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KOJCHOMY 3 HUX.
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INPABOBA TH®OPMANLIA SAIK EJEMEHT CUCTEMUA
IIPABOBOI'O BIIVIUBY

Anomauia. B cmammi ananizyemscsi npasosa ingopmayis 8 AKOCMI 8ANHCIUBO20 eJleMeHm)y CUCHeMU
npagosozo enaugy. llpudinaemocs yeaza ananizy noHamms ma pizHo8uoie npagosoi inghopmayii.

CyuacHa npasoga cucmema (DYHKYIOHYE WLIAXOM CMEOPEHH:, OOMIHY ma BUKOPUCHAHHA NPABOBOT
ingpopmayii. Tloguutl Yuki 1OPUOUYHO20 PO3BUMKY - 8I0 NPABOCEIOOMOCHI 00 Npagopeanizayii - 6KIYAE 8
cebe cnputinamms, CMEOPEHHs, 3MIHY ma nepedasanus npasoeoi ingopmayii. 3aznauyeni npoyecu
gidobpadicaiomvest y ceioomMocmi iHOUGIOa ma 6MINIOIOMbCA Y U020 KOHKDEMHUX GUUHKAX (NPABOSUX HU
Henpasosux 0isx uu be3disivrocmi). A npasoea iHopmayis, Wo MICMUMbCs 8 MeKCMi IPUOUYHOL HOpMU,
nicis yceioomuenus ii 0coboio, cmae eghekmueHoI0 CUN0I0, AKA Kepye ma CAPIMOBYE NOGEOTHKY Cy0'ekma.

IIpasosa inghopmayis micmumvcs y cmpyKkmypi KOJHCHO20 eneMenmy npasosoco enaugy ma yyHoamenm
Ha AKomy bazyemuvces npagosuti 6naus. Lle 00360.15¢ cmeep0dicysamu npo GHYMPIUHIO EOHICNb e1eMenmie, ujo
bepymsb yuacmo 6 npoyeci npaso8o2o GNIUSY Ha CYCHIIbHI 6IOHOCUHU.

Cepeodosuwye npasosoi ingpopmayii pozensioaemocs 8 Cmammi He miibKu K OQiyiini meKcmu npagosux
akmie, ane i sIK aKmu peanizayii 3aKoHy, aKkmu mAyMadenHs, HayKoei mamepianu, a makodic 0aHi npaso8oco
xapaxmepy, aKUMU 0OMIHIOIOMbCS Cy0'€eKmu npagosux 8iOHOCUH Ni0 Yac ix 3aemMo0ii i AKi YnopsaoKosylomy ix
OistnbHicmb.

Knrouosi cnosa: ingpopmayis, npasosa inghopmayis, npasoguii nius, npasosuil aHais, ingopmayitine
CyCcnibcmeo, 8uou iHghopmayii 3a 3mMicmom, 83aEmMo0isi ejleMeHmie NPasoso2o GNIUBY, cepedosuule NPagosol

ingopmayii, pisnosuou npasoeoi inghopmayii, oghiyitina ma neoiyitina npagosa ingopmayis.

Annotation.The article analyzes legal information as an element of the system of legal influence.
Attention is paid to the analysis of the concept and types of legal information.

The modern legal system cannot be imagined without the creation, exchange and use of legal
information. The full cycle of legal development - from legal consciousness to legal implementation - includes
the perception, creation, change and exchange of legal information. The specified processes are reflected in
the consciousness of the individual and, as a result, are embodied in his specific legal acts. And the legal
information contained in the text of the legal norm, after being realized by the person, becomes an effective
force that manages and directs the subject's behavior. If an individual decides to follow the rule laid down in
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the legal norm, his behavior becomes socially correct, i.e. lawful, if he violates the norm, then the
behavior becomes illegal. This happens as a result of exposure to legal information.

A new feature of legal information appears in the process of legal influence on society. It consists in the
fact that legal information is contained in the structure of each element of legal influence. Thus, it can be
argued that legal information constitutes a general framework, foundation on which legal influence based.
This allows us to assert the internal unity of the elements involved in the process of legal influence on social
relations.

The legal information environment is considered in the article not only as official texts of legal acts, but
also as acts of implementation of the law, acts of interpretation, scientific materials, as well as data of a legal
nature, which are exchanged by the subjects of legal relations during their interaction, as a result of which
their behaviour is regulated.

Keywords: information, legal information, legal influence, legal analysis, information society, types of
information by content, interaction of elements of legal influence, environment of legal information, types of

legal information, official and unofficial legal information.

IMocTtanoBka npodaemu. [llocexynan y cBiti BinOyBa€eThCs 0OMiH iH(OpMaIi€0 y BChOMY Pi3HOMAaHITTi
il (hopM mposiBy Ta criocoOIB MOIIMPEHHS, 1€ X CTOCYEThCs 1 chepu mpaBoBoi giticHocTi. CydacHy IpaBoOBY
CHCTEMY HEMOXKIIBO ySBUTH 0€3 CTBOPEHHS, 0OOMiHYy Ta BUKOPUCTaHHs MpaBoBoi iHdopMarii. [loBHUI muK
FOPUAMYHOTO PO3BUTKY - BiJl IPABOCBIIOMOCTI JIO ITpaBopeati3allii - BKJIYa€e B ce0€ CIPUNHHATTS, CTBOPCHHS,
3MiHY Ta IepeaBaHHs MPaBOBOi 1H(OpMaIlii. 3a3Ha4eHI MPOLIECH BiOOPaXKarOThCs Y CBIIOMOCTI IHAMBIAA 1,
SIK HAaCJ1JIOK, BTUTIOIOThCS Y HOr0 KOHKPETHHUX MPAaBOBUX BUMHKAaX. A mpaBoBa iH(opMallis, Mo MICTHTHCS B
TEKCTI FOPUIUIHOT HOPMH, ITiCTIsl YCB1IOMIICHHS ii 0C00010, cTae e()eKTHBHOIO CHIIOH0, SIKA KEPYE Ta CIIPSIMOBYE
MOBEIHKY cy0'ekTa. SIKIIO 1HAWBIA BHpINIye JOTPUMATHUCS TMpaBHia, 3aKJIaJEHOT0 B HOPMI MpaBa, HOTro
MTOBE/IiHKA CTA€ CYCIIIEHO MPaBUIHHOI0, TOOTO IPABOMIPHOIO (CIIIBMIPHOIO MPaBy), SKIIO 3K TOPYIIYE HOPMY,
TO MOBEJIIHKA CTa€ MPOTUTIPaBHOIO. Lle BimOyBaeThCst B pe3yabTari BILTUBY MPaBoOBOI iH(OpMarii.

AHaJi3 gocaigkens i my6aikamiii. JlocmimkeHHio mpooieM iHpopMaIliitHIX TpaBOBITHOCHH, 30KpeMa
3MICTY Ta O3HaK MOHSTTS “TIpaBoBa iHQOpMAaIis’, TPABOBUI BILTUB i CYMIKHHUX MUTaHb, PUCBIIYBAIHA CBOI
po0OTH Taki BITUYM3HsHI Ta 3apyOixkHi HaykoBLi: I.B. ApictoBa, O.A. bapanos, I.JI. bauunno, JI.M. bepr, B.M.
Bpwxko, B.M. bytysos, I'epbept Teppi, O.A.3Bepesa, P.A. Kanroxuwuit, [I.B. Kono6anos, b.A. Kopmuuy, T.A.
Kocrenpka, O.B. Koxanosceka, JI.B. Ky3enko, A.l. Mapymak, O.B. Omiiiauk, €.B. [lerpos, A.A. Tanees, T.
Mengen, B.C. Humbamok, M. 4. llIsens, FO.C. llemuryuenko, Ta iHmIi.

MeTo10 CTATTi € PO3KPUTTSI CYTHOCTI SIBUILA IpaBoBOi iH(opMalii Ta HOro BaXXJIMBOI POJIi B SKOCTI
€JIEMEHTY MIPaBOBOT'O BILIMBY Ha CYCIUIBHI BiJIHOCHHH.

Buknan ocHoBHoro matepiany. B 3aransHoMy po3yMiHHI, iH(popmanis - 11e BiJoMOCTi Ipo sIKi-HEOYIb
0111, YMIOCh AisUTbHICTh; MOBIIOMIICHHS PO IIOCh; CTATTs, JAOIKC, IO MICTUTh (DaKTHYHI JaHi; BiZIOMOCTI B
Oyap-siKiit (hopMi Ta BUIIISAI, HAa OY/b-SIKUX HOCISIX; MOSICHEHHS OCi0 Ta Oyab-sKi 1HII MyOJIiYHO OTrOJIONIEeHI

YH JOKYMEHTOBaHI BijoMocTi [1, ¢. 132
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[MonsTra “iHdopManis” MOXHA PO3MIIAAATH Y JEKUIBKOX 3MiCTax: y IIMPOKOMY, SIKHH BimoOpaxae
BUKOPHUCTAHHS aHOTO MTOHATTS Y 3arajibHili CHCTEMi CYCHIIbHUX BiTHOCHH, Ta Y By3bKOMY 3MiCTi, IPaBOBOMY,
SIKMH BigoOpaskae 0coOIMBOCTI iH(pOPMALIii SIK eIeMEHTY JIUILE TPaBOBiJTHOCHH.

Sk 3a3navyae A.l. Mapymak, y HOBCSKACHHOMY XHUTTI (Y “mmpoxomy” 3micti) min indopmamieto
PO3YMIIOTH Pi3HI MTOBITOMIIEHHS, BITOMOCTI IIPO HABKOJIMIIHIH CBIT, IPOIECH, III0 B HHOMY BiI0yBarOTHCSI, TIPO
moxii, curyamii. IHpopmamis OaraToacmekTHa: iCHye Yy HEXHBIM HpUPOIi, KiOEPHETHYHHX CHCTEMax
(amroput™Mu mporpaMyBaHHS OOYHCIIOBAaIBHOI TEXHIKM), y JKHBHX OpraHi3Max (TeHeTWYHa iH(opMarlis),
IUPKYJIOE y cychinbeTBi (comianpHa iHGopmaris). Came OararoacnekTHiCTh iHGopMaIli CpUYWHUIA
PI3HOMaHITHI TIIyMadeHHs ii CYTHOCTI y HayKOBiil JiTepaTypi, OCKUTEKA TEPMiH IIMPOKO PO3TOBCIOIHKEHUN Y
PI3HHX Tay3sX 3HaHb, OJHAK HE iICHY€ €IMHOTO 3aralbHOHAYKOBOTO TMOHATTA. Y Teopii iHdopmarii BoHa
BHU3HAYAETHCA 4epe3 3HAaHHA NP0 HABKOJWINHIA CBIiT, YCyHEHHS HEBH3HA4YeHOCTI, y (imocodii - sk
BimoOpaskeHHs OararomManiTHOCTI [2, c. 12].

AJl. VYpcyn, pnocmimkyroun ¢inocodepkuii acnekt (eHomeHy iHdopmarii, BU3Hadae i1 sK
"pi3HOMaHITHICTb, IKY OJTUH CY0'€KT MICTUTH CTOCOBHO 1HIIIOTO cy0'ekTa B mporeci ix B3aemomnii" [3]. Y upomy
BU3HAYEHHI CITi/I 3BEpHYTH yBary Ha Te, IO iHpOpMaIlis Mae Ha METi B3aEMOJiI0 CyO0'€KTiB. 3 TOUKH 30py
IOPUINYHOTO BIUTHBY, JIESIKi B3a€EMO/II CYPOBOIXKYIOThCS IIepeaducto I0pUaNYHO1 iHpopMallii, i BpemTi-pemT
MAalOTh CBOIM PE3yJIbTATOM MPaBOMipHY, COIIaJIbHO KOPUCHY TIOBEAIHKY CY0'€KTiB 200, y BUMAAKY MOPYLICHHS
BCTaHOBJICHUX HOPM Ta 00OMEKEeHb, IPOTHUIIPABHY, sIKa TATHE 32 COO0I0 FOPUINYHI HACTIAKY (SIKi B CBOIO YepTy
TaKOXX MICTATH MPaBoBY iH(opMariieto). JIpyruM acrekToM BasKIMBOCTI “B3aeMoIii” 1uist iHpopMarii € Te, mo
BOHA HE € YUMOCh CAMOCTIMHHMM, a Ma€ 3HAYCHHS JIUIIC JUIS CUCTEMH, sIKa MOXe i1 “3uuTartu’, CIPUHHSITH,
BUKOPHUCTATH; 1€ CTOCYETHCS SIK KIOEPHETHYHHX, TaK 1 COLIabHUX CHCTEM.

Cr. 1 3akony Ykpainu “TIpo iHdopmariro” gae HacTynHe i1 BU3HA4YEHHS - 1ie OY/b-sKi BiZIOMOCTI Ta/abo
IaHi, IKi MOXyTh OyTH 30epekeHi Ha MaTepialbHHX HOCISX a00 BiJoOpakeHi B €JIEKTPOHHOMY BHUTIISI;
OCHOBHUMH (PYHKIIISIMH MaTepialIkHOTO HOCIs € 30epeskeHHs iH(popMarlii Ta nepegaBaHHs il y 4yaci Ta mpocTopi.
A B c1.10 HaBeneHO HEBUYEPIHUIA NepeiK BUAIB iH(opMaIllii 3a 3MicTOM: TIpo (i3uvHy 0CO0Y; AOBiTKOBO-
SHIMKJIONEINIHOTO XapaKTepy; PO CTaH AOBKUILIA (€KoyoTivHa iHopmaris); mpo ToBap (poOoTy, MOCIyry);
HayKOBO-TE€XHIYHA iH(OpMaIlis; MOIaTKOBa; MPaBOBa; CTATUCTUYHA;, COIIOJIOTiYHA; KPUTHYHA TEXHOJIOTIYHA
indopmartis Ta innn Bumu [4].

Crin 3ayBakuTH, 110 BU3HAYEHHS BUAIB iH(QOpMaLii Ta nmpaBa Ha HEl y BiANOBIIHOMY 3aKOHI YKpaiHu
3MIHIOBaBCSl JAEKiNbKa pa3iB 3a ocTanHi 20 pOKiB, IIe BiJMIOBifa€ THM IpolecaM, siKi BiZOyBarOThCS B
couianbHO-iHpOpMaiiianii chepi 3 ypaxyBaHHAM HayKOBO-TEXHIYHOTO PO3BUTKY: IOSiBA HOBHX BHUJIB
iH(pOopMallii, crtocobiB OTPUMAaHHS, TIONIMPEHHS Ta 0OOMiHY HEl0, TEXHIYHHUX NPWIAJIB Ta HOCIiB iH(opMariii i
T.0. | € BaXIMBAM TOKa3HUKOM BIJITIOBIIHOCTI YKPAilHCHKOTO 3aKOHOJIABCTBA CYYacHHM peajisiM, Xoda
3pO3yMIJIO, 1[0 BCTUTHYTH 32 MOTOYHHMH TEMITAMH PO3BHUTKY COIiyMy B iH(QOpMarliiiHii cdepi € cKIaaHuM

3aBJaHHIM.
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[Mepeiinemo 10 po3risiay “By3bKoro” (mpaBoBoro) 3micty noHsTTs indopmauis. Ha HaykoBomy piBHI
TepMiH "mipaBoBa iHpOpMalis" oYaB aKTHBHO BUKOPUCTOBYBATHCA B OpuANYHIK Haymi 3 1970-x pokiB. Hum
OXOIUTIOIOTHCS BIIOMOCTI, IO MICTATHCSI B HOPMaTHBHUX aKTaX, a TAKOK Pi3SHOMAaHITHI COLiaJIbHO-TIONITHYH1
JlaHi PO 3aKOHM, TEKCTH 3aKOHOMPOEKTIB Ta 1HIINX HOPMATHBHUX aKTiB, IpoLeaypH ix odrosopenns, HIIA,
sIKi HaOyJTM YMHHOCTI, aKTH OQIIifHOTO TITyMadeHHs, MaTepiai cucTeMaTr3aii, kKoaudikarii i T.1.

Cr. 17 3akony Yxkpaiam “IIpo iHdopmarito” Bu3Hauae, mo mpaBoBa iHdopmamia - e Oymp-sKi
BIIOMOCTI TIpO TpaBo, HOro cHCTeMy, JDKepenia, peami3aliro, puAudHi (aKTH, MPaBOBIAHOCHHH,
MIPABOIIOPSIOK, TPABOMOPYIIEHHS 1 00POTH0Y 3 HUMH Ta iX MPO(DITaKTHKY TOIIO.

xepemamu mpaBoBoi iH(popmamii € Koncturyriss Ykpainu, iHmi 3akoHomaBdi 1 migzakoHHi HIIA,
MDKHAPO/IHI OTOBOPH Ta YTOAH, HOPMH 1 IPUHIIMITA MDKHAPOJHOTO TpaBa, a TaKOK HEHOPMAaTHBHI MPaBOBi
aKTH, TIOBIJIOMJIEHHSI 3ac00iB MacoBoi iH(opmMaii, myOmiyHI BUCTYIIH, iHIII JKepena iHhopMarii 3 mpaBoBUX
MUTaHb. 3 METOI0 3a0e3MeueHHs JOCTYIy IO 3aKOHOJAaBYMX Ta IHIINX HOPMATHBHHUX akTiB (hi3MUHUM Ta
IOPUANYHUM 0co0aM JeprkaBa 3a0e3mnedye odiliiiHe BUIAHHS IUX aKTiB MAaCOBUMH THPAXKaMH y HAMKOPOTIII
CTPOKH TIicis iX npuitHaTTs [4].

Ha ocHOBI BHIIIEBHKIIa/ICHOTO, IPaBOBAa iHPOpMAIisi MOke OyTH KiacupikoBaHa sk iH(GOpMAIIist Ta iHIIi
JlaHi, 0 MICTATHCS B IOPUAMYHHUX aKTaX, HOPMAaTUBHHX, TEXHIYHUX, pe()epEeHTHNUX Ta HAYKOBUX Marepiamax,
a TaKOXX JIaHi TIPaBOBOTO XapaKTepy, IKUMH OOMIHIOKOTHCSI Cy0'€KTH TPABOBUX BITHOCHH ITiJT Yac iX B3a€MOIi,
B PE3YJIbTATi YOTO YIOPIIKOBYETHCS 1X JTisSTBHICTb.

IIpaBoBa iHpopmMarlisi Moxke OyTh oQiniiHO a00 HepOpMaTLHOI 3a CBOEK MPHUPOJOI0, ajie il
OCHOBHOIO METOIO € €(peKTHBHA MOKIIMBICTh KEPYBATH MOBEIIHKOIO CYO'€KTIB y BU3HAUCHUX MEXKaX. TaKkum
YHHOM, TIPaBOBY iH(OpMallito, B 3aJIEKHOCTI BiJl TOTO, XTO € ii JPKEpesIoM i Ha KOro BOHA HallpaBlieHa, MOJKHA
PO3IIMTHU HA TPH TPYIH: odiliiiHa MpaBoBa iHdopMarlist; iHpopMalis iHIUBIyaTbHO-IIPABOBOTO XapaKTepy,
0 Mae IOPUIUYHY CHITy; HeodililiHa mpaBoBa iH(opmamis. BinMiHHICT IMX BUAIB iHpoOpMarii, mae
3HAYEHHsI JJIS JOCHIJDKEHHS, OCKIIbKU KOXKHHUH BHJ TPaBOBOi iH(oOpMaIllii BUKOPUCTOBYE BIAMIHHHNA Bill
IHITMX MEXaHi3M MPaBOBOTO BILTUBY [5, ¢. 214-215].

1. Odiuiiina npaposa indopmauis - ne indopmaris, U0 HepegaeTscsi yepe3 oQiliiiHO N03BONIEH]
indopManiiini kaHanmu. [1oXoaANUTk Bil KOMIIETEHTHUX JIEP)KaBHUX OPTaHiB, Ma€ IOPUANYHE 3HAYCHHS 1 MOXKE
0e3nocepeTHRO YIOPSAAKOBYBATH CYCITIIbHI BITHOCHHY y BU3HA4YeHUH crioci0. Hanpukian, odimiiiHi cTopiHkn
[Ipesunenrta Yxkpainu, Kabinety MinicTpiB YKpaiHu Ta iHIIMX OpraHiB, 110 PO3MIiIlIeHi Ha JOMEHI gov.ua,
oiiitHi APyKOBaHI BUAAHHS, B SIKUX 3HIMCHIOETHCS OQilliiiHE ONMPWIIOJHEHHS 3aKOHIB Ta IHIINX aKTiB
Bepxosnoi Panu Ykpainm, taki sik: razera "['omoc Ykpainu", "Ypsgosuii xyp'ep", "Bizomocti BepxosHoi
Pagu Yxpainn", "O¢iniitanit Bicauk Ykpaian". ['pomansau, otpumasmy iHGopmariiro 3 opiliiHuX JHKeped,
MOJXYTh IIBUIKO PEearyBaTy Ta B3a€EMOJIISITH 3 OpraHaMHK JIepKaBHOI BIIaJIM, TI0/IAl0YH EIeKTPOHHI METHIIIT Ha
caiiti [Ipesunenra Ykpainu, KMJIA, a00 0HOBIIIOBaTH HEOOXIHI JOKYMEHTH B 3aCTOCYHKY “/[is” 1 T.1.

2. Indpopmanisi iHAMBITyaILHO-IPABOBOT0 XapaKTepy, 0 Ma€ WPUIANMYHY CHJIY € iHpopMalli€ero,
sIKa IMOXOAUTH Bij Cy0'€KTIB ITPABOBITHOCHH, SIKI HE MAIOTh JeP)KaBHO-BJIAJHUX IIOBHOBA)XEHb, aJic CaMi
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3. cy0'eKTH, MiJ BILIMBOM IOpUANYHOI iH(OpMAIIii CTBOPIOIOTH, 3MiHIOIOTH 00 MPHUITMHSIIOTH KOHKPETHI
IOPUIMYHI BiTHOCHHH 1 3MiHIOIOTH CBOIO FOPHUANYHO 3HAUYIY MOBeNiHKY. Hanpuknan, npodecilini BiqHOCHHN
KEPIBHUKIB 1 MiJIeTNINX B HEACPKaBHUX OpraHax BJaJy, KOPIOPAaTHBHI HOPMH, PILLICHHS TPOMAJSIH YKIACTH
YH PO3ipBaTH [MBIJILHO-IIPABOBI TOTOBOPH.

4. Heodiniiina npaBosa indopmanis - 1ie iHpopmariis Ta JaHi mpo 3MiCT, OCHOBHI IPUHLIUIIH T2 HOPMH
YMHHOTO 3aKOHOJABCTBAa, MPAKTHYHI AacIeKTH HOro peaiisamii (3aCTOCYyBaHHS), Yy BUTIISAI HAyKOBO-
MPAKTUYHUX KOMEHTApiB BUCHUX, MPAKTHKIB, CTaTell Ta OTIISAAIB IOPUANYHOI iHpOpMaIii, IKi MOXYTh OyTH
orry6JikoBaHi B mpeci un B Mepexi [aTepret. Taka iHdopmariiss Moxke OyTH KOPHCHOIO, B SIKOCTI aHAJI3y
KOJI3i Ta MpOoTaJliH YNHHOTO 3aKOHO/IaBCTBA. AOO, HABMAKW, MICTHTH TIOMWJIKH Ta XHOHI CYPKEHHS aBTOpa.
Heodimiitna mpaBoBa iHpopMariist He Ma€ IOPHIUIHO 0OOB'I3KOBOTO XapaKTepy, OJJHAK MOXE BBECTH B OMaHY
ab0 JOMOMOTITH, B 3aJI€KHOCTI BiJl il SKOCTI, OCKIJIBKM Ma€ PETyIATOPHUIN MOTEHINAT i MOYKe BIUITMBATH Ha
MoBeMiHKy cy0'ekTiB. Hampukian, HeodimiiiHa iHpopMaris mpo OaHKPYTCTBO TYPHCTHYHOTO OIepaTopa,
MO’K€ BIUIMBATH Ha IMOBEMIHKY THX, XTO KYIHB MOJOPOX B IIbOTO TYPUCTHYHOTO orepaTopa (po3ipBaru
JOTOBIp HaIaHHS TYPUCTUYHUX ITOCITYT, BAMAraTH KOMITEHCAIIIT).

[IpoananizyemMo MpUpOJy OCHOBHUX E€JIEMEHTIB CHCTEMH MPABOBOTO BIUIMBY Ha MPEAMET HAsSBHOCTI B
HUX MTPaBOBOI iH(popMaIlii:

1. CycnisibHI BITHOCHHH - B3a€MOJIS MDK JIFOJIbMH, Pi3HOMAaHITHAa CYCHIJIbHA MPAKTHKA, COLIaIbHO
3HAYYIII JiT Ta BYNHKH JIFOJICH 3 PUBOTY JOCATHEHHS TIEBHOT'O COIiaJIbHOTO OJ1ara. 3BiCHO, HE BC1 i1 JIFOAMHU
MaloTh iH(OpMalLiHHO-IPaBOBY NPUPOAY, OJHAK 3HAYHA YACTHHA 3 HUX 3anuiiae “indopmaniiauii cimig”’. [ 3a
OCTaHHI JCCATUPIUYS I YaCTKa CYTTEBO 30UIBIIMIACH, OCKUIBKU BiOYBAETHCS PO3BUTOK iH(POPMAIIHHOTO
cycrinbcTBa. Hampukinan, ykiaganHs TPyJOBOTO JOTOBOPY, BHHECCHHSI BUPOKY CyAY, YKIaJaHHS HUTIO0Y -
Oepy4H y4acTh B IIUX BiIHOCHHAX Cy0'€KTH CTBOPIOIOTH MPaBOBY iH(popMallito po HUX. AOO aBTOMaTHYHA
(ikcarllist KaMepor JOPOKHBOT'O PyXY MOMEHTY TIEPEBHIIICHHS IIBUAKOCTI TPAHCIIOPTHUM 32C000M, 1110 TSTHE
3a coboro odimiiHy BHMOTY mpo oruiaty mrpady. B ycix IHX CyCHUTPHHX BiJHOCHHAX HasBHHUMA
“inopMartiitHuii Ciniyy”’, SKUW BIUIMBAE HA CYCIUIBbHI BiTHOCUHY 1HAWMBIIyaIbHUX CY0'€KTIB MpaBa Mix co00t0,
a00 MK TPOMaJITHUHOM Ta JEPIKABOIO 1 T.JI.

2. Jlroguaa (ocoba, iHAMBIN) - OCHOBHHH CY0'€KT IIPaBOBOTO BILTHBY. Uepes BIacHy AisUTBHICTh B Pi3HUX
chepax CyCHIIBHOIO JKUTTS 1HAWBIA 3IaTEH CTBOpPIOBAaTH IpaBoBy iH¢opmarito. Cy0'ekT, KepoBaHHUH
BJIACHUMH MOTHBAaMHM, NParHeHHsAMHU 1 moTpeOamu, 3JaTHUI 3aiiMaTHCS HPAaBOMIPHOIO YW NPOTHIIPABHOIO
nistbHICTIO. Pesymbraté miei MisbHOCTI MaroTh iH(OpMamiiHWN XapakTep i, BIATIOBITHO, JIOAWHA €
HEBUUYEPITHUM JKEPEIoM, HOCieM 1 mepenaBadeM iHdopmalii, sika Ma€ 3HaYHUH HOPMAaTHBHHUM BIUIMB Ha
THIINX.

3. 'mobansHa Mepeka IHTEpHET - BCECBITHS CHUCTEMa CIIONYYEHUX KOMITIOTEPHHX MEpeK OOMiHy
iHpopMalli€ro, 1Mo MicTuTh Oimbime 1,9 mupa caiiTiB (craHoM Ha kiHenb 2021 poky) 3 pi3HOMaHITHOO
iHpopMalliero Ha Oy/b-AKi TeMHU. [HTEpHET B CydacHOMY CBITi BiJlirpae OJIHY 3 BU3HAYAIBLHUX POJICH BILUIUBY
Ha TIOBEIIHKY 0ci0. [IprunHaMu ONMyIISIPHOCTI € HAI3BHYAHHUE 00CsT i1HPOpMAIIii, SIKY MO>KHA 3HAWTH 3 OY1b-
SIKOTO MUTAHHS, IBHUJIKICTh Ta MPOCTOTA JIOCTYIY, 3aTpe0yBaHICTh He JIHIIE JOBiqKoBO1 iH(opMarlii, a i
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4. peadbHUX BIATYKIB IPO TOBAapH, MOCIYTH, iHGOPMALii Bil OYEBHUILIB COLIANLHO BaKIMBUX MOMIH 1
T.4. Ha cporonni, mig 4ac BHUKOpHCTaHHA Mepexi [HTepHeT HaOyBae akTyasllbHOCTI NMHUTAaHHA OE3MEKH Ta
MPUBATHOCTI JaHUX KOPUCTYBadiB, & TAKOK BMIHHS aHaJli3yBaTH iH(pOpMalilo Mpo MoXii Ta Bigpi3HATH
JOCTOBIPHI BiZIOMOCTI BiJl ()eHKiB Ta MAHIMyJIALIH.

5. JlepxaBa, 30kpema il TpaBOTBOPUI Ta MPaBO3aCTOCOBHI OpraHHW, € OCHOBHUM aBTOPOM IPaBOBOI
iHdopMarii, mo BU3HAYa€ i 3MICT, XapakTep, Mexi, Bigkpuricts 1 T.. Cr. 3 3akony Yxkpaiam “IIpo
iH(popMaIito” OCHOBHUMH HampsMaM{ JAep)KaBHOI i1HQOpMAIifHOT TOMITHKA BH3HAYa€ HACTYIHI: -
3a0e3MedyeHHs IOCTYIy KOXKHOTO 0 iH(popMarllii; - 3a0e3rnedeHHs piIBHUX MOMIJIMBOCTEH IIOJO CTBOPEHHS,
30upaHHA, OJepKaHHsI, 30epiraHHs, BUKOPUCTAHHS, MOMIUPEHHS, OXOPOHH, 3aXUCTY iH(pOpMAaIlii; - CTBOPEHHS
yMOB 1151 GOpMYyBaHHS B YKpaiHi iHPOPMAIIITHOTO CYCIIIBCTBA; - 3a0€3MeYeHHS BIIKPUTOCTI Ta MPO30POCTI
TiSUTBHOCTI Cy0'€KTIB BIIQJHUX TIOBHOBa)XKEHB; - CTBOPEHHS iH(MOpMAIIHHUX CHUCTEM 1 Mepex iHdopmarrii,
PO3BUTOK EJIEKTPOHHOTO YpSAYyBaHHS; - IOCTIHE OHOBIIGHHS, 30aradeHHs Ta 30epiraHHs HalliOHATBHUX
iHhopMamitHuX pecypciB; - 3a0e3meueHHs iHpopMaliitHOi Oe3mekn YKpaiHW; - CHPUSHHS MIXHApPOIHIN
criBmpani B iHhopMariitHii cdepi Ta BXOPKeHHIO YKpaiHH 0 CBITOBOTO iH(OPMAITIITHOTO IPOCTOPY.

6. [IpaBocBimOMICTh, MPaBOBiI IIHHOCTI, MPaBOBI MPHUHIMIIA Ta HACTAHOBH, MPaBOBa KYJIbTypa - 1€
MICUXOJIOTIUHI (heHOMEHH B CHUCTEMi MPaBOBOTO BIUIMBY. BOHM “He maroThes” NIOAWHI BiJ HapOJIDKEHHS, a
(hOopMyIOThCS B TIPOIIECI HABYAHHS, BUXOBAHHS, CAMOBHXOBAHHS, 3aJIe)KaTh BiJl OTOUYCHHS, OCBITH 1 T.1. Tomy
3a3Ha4yeHi €JIEeMEHTH MOXYTh MOBHOLIIHHO c(hopMyBaTHCS IiJi BIUIMBOM SIKiCHOI iH(OpMAaIii mpo HiHHICTh
paBa, COIaJILHOI TApMOHIi, BaXKJIMBOCTI JOTPUMAHHS IIPAB JOAWHUA Ta IEMOKPATHYHUX LIHHOCTEH, a TAKOX
BpPaxOBYIOUHM BJIACHHI XKHUTTEBUHN JOCBIiJ 0coOU. | TyT 0€3yMOBHO, FOJIOBHHM JKEPEIIOM 3HaHb OyJie MpaBoBa
iH(pOpMallis Ta IpOaHAIi30BaHI BUILE 1HII €JIEMEHTH NPAaBOBOTO BILIHBY.

TakuM YUHOM, SIK OYJI0 MIOKA3aHO BHIIE, KOXKEH 3 €JICMEHTIB IIPaBOBOTO BIUIMBY MiCTUTh B COOI1 IIPAaBOBY
iHpopMallito Ta HajuieHud iHQopMmaliiiHO-IpaBoBUM XxapakTepoM. OfHaK, Jjisi TOTO, MO0 JOCSTHYTH
HaHOUTBIIIOTO eeKTy BIUIMBY, IIi €JIEMEHTH MOBWHHI OyTH palioHAIIEHO OpraHi30BaHi i B3a€MOIIOB'S3aHi.
Enementn mnpaBoBOro BIUIMBY, SIKi B OCHOBHOMY BH3HAUYalOThCS IOPHIUYHOIO TMOJITHKOIO [EpPKaBH,
B3a€MOJIIOTh OJWH 3 OJHHM 1 yTBOPIOIOTH HOBY CHCTEMY BIJIHOCHMH BX€ O€3M0CepeHbO MK JIIOAbMHU,
BH3HAYAIOYM Mipy CBOOOIM 1 MEXi MOBEAIHKH KOXHOI JoauHu. CamMe Ha OCHOBI IIhbOTO PO3BHUBAIOTHCS
comianbHi 3B'SI3kM Mik Jrogpmu. OnHaK, KOXKEH 3 €JIEeMEHTIB IPaBOBOTO BIUIMBY, caMm IO coOi,
"BiIOKpeMIIEHHIA" BiJl 3arajbHOI CHCTEMH iHIIUX €JIEMEHTIB, HE MOXKE aJIEKBATHO 3a0e3MEYNTH HAaJEeKHUIH
BIUIMB Ha MOBEIIHKY Cy0'€KTa, HE MOXKE TapaHTyBaTH COLiaJIbHO KOPHCHUX, MPaBOMIpHUX Aill. TakuM 4rHOM,
BHpINICHHS Mi€l MpoOiieMu, Tonsrae B 3a0e3rneueHHl eeKTUBHOI, B3aEMOTIOCHITIOIOYO0T €THOCTI €JIEMEHTIB.

OcCKibKH KO’KHOMY 3 €JIEMEHTIB IIPaBOBOr'0 BIUIMBY ITpUTaMaHHa iH(QOpMaLiiiHO-IIpaBOBa IpUPOa.
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O3zenv Bimanina leanisna,

KaHOUOam IpuoudHUX HayK,

odoyenm KagheOpu KOHCMUMYYItIHO20 | AOMIHICMpAmMuUsHO20 npasda,
1opuouyHo2o paxyrememy Incmumymy ynpagninus, mexuono2ii ma npaga
Jepoicasrozco ynigepcumemy inghpacmpyxmypu ma mexmonozii

OPIAHIBAIIMHO-KOHCTHUTYIIMHI 3ACAJIA IPABOBOI'O
CTATYCY KEPIBHUKA JEPKABHOI'O HIJIMPHEMCTBA

Anomauia. Cmamms npucesyena O0OCIIONCEHHIO 0COOIUBOCHEN OP2AHI3AYIHO-NPABOSUX 3Acal |
8aICENIB NPABOBO20 PE2YTIOBANHA Y Chepi BUSHAUEHHA CIMAMYCY KEPIGHUKA 0ePIAHCAGHO20 NIONPUEMCINGA Yepe3
NpU3My RPABOGUX KOHCMPYKYI, NPUHYUNIE T HOPM KOHCIUMYYIIHO20 Npaesa.

Lepoicasni nionpuememea € 0CHOBHOIO IAHKOIO, SIKA Peanizye KOHKPEmHi MexanizMu 6UKOPUCTNANHS
00’exmis 0epiicasHoi 61aCHOCMI, BUPOOHUYUMBA HA iX OCHOBI HOBUX pecypcié ma mamepianbHux Onae.
Koncmumyyia Yxpainuy u. 4 cm. 13 3axpinuioe, wo 0epaicasa 3abe3neuye 3axucm npag ycix cy6 'ekmie npasa
enacHocmi i 20CNO0ApIO6aHHs, 6CMAHOBNIOE, WO 6CI Cy0'€Kmu npasa 61acHOCi € piGHUMU nepeo 3aKOHOM mda
2apanmye npasa ycix cy6'ekmie 1acHOCmi ma 20CN00apIO8aHH.

3akonooascmeo Ykpainu micmums 0coOIUB0CHI NPABOBO2O Pe2YNIOBANHHS OEPHCABHUX NIONPUEMCNE
ma 6usHauae O0coONUBUL NOPAOOK NPUSHAYEHHA KepieHuKie makux nionpuemcms. Oxkpemuil axyenm
3aKoH00aseyb poOUMb HA YAPAGHIHHI MAUHOM CMPAMEZIYHUX 2any3ell eKOHOMIKU, 3aKPINIo0YU 0COOIUBL
HOPMU W0OO0 NPABO6020 CMAMYCy KepiGHUKIE YuX NIONPUEMCS.

Leporcasni nionpuemcmea, sk i iHWE 10PUOULHI 0COOU, MOXNCYMb 30TUCHIOBAMU CEOI NOBHOBANCEHHS
Juwe uepe3z 8iON0GIOHUX NPeOCMABHUKIE — Kepieni opzanu, abo 6e3nocepeoHbo YNOGHOBANCEHY 0CODY —
KepigHuka nionpuemcmea. Y 0anomy 6unaoky 3aKOHOM nepeobaueni 0coOnU0Cmi Npagoeoco cmamycy
Kepignuka oepoicasnozo nionpuemcmea. Ocobauso ciio 8i03Hauumu, NO3UMUGHI ACHEKMU )Y SUSHAYEHOMY
3axonom VYrpainu «llpo ynpaeninna ob6'exmamu Odepacaenoi eénrachocmiy ma Ilocmanogorw Kabinemy
Minicmpie Yxpainu «llpo nposedennsi KOHKYpCHO20 8i000pY KepieHukie cy0'ckmie 2ocnooaproeanhs
0epIHCaABHO20 CeKmMopy eKOHOMIKUY MEXAHI3MI NPUSHAYEHHS KEPIBHUKIE RIONPUEMCING OEePIHCABHO20 CEKMOPY.
Came KoHKYpcHULl ROPAOOK NPUSHAYEHHS KEPIBHUKIB 0epIICABHUX NIONPUEMCIE € BadiceNieM, wo 3abe3neuye
OOMPUMAHHS 3A207IbHUX KOHCIUMYYIIHUX NPUHYUNIE 3AKOHHOCMI, 8EPXO6EHCMEd Npasd, 00 €KMUSHOCHII,
Heynepeods’ceHoCcmi, piGHOCMI (a came Npas MOOUHU — NPEMeHOeHmMI8 HA NOcady KepiBHUKA 0epAHCABHO20
nionpuemMcmea, ma pieHo2o 00Cmyny 00 peanizayii yux npas), e1acHoCmi, 0eMOKpAMusMmy.

Kniouosi cnoea: rxoucmumyyiiine pecynio8anHs, eKOHOMIYHI GIOHOCUHU, OepPICABHA BAACHICHb,

Oeparcasre NIONPUEMCMBO, KEPIBHUK NIONPUEMCINGA, TOKANbHA HOPMOMEOPHICHb.
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Annotation. The article is devoted to the study of the peculiarities of organizational and legal
foundations and levers of legal regulation in the sphere of determining the status of the head of a state
enterprise through the prism of legal constructions, principles and norms of constitutional law.

State enterprises are the main link that implements specific mechanisms for the use of state-owned
objects, the production of new resources and material goods based on them. The Constitution of Ukraine in
Part 4 of Art. 13 stipulates that the state ensures the protection of the rights of all subjects of ownership and
management, establishes that all subjects of ownership are equal before the law and guarantees the rights of
all subjects of ownership and management.

The law of Ukraine contains specifics of the legal regulation of state-owned enterprises and defines a
special procedure for appointing managers of such enterprises. The legislator places special emphasis on
property management of strategic sectors of the economy, enshrining special norms regarding the legal status
of managers of these enterprises.

State enterprises, like other legal entities, can exercise their powers only through the relevant
representatives - management bodies, or a directly authorized person - the head of the enterprise. In this case,
the law provides for the peculiarities of the legal status of the head of a state enterprise. In particular, positive
aspects should be noted in the mechanism for appointing managers of state-owned enterprises defined by the
Law of Ukraine "On Management of State-Owned Objects" and the Resolution of the Cabinet of Ministers of
Ukraine "On Competitive Selection of Managers of Public Sector Enterprises". It is the competitive procedure
for the appointment of heads of state-owned enterprises that is a lever that ensures compliance with the general
constitutional principles of legality, the rule of law, objectivity, impartiality, equality (namely, the human rights
of candidates for the position of head of a state-owned enterprise, and equal access to the exercise of these
rights). openness, democracy.

Keywords: constitutional regulation, economic relations, state property, state enterprise, head of the

enterprise, local rule-making.

IlocranoBka mnpodaeMu. KoHCTHUTYIIHE pPEryJIOBaHHS CKOHOMIYHHMX BIJIHOCHH, BIJHOCUH
BJIACHOCTI, PErYJIFOBAHHS MIAMPUEMHUIIBKOT AisUTLHOCTI Ta TOCIIOaPIOBAHHS, HA TICPIIHIA TTOTJIS, 3BOUTHCS
JI0 BCTAHOBIIEHHS 3arajbHIX 3acajl PIBHOCTI BCIX IMepel 3aKOHOM, PIBHOCTI BCiX (DOpM BIACHOCTI Ta TrapaHTii
cB0OOM mignpueMHUITBA. OKpeMy Ba)KIMBY YaCTHHY CYCHIJIBHHUX BiTHOCHH y cepi eKOHOMIKH CKJalae
NepKaBHUI CEKTOP rOCHOAAPIOBaHHS.

EdexTuBHE ympaBniHHA JA€pKaBHUMHU IANPHUEMCTBAMH — 3alopyKa CTaJIOTO PO3BUTKY
HaBa)KJMBIIINX TaTy3ed eKOHOMIKH, HEOOX1THUX AJIsl yCHIIHOTO (DYHKUIIOHYBaHHS JepkaBu. TuM 0110l
aKTYaJIbHOCTI yIIPaBIiHHS AE€P>KaBHUM CEKTOPOM BIIACHOCTI Ta TOCTIOIAPIOBaHHS HAa0yJI0 OCTaHHIM 4acoM, 10
OB’ s13aHe 3 BOEHHUMHU JisIMH Ha TepuTopii Ykpainu. Taki 00cTaBUHH 3yMOBIIOIOTE HEOOXiHICTh TOCHIIEHHS
cexTopy Oe3rneku i 000poHH, HEOOXiAHICTh PO3BUTKY YKPaiHCHKOTO BilICBKOBO-IIPOMHUCIIOBOI'O KOMILIEKCY,
EHepreTHYHOI cepH Towo. JlepxaBHi MANPHEMCTBA BiIrpaloTh BaXKIKMBY POJIb Y BiIOYAOBI Ta BiJHOBICHHI
VYkpainu. OpraHizamiiHO-KOHCTUTYIIHHI 3acajyd yOPaBIiHHS MaWHOM, IO HAJSKHTh 10 JepPIKaBHOL
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BJIACHOCTI, OIJBIIOI0 MIpOIO BTiNIEHI 4epe3 BCTAHOBJICHHS MPAaBOBOIO CTATYCy SIK CaMOTO JEPKaBHOTO
MiANPUEMCTBA, WOTO KepiBHUKA Ta MPABOBUX MEXaHI3MiB, CHOPSIMOBAHMX Ha 3a0e3neuceHHsS e()EKTUBHOTO
yTpaBIiHHA.

AHani3 ocTaHHIX gochimxkeHb i myOsaikamiii. YnpaBniHHS JepKaBHUMH iANPUEMCTBAMU
pealizyeThcsl 4Yepe3 YIOBHOBaXXCHY OCO0y — KEpiBHMKA IOTO MiANpHeMcTBa. [IpoOieMHiI mHTaHHS
KOHCTUTYLIITHOTO DETYJIIOBaHHS EKOHOMIYHMX BiJHOCHH, IIPaBOBOI'O CTaTyCy KEpIBHUKIB JEpKaBHHX
MiANPUEMCTB 3HANIIUIA CBOE BiZJOOpaskeHHsI y HAyKOBHX po3poOkax B. ABep’siHoBa, O. Anapiiiko, /. benoga,
1O. Butsika, 1. ['onocHivuenka, M. I'pomoBuyk, A. Jlenucenka, P. Kanroxxuoro, JI. Kucins, O. Koctiokoga, O.
KpaBuyka, €. Kyoka, T. MapturoBoi, M. Mensuuuyka, O. OxotHikoBoi, B. CeniBaHoBa Ta iHIINX BUCHUX.
OpHak TUTaHHA OCOONHMBOCTEHW OpraHi3alliifHO-TIPaBOBOTO PETYJIIOBAHHS CTaTyCy KEpiBHHKA JEP>KaBHOTO
MiJOPUEMCTBA dYepe3 MpHU3MYy KOMIUIEKCHOTO aHalily HOPM KOHCTUTYLIHHOTO, aIMiHICTPaTUBHOTO,
TOCITOIaPCHKOTO TPaBa 3AIUIIAETHCS TOCI MAJIO JTOCITIKEHUM.

Meta nocaimkenHs. Y Hamiiii poOOTi MPOMOHYEMO IMPOaHANi3yBaTH OCOOIHBOCTI OpraHi3ariitHoO-
MIPaBOBUX 3acall 1 BaXKeNliB MPaBOBOIO PETYJIOBaHHS Ta BU3HAYEHHS CTaTyCy KEpiBHHKa AEP:KaBHOIO
MiIPUEMCTBA Yepe3 MPU3MY IPaBOBUX KOHCTPYKIIiH, IPUHIIAIIB 1 HOPM KOHCTUTYIIITHOTO TIpaBa.

Bukian ocHoBHOTo Martepiany. Po3risgaroun aep>kaBHAN CEKTOP €KOHOMIKH y PO3pi3i yHpaBiIiHHI
JeP>KaBHOIO BIIACHICTIO, MOYKEMO BiA3HAYUTH, 110 AePKaBHI MAMPUEMCTBA € OCHOBHOIO JIAHKOIO, SIKa peajizye
KOHKPETHI MEXaHI3MH BHKOPHCTaHHS 00 €KTIB Jep)KaBHOI BIIACHOCTI, BUPOOHMIITBA HAa iX OCHOBI HOBHX
pecypciB Ta Marepianibaux Osar. Koncrutynis Ykpaiau y 4. 4 cr. 13 3akpimitoe, o aepkaBa 3ade3mneuye
3aXUCT MPaB YCiX CyO’€KTIB IMpaBa BJIACHOCTI 1 TOCIIOJAPIOBaHHS, BCTAHOBJIIOE, IO BCi Cy0'€KTH ImpaBa
BJIACHOCTI € PIBHUMH IEpe]] 3aKOHOM Ta TapaHTye IMpaBa ycix cy0'eKTiB BIACHOCTI Ta TOCHOAAPIOBAHHSI.
Boanouac Koncrutyitiss YkpaiHu MICTHTh NPUIIKCH, 11070 OOMEXCHHSI BUKOPUCTAHHS BJIACHOCTI: BJIACHICTh
HE MO)XHA BHKOPHCTOBYBATH I1a IIKO/AY JIIOJMHI Ta CycHiibcTBY (4. 3 cT. 13), BUKOPHCTaHHS BIACHOCTI HE
MOJKE 3aBJIaBaTH IIKO/IY TpaBaM, CBOOOIaM, MOTipIIyBaTH €KOJIOTIUHY CUTYaIIit0 1 MPUPOIHI AKOCTI 3eMti (4.
7 cr. 41) [1]. Came e € OCHOBOIO JTOOPOCOBICHOI KOHKYpeHIIi cy0’€KTiB IOCTIOAAPIOBAHHS, TPUIHSATTS
KEepIBHUKAMU MIANPHUEMCTB COLIAIBHO BiJNIOBIAILHUX PIIICHb.

Kpim toro Koncrurymist YkpaiHu MiCTUTB HACTYITHI HOPMH, IO CTOCYIOThCS BIIACHOCTI, yIIPaBIiHHS
BJIACHICTIO, TA BCTAHOBIIIOE HACTYITHE:

- MepemiK MPUPOAHUX OO'€KTiB BIACHOCTI YKpaiHCBKOTO Hapony - 3eMild, ii Haapa, arMocgepHe
MOBITPs, BOJHI Ta iHILI NPUPOIHI pecypcH, L0 3HAXOIAThCS B MeXax TEPUTOpii YKpaiHH, IPUPOIHI pecypcu
i1 KOHTHHEHTAJIHHOTO IIETb(Y, BUKIIOYHOT (MOPCHKO1) eKOHOMiuHOT 30HH (4. 1 cT1. 13);

- KoJI0O CcyO'eKTiB IpaBa PO3MOPSKATUCS BIACHICTIO YKpaiHCbKOro Hapoxay. [lo HHMX BimHOCATBCS
OpraHy Jep>KaBHOI BJaJy Ta OpraHy MiCLIEBOr0 caMOBpsAyBaHHA (4. 1 ct. 13);

- TpoMazsiHA YKpaiHU € Cy0'€eKTOM IpaBa KOPUCTYBaHHS NMPUPOJHUMHU O0'€KTaMH IIpaBa BIACHOCTI
Hapoxy (4. 2 ct1. 13);

- MOXKJIUBICTD HaOYTTsI 1 peajtizalii mpaBa BIACHOCTI HA 3eMJII0 TPOMAASIHAMH, IOPUANIHIMHI 0cOOaMu
i nepxkaBoro (4. 2 c1. 14) [1].
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Koncturyniitanit Cyn Ykpainu y cBOii npaBoBiii MO3ULI{ 3a3Ha4MB, 1110 TPaBOBa CYTHICTH cTaTeil 13
i 41 Koncrutyuii YkpaiHu mojsrae y mporoJOMICHHI PiBHUX MOXKJIMBOCTEH BOJOIIHHS, KOPHCTYBaHHS i
PO3MOPSIKEHHS BIACHICTIO Ta TapaHTisAX AepkaBd LIOAO0 3abe3medeHHs 3axucTy Hux mpas (abzarg
TPUHAAUATHHA TiAmyHKTY 3.1 myHKTY 3 MOoTHBYBasbHOI yacTUHM Pimenns Big 12 mrotoro 2002 poky Ne 3-
p/2002) [2]. mpaBoBuii cTaTyc Cy0’€KTiB TmpaBa pi3HUX (OpPM BIACHOCTI TIPYHTYETHCS HAa €JMHUX
KOHCTUTYLIMHAX MPHUHIHIAX; Pa3oM 3 THM INPaBOBUH CTaTyC KOXKHOTO 3 HUX Ma€ OCOONMBOCTI, WO 1
XapakTepu3yIOTh TOTO UM 1HIIOTO cy0’€KTa MpaBa BJIACHOCTI SIK TAaKOIrO; AepikaBa 3a0e3leduye 3aXUCT MpaB
yCiX Cy0’€KTIB MpaBa BJIIACHOCTI SIK Y TOMY, IO € 3aTajlbHUM JJIsS HUX, TaK i B HOT0 OCOOJIIMBOCTSIX BiATIOBITHO
JI0 3aKOHIB, JIisl SIKUX Ha HUX MOIIMPIOETHCS (a03al] TpeTid miaAnyHKTY 3.3 MyHKTY 3 MOTMBYBalIbHOI YaCTHHU
Pimrenns Bix 10 wepsast 2003 poky Ne 11-pri/2003) [3].

OmHuM 13 BUIIB IOPUANIHHAX OCI0 Iep kaBHOI BIIACHOCTI € Aep KaBHI IiaIpreMCTBa. BinmosimHo 10 .
5 ct. 22 T'ociogapcrkoro kogekcy Yipaiau Big 16.01.2003 Ne 436-1V (mani I'K), nepxaBa pearizye mpaBo
JEp>KaBHOI BIACHOCTI y JEPKaBHOMY CEKTOpi €KOHOMIKHM Yepe3 CHCTEMY OpraHi3amiifHO-TOCIIOAapChKUX
MMOBHOBaYKEHH BIJIMTOBITHUX OpPTaHiB YIPaBIiHHS MO0 CY0'€KTIB roCTIOAapIOBaHHs, IO HAJIEKATh A0 IIHOTO
CEeKTOopa 1 3MIICHIOITH CBOIO MisUTFHICTH Ha OCHOBI TpaBa TOCIOJAPCHKOTO BiJaHHS ab0 MpaBa OIEePaTHBHOTO
ynpaBiiHHA [4].

Y mporueci 3aificHeHHS MisTIBHOCTI Ha3BaHi Cy0’€KTH BOJIOJIIOTh, KOPUCTYIOThCS, a B TiepeadadeHnx
3aKOHOM BHIIAJKaX — PpO3MOPSIKAIOTHCA BIATOBIAHUM JEpKaBHUM MAlHOM Yy BCTAHOBJICHOMY IOPSAKY.
VYrpaBmiHHS 00’€KTaMH AEPKAaBHOI BIACHOCTI pealli3yeThCsl AEPXKaBOIO, B TOMY YHCIi, Yepe3 YTBOPEHHS
Jep)KaBHUX YHITApHHUX MiANPHEMCTB, JEP)KAaBHUX KOMEPLIHHHUX MiANPHEMCTB, Ka3eHHUX MiAMPUEMCTB,
aKI[IOHEPHUX TOBAPHUCTB.

Koncrurymniitauit Cyn Ykpainu BBaxae, 110 nepeadaueHi YaCTHHOI0 YETBEPTOIO CTaTTi 13, cTarrero
41 OcHoBHOro 3aKkoHy YKpaiHU rapaHTii 3aXHCTy TpaBa BIACHOCTI MOMIUPIOIOTHCS Ha KOPIIOPATUBHI IpaBa
yYacHHKa TOCIO/APChKOI oprasizailii. ToMy BTpy4aHHs B KOPIIOpPATHUBHI MpaBa y4acHWKa TOCIOAAPCHKOI
opraizaiii Mae Oyt OOYMOBJIEHE CYCIIJIbHOIWO HEOOXIIHICTIO, 3MIMCHIOBATUCS BIIIOBIIHO JIO 3aKOHY 3
JOTPUMAaHHSIM TPUHIIMITY BEPXOBEHCTBA MPaBa Ta 3aCTOCYBaHHIM 3aXOJIiB, sIKi HE € HAJTO OOTSHKIMBUMH JJIS
Horo mpae i cB0OOJI. 3ampoBaJKyHOUd HOPMATHUBHE PETyJIIOBaHHS CYCIHIIBHHMX BiJIHOCHH IIOJO peastizarii
YYaCHMKOM T'OCHOAAPCHKOI Oprasizalii KOpIOpaTUBHUX NpaB, 3aKOHOJIABELb MAa€ yXBaJIOBaTH BiAMOBiAHI
rajgy3eBi 3aKOHM, JOOTPUMYIOYHMCh €IUHMX KOHCTHUTYLIMHUX MNPHHLMUIIB Ta 3a0e3[euyloud pPOo3yMHE
CHIBBITHOIIIEHHS 1HTEPECiB KOXKHOTO 3 YYacCHUKIB MpPaBOBiMHOCHH (abzar uerBeptud ma. 3.3 m. 3
MOTHBYBaJIbHOI YacTUHU Pimenns Bix 22 mumas 2020 poxy Ne 8-p(1)/2020) [5].

3aKOHOJABCTBO YKpAiHU MICTUTH OCOOJIMBOCTI PAaBOBOT'O PETYIIOBAHHS JePKaBHUX IiIIPUEMCTB Ta
BH3HAYa€ 0COONIMBUH NOPAIOK IPU3HAYECHHS KEPIBHUKIB TAKUX MiANpUeMCTB. OKpeMH aKLIEHT 3aKOHOJaBEllb
pOOHTH Ha yNpaBiiHHI MalHOM CTpaTETiuHUX rayy3edl €KOHOMIKH, 3aKPIIUTIOIOYM OCOOJIMBI HOPMH LIOAO
MPaBOBOI'0 CTATYCy KEPiBHUKIB IIUX IiAIPHUEMCTB.

JepxaBHi miAMPUEMCTBA, SK 1 1HII IOPUAWYHI OCOOHM, MOXYTh 3J[IHCHIOBATH CBOI IMTOBHOBa)KEHHS
JIMIIIEe Yepe3 BIAMOBIIHMX MPEACTaBHUKIB — KEPiBHI opraHu, abo Oe3MocepeIHbO YIIOBHOBAXXEHY 0CO0Yy —
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KepiBHHKA MiANPUEMCTBA. Y [IaHOMY BHMAAKy 3aKOHOM IependadeHi OCcOOIMBOCTI MPAaBOBOIO CTAaTyCy
KepiBHHKA JAep>KaBHOTO MmiAmpueMcTBa. 3rigHo 3 4. 6, 7 cr. 73 T'K, opranom ympaBiiHHS IEpKaBHOTO
YHITApPHOTO MiJIPUEMCTBA € KEPIBHUK MiAPHUEMCTBA, IKUH MPU3HAYAETHCS OpraHoM, 10 cepu ynpaBiiHHS
SIKOTO BXOAWUTH MiANPHUEMCTBO, 1 € MiA3BITHUM LBOMY OpPraHoOBi; 3aKOHOM MOXYTb OyTH BH3HAYEHi
0COOJIMBOCTI CTaTycy KepiBHHMKa ACP)KaBHOTO YHITApHOTO MiANPHEMCTBA, B TOMY 4YHCII BCTAaHOBJICHO
MiABHIIECHY BiAMOBINANBHICTD KEPIBHHUKA 3a pe3yiabTaTH poOOTH miampueMcTBa. B cBoro uepry, Haryisgosa
pana mignpueMcTBa (y pasi ii yTBOpEHHS), B MEKax KOMIIETCHI[i1, BU3HAYCHOI CTATyTOM ITiJIPUEMCTBA Ta
3aKOHOM, KOHTPOJIIOE 1 PeryJIoe TisUIbHICTh KepiBHUKA MiANpueMcTBal4].

Binpin KOHKpeTH30BaHEe MUTAHHS MIPABOBOTO CTATYCY Ta BITHOCHH OpraHy YIpaBIiHHA AEP>KaBHOIO
BnacHicTio — Kabinery MinicTpiB Ykpainn (a00 yHOBHOBa)XEHHM HUM IEHTPAIFHUM OPraHOM BHKOHABYOI
BIIaIH), Ta OE3MOCePEeTHLO0 KEPIBHUKOM JACPKABHOTO MiATPHEMCTBA BCTAHOBJICHI 3aKOHOM YKpaiHHA Bil
21.09.2006 Ne 185-V «IIpo ympasninas 06'ekTamu aepxaBHOi BiacHOCTI» [6]. [Ipote, pakTruHO 1el 3aKoH
HE MICTUTh YITKHX YMOB II[OJI0 OPTaHi3aliiHO-TIPaBOBOI MOJIENI BITHOCHH OpPTaHy YIIPaBIIiHHS Ta KepiBHUKA
mignpuemMcTBa. 3i 3Mmicty cT. 11-2, 13 3akoHy MOXeMO 3pOOMTH BHCHOBOK, IO TPYAOBI BiTHOCHHHU 3
KEepiBHUKOM 0(OPMITFOIOTECS Y GOpPMi KOHTPAKTY.

MokeMO BHOKPEMHTHU PsJ OOMEXeHb, IO TepeadadeHi JaHuM 3aKOHOM BiJHOCHO KaHAWIaTa Ha
rmocary KepiBHUKa JeP>KaBHOTO ITiIIPUEMCTBA — II€ 3a00pOHA TOETHYBATH BUKOHAHHS ITOCAIOBUX 000B’S3KiB
KepiBHHKa a00 UiIeHa KOJIETialbHOTO BHKOHABYOTO OpraHy (ocoOw, ska 3MiHCHIOE TOBHOBaKCHHS
OJTHOOCIOHOTO BUKOHABYOT'O OpraHy) Jep>KaBHOTO IiIPUEMCTBA 200 TAKOrO TOCIOAaPCHKOr0 TOBAPHCTBA 3
Oy/Ab-SIKOI0 TIANMPUEMHUIBKOIO UM IHIIOK OIUIaYyBaHOIO [isUIBHICTIO, KpiM OTpPUMaHHS aBTOPCHKOI
BUHArOpOJM, HAyKOBOI Ta BHUKJIQJAIlbKOI JISUIBHOCTI Ta/ab0 BUNAAKIB CXBaJCHHS TakKol MisUTbHOCTI
HArJISI0BOIO PaJIOk0, a B pa3i BiJICYTHOCTI HAMIISIOBOI PaJIy - BIAMOBIIHUM Cy0’€KTOM yIpaBIiHHS 00’ €KTaMK
Jiep KaBHOT BIIACHOCTI (JIJ1s1 IEp>KaBHOTO YHITAPHOTO MiAMPUEMCTBA) UM 3arajbHUMK 300paMu TOBapUCTBa (1151
roCTIOapChKOTO TOBapUCTBa) (4. 4 cT. 11-2 3a3HaueHoro 3akony) [6].

ToOTo 3aKOHOJABCTBO YKpaiHU BHUCYBAa€ JUIsl KEPiBHUKIB JCPKaBHHUX IiANPHUEMCTB BUMOTH IIIOJIO
HECYMICHOCTI Ioca]i Ta 0OMEXKEHHsI Y OTpUMaHi HeTPpyIOBHX J0X0/iB. Lli 0OMexeHHs € XapakTepHUMH SIK JIJIs
Jiep>KaBHUX CITY>KOOBIIIB, ITOCAJOBHX OCI0O BHIIMX JIepKaBHOI BIIaaH, OCi0, MI0 MalOTh NpPEACTABHHUIILKUN
MaHJaT TOLIO.

[lpu3HayeHHs KEpiBHUKIB CyO’€KTIB TOCIIOJApIOBAHHS JIEP)KABHOTO CEKTOPY EKOHOMIKH
ynoBHOBaxkeHUM opraHoM (Kabinerom MinictpiB Ykpainu, minicrepctBoM, POHIOM AEp)KaBHOIO MaiiHa,
IHIINM OpraHoM, IO 3[IHCHIOE YIPaBIiHHS 00’€KTaMH JEp>KaBHOI BIACHOCTI) BiJOYBa€ThCsl HA OCHOBI
KOHKYPCHOT0 BizOopy Ha ocHOBiI «[lopsaky mpoBemeHHS KOHKYPCHOTO BiZOOpY KEpiBHHKIB Cy0’€KTIB
TOCHOAAPIOBaHHS JEPKaBHOTO CEKTOPY EKOHOMIKM», 3aTBEpPAXKEHOro mnocraHoBoio KabiHery MiHicTpiB
VYxpainu Big 3 BepecHs 2008 p. Ne 777 (mie B penakuii noctanosu Kabinery MinictpiB Ykpainu Big 15
muctonana 2019 p. Ne 927) (mani — [opsgok)[7].

Came pilieHHs KOHKYPCHOI KOMIcCii € MiACTaBOIO JUIS YKJIaASHHS MPOTITOM JIBOX THXKHIB KOHTPAKTY
MiX Cy0’ €KTOM YIpaBIiHHS Ta IEPEMOXKIIEM KOHKYpcHOTo Bimoopy. Kpim Toro, kanmuaatypa, Bijiopana 3a
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pe3ybpTaTaMy KOHKYPCHOTO BiZOOpY Ha 1mocagy KepiBHHKA MiIIPUEMCTBA, 110 Ma€ CTpaTeriuHe 3HAYCHHS JJIs
EKOHOMIKH Ta O€3MeKH JepKaBH 1 BapTICTh aKTHBIB SKOTO 332 JaHUMH OCTaHHBOI ()iHAHCOBOI 3BITHOCTI abo
piuHUil po3Mip YKCTOrO A0XOMy sKoro mepeBuirye 200 MIIH. TpUBEHb, KEpiBHUKA MiJIPUEMCTBA, BapTiCTh
aKTHBIB SIKOTO 33 JaHUMHU OCTaHHBOI (PiHAHCOBOI 3BITHOCTI MEPEBUILYE 2 MIPJ. TPUBEHB a00 piYHUHN PO3Mip
YHCTOTO JIOXOJY SIKOTO IepeBulnye 1,5 mapa. rpuBeHb, moromxyerbes KabGinerom MinicTpiB Ykpainu 3a
MOJaHHAM KepiBHUKa cy0’ekta ynpasninas (. 18 IMopsaaky) [7].

OG0B’ I3KOBOIO0 YMOBOIO TIPOBEACHHS KOHKYPCHOTO BiIOOPY € HOTO BIIKPHUTICTh. Y BiAMOBIAHOCTI 3 11.
12 Tlopsaaxy mpoBeneHHsI KOHKYPCHOTO BigOOpy MpelcTaBHUKH 3aco0iB MacoBoi iHGOpMalii MaloTh TIpaBo
OyTH MPHUCYTHIMH Ha 3aCiJaHHSAX KOMICII MiJl 4ac PO3KPHUTTS MaKeTiB JOKYMEHTIB, IOAaHUX MIPETECHICHTaMH,
X PO3MIIALY Ta OTOJOMICHHS IepeMOoXIs [7].

BuBakeHu#t miaxix A0 KOHKYPCHOTO BimOOpY KEpiBHUKIB JepKaBHHUX IiAMPHEMCTB OOYMOBICHUH
TiIBUIIIEHAM PiBHEM BiIIOBIIaTHHOCTI MO/I0 YIPABIiHHI MaifHOM JIEPYKABHOTO CEKTOPY €KOHOMIKHU. Takox,
HEOOXITHO MIAKPECTUTH, M0 camMe KOHKYPCHHM BiIOip Mae 3MOTry 3amoOirT pH3WKaM HEHAIEKHOTO Ta
HEZ00POCOBICHOTO YIIPaBIiHHS, YOE3MEUNTH IepKaBHI MiANMPUEMCTBA, 10 MAIOTh CTPATETIYHE 3HAYCHHS IS
E€KOHOMIKH Ta O€3MleKH AepiKaBH, BiJi HEKOMIIETEHTHOTO KEpiBHUITBA. AJDKE, KEPIBHUK ITiITPHEMCTBA
3IIACHIOE OpraHi3aliiHO-po3mopardi GpyHKII.

CaMe TIpeICTaBHHWK OpraHy YIpPaBIiHHA — BHKOHABYHMI OpraH, AUPEKTOp, abo iHIMa ocoba, IIo
BUKOHY€E pOJIb KEpiBHHKA ITiJIPUEMCTBA, - BHUKOHYE OOOB’S3KH MO0 OE3MOCepeqHbOr0 3IiHCHEHHS
KEepiBHHLITBA BCiMa BaKIMBUMH JJS ASUTBHOCTI MiJNPUEMCTBA MpolecaMH (K BHYTPIIIHIMH, TaK i
30BHIIIHIMH): TOCTIOAPCHKOI0 JisSUTbHICTIO, BUPOOHUYMUMH MIPOIeCaMy, yIPaBIiHHS TPYIOBHM KOJIEKTHBOM
tomo. PeamizoBani Taki QyHKIiI MOXYTh OYTH uepe3 yXBaJICHHs aKTiB JIOKaIbHOI HOPMOTBOPYOCTI.
KepiBauku (abo opraHu ymnpamiiHHS) MIANPUEMCTB HAAUICHI KOMIIETCHIIEI pPO3pOOISITH Ta MpUHAMATH
HOPMAaTHUBHO-TIPABOBI aKTH JJISi BHYTPIIIHBOTO 3aCTOCYBaHHS IIOJI0 PEryJIOBaHHS KOHKPETHHX
IIPaBOBIHOCHH BCEpENMHI TPYJOBOrO KONEKTHBY. IX MOKHA XapaKTepH3yBaTH SIK OJHOCTOPOHHBO-
OJTHOOCIOHI JIOKAJILHO-TIPaBOBI (KOpIOpaTHBHi) akTH. ToOTO Taki pillleHHs KEPiBHUKIB MiANPHUEMCTB HOCSTh
BJIaJIHO-BOJILOBUI XapakTep.

BucHoBku. KoHcTutyIifiHo-opranizaiiliHi 3acajyd NpPaBOBOTO CTAaTyCy KEpiBHUKA JEP)KaBHOTO
MiANPUEMCTBA IPYHTYIOTbCS Ha OCHOBOMNOJIOXHHX NPHHLMIAX 3aKpimieHHX B OCHOBHOMY 3aKOHi 11070
peryJIoBaHHS JIEPKaBHOTO CEKTOPY €KOHOMIKHM. YTIpaBiIiHHSA 00’ €KTaMH AEp>KaBHOI BIACHOCTI peati3yeTbes
JeprKaBolo, B TOMY YHCI, Yepe3 YTBOPSHHS JEP)KaBHUX YHITAPHUX MIANPUEMCTB, JEPKaBHUX KOMEPIiHHHUX
MiANPUEMCTB, Ka3eHUX MiANPHUEMCTB, aKIIIOHEPHUX TOBAapUCTB. BogHouac, 3akoHOIaBCTBO YKpaiHU MICTHUTh
0COOJIMBOCTI TNPaBOBOTO PEryJIIOBaHHS JACP)KAaBHUX MiANPHUEMCTB Ta BHU3HAYa€ OCOOJMBUU TOPSIIOK
MPU3HAYEHHS KEPIBHUKIB TakuX mianpuemctB. OKpeMHil aKLIEHT 3aKOHOJaBelb POOUTh Ha YyNpaBlliHHI
MailHOM CTpaTeriyHux rajgy3eil €KOHOMIKH, 3aKpiIUTIOI0YM OCOOJMBI HOPMH HIOAO MPAaBOBOTO CTAaTycy
KEPiBHUKIB LUX MiAMPUEMCTB.

Oco0muBOCTI MPaBOBOrO CTaTycy KEPIBHHUKIB ACP)KAaBHUX MiANPHUEMCTB (OCOOJIMBO CTpaTEriyHuX
rajy3eii BUPOOHHIITBA) MIJKPECIIOETLCS THM, IO 3aKOHOJABCTBO YKpaiHW BHCYBAa€ MJis KEPiBHHKIB
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Jep KaBHUX MIANPHUEMCTB BUMOTH 111010 HECYMIIIEHHS Toca]] Ta 00OMEXXEHHsI y OTpUMaHi HETPYAOBUX AOXOIIB.
Lli oOMexeHHS € XapaKTepHUMH SIK IS JISPIKaBHUX CITYKOOBIIIB, MOCAJOBUX OCI0 BUIIMX JEPKABHOI BIIAIH,
0ci0, 10 MalTh NPENCTABHUILKUI MaHAaT Tomo. Taki 3amoO0DKHUMHM € Ji€BUMH INOJMO YHUKHEHHS
KOPYNUIHHUX PH3MKIB, HE3aKOHHOTO iHTepecy, a00 HeIOOpOCOBICHOTO YHpPaBIiHHA JEepKaBHUMHU
MiANPUEMCTBAMHU.

Oco0uBO ciij1 BiI3HAYNTH, TIO3UTHBHI aCTIEKTH Y BU3HaYeHOMY 3aKOoHOM Ykpainu «IIpo ynpaBmiHHS
o0'ektamu jaepkaBHOi BiacHocTi» Ta IloctanoBoto KaGinery MinictpiB Ykpainu «[Ipo mpoBeneHHS
KOHKYPCHOTO BiJI0OPY KEPiBHUKIB Cy0'€KTiB TOCIIOJAPIOBAHHS JCPKABHOTO CEKTOPY EKOHOMIKH» MEXaHi3Mi
MPU3HAYCHHS KEPIBHUKIB MiJIPUEMCTB AEPKABHOTO cekTopy. Came KOHKYpCHHMH MOPSAOK MPH3HAYCHHS
KEepIBHUKIB JIEpyKaBHUX MIAMPUEMCTB € BaKeJeM, 0 3a0e3rnedye TOTPUMAHHS 3aralbHUX KOHCTHUTYIIIHIX
MIPUHIIMIIIB 3aKOHHOCTI, BEPXOBEHCTBAa MpaBa, 00 €KTUBHOCTI, HEYNEPEIKEHOCTI, PIBHOCTI (a caMe mpaB
JFOTUHY — TIPETEH/ICHTIB Ha TIOCay KEPiBHHUKA JePKABHOTO i IMTPHEMCTBA, Ta PIBHOTO AOCTYITY 0 peai3arii
[IUX TIPaB), TIIACHOCTI, IEMOKPATU3MY.
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IHIYCTPIAJIbHI HAPKU HOPBETII SIK IIPUKJIAJI CYYACHUX EKO-THJIY CTPIAJIBHUX
ITAPKIB

Anomauia. CtaTTs CKIagaeThes 3 12 CTOPIHOK, MICTHTB MIEPEIMOBY, /1€ PO3TISIIAETHCS aKTyaIbHICTh
JOCHIDKEHHs 1HAYCTpialbHUX TapkiB HopBerii, sk mpUKIagy Cy4acHHX €KO-iHAYCTpiaJbHHX MapKiB, sKi
MO>KHA PO3BUBATH 1 B HAIlIIi KpaiHi, METY JIOCII/IKEHHS, CTYITIHb HaAyKOBO1 pO3p0OKH TeMH, OCHOBHY YaCTHHY,
BHUCHOBKH, PO3IyMH CTOCOBHO IEPCIIEKTUBH MaiiOyTHBOI'O BIPOBAPKEHHsI €KO-TIApKIB y HaIIild KpaiHi Ta
cnucok Jiteparypu. CTaTTiO TPUCBSIYEHO AOCIHIIKEHHIO iHAYCTpiallbHUX napkiB Hopgerii sik TakuXx, 1o
BIJIMOBITalOTh CyYaCHUM €KOJIOTIYHMM BHMOTaM, a TaKOXX HEOOXiTHOCTI MOMANBIIUX OCTiIKEHB i
B/IOCKOHAJICHHS HalllOHAJIFHOTO 3aKOHOIaBCTBA 13 BpaxyBaHHsM 3100yTKiB HopBerii. PoOuThCs BUCHOBOK, IO
Kkjactepuzauis npomucioBocti B Hopserii mocsrma 100%, 1 1ie ma€ MOXIUBICTD CTBOPIOBATH IOTYXKHY
CHCTEMY 3aXHUCTy JOBKULIA. OKpPIM BOTO, BaYKJINBO 3ayBayKHTH, 110 IPAKTUIHO BCsS poMHuCciIoBicTs Hopaerii
Mpamoe Ha EKOJIOTIYHO YHCTIA €Heprii: TiMpOEeNeKTPOCTAHIlSNX, MPUIUIMBHUX EJIEKTPOCTAHINIAX,
BITPOETIEKTPOCTAHIIIAX TOIIO. X04Ya BapPTICTh TaKOi €HEPTii TPOXH BHUIIA 33 3BHUYAIHY, 116 KOMIEHCYEThCS ii
MpUBAOIMBICTIO /JIS1 TOTEHIIITHIX iIHBECTOPIB, @ TAKOXK MOMIIMBICTIO B KiHIIEBOMY ITi/ICYMKY 36KOHOMHUTH Ha
TaK 3BaHUX «EKOJIOTIYHHX) BHUILIATAX.

OxpeMo HiAKpeCTIOEThCS, 0 iHAyCTpianbHi exo-napku Hopserii moOynoBaHi Ha IPUHLIUIIOBO 1HIIMX
3acajax, aHDK ykpaiHceki. B Hopgerii iHaycTpiagbHHMI €KO-TIapK — Iie, MEpIl 3a BCe, MaWIaHuUUK i
JOCIIPKEHb TEXHOJIOT1H MalOyTHROro. ToMy B OUIBIIOCTI iHAYCTpiadbHUX MAPKiB MPAIOIOTh IHCTHTYTH Ta
1HIII HAYKOBO-JIOCHiIHI ycTaHoBH. KpiM Toro, HOpBe3bKi iHIyCTpianbHi MapKu MOOYA0BaHI 3a MPHHIUIIOM
E€KOHOMIKHM 3aMKHEHOI'0 IHUKJIY — TOOTO JIAHIIOXKKY BUPOOHHUIITBA, B SKOMY BIJXOJU OJHOTO BUPOOHMIITBA
CIIYT'YIOTh CUPOBUHOIO JIJIS 1HIIIOTO 1 TaK Jajii, JIOKU JIaHIIO)KOK He 3aMKHeThes. Llelt mocBia BBakaeMo Jryxe
KOPUCHHM JUIsi HAIIoi JepXKaBH, OCKUIBKMA Taki 3aMKHEHi JIAHIIOTH BHUPOOHHIITB B KIHIIEBOMY MiJICYMKY
CTBOPIOIOTH 3HAYHY €KOHOMIIO Ha pecypcax Ta yTUIIi3allii BiAXO/IiB.

Kniwouoei croea: iHnycTpianbHi apku, eKo-1HIyCTpiainbHi mapku, HopBeris, 3aiydeHHs] iHBECTHIIIH,
MPaBOBE PETYJIIOBAHHS 1HIyCTpialbHUX MaPKIiB.

Annotation. The article consists of __ pages, including a preface, which considers the relevance of the
studying industrial parks in Norway as an example of modern eco-industrial parks that can be developed in
our country, the purpose of the study, the degree of scientific development of the topic, the main part,
conclusions, reflections about the implementation of eco-parks in our country in the future and a list of

literature. The article is devoted to the study of industrial parks in Norway, as an example of parks with modern
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environment equipment, as well as the need for further research and improvement of national legislation, taking
into account the achievements of Norway. It is concluded that the clustering of industry in Norway has reached
100%, and this provides an opportunity to create a powerful system of environmental protection. In addition,
it is important to note that almost all of Norway's industry runs on clean energy: hydroelectric power plants,
tidal power plants, wind power plants, etc. Although the cost of such energy is slightly higher than
conventional, this is offset by its attractiveness to potential investors, as well as the possibility of ultimately
saving on so-called "environmental” payments.

It is emphasized separately that industrial eco-parks in Norway are built on fundamentally different
principles than Ukrainian ones. In Norway, an industrial eco-park is, first of all, a platform for future
technology research. That is why institutes and other research institutions work in most industrial parks. In
addition, Norwegian industrial parks are built according to the principle of the economy of a closed cycle -
that is, a chain of production in which the waste of one production serves as raw material for another, and so
on, until the chain is closed. We consider this experience very useful for our country, as such closed production
chains ultimately create significant savings in resources and waste disposal.

Keywords: industrial parks, eco-industrial parks, Norway, investment attraction, legal regulation of

industrial parks.

AKTYyaJIbHICTh TeMHU JOCHIIKEeHHs. YKpaiHa Ma€ SIKHAMIIBUIIIE MPUBECTU BIACHE 3aKOHOJIABCTBO
010 iHAYCTpiaThbHHUX MApKiB y BiAMOBIMHICTh JO CyYaCHUX MIDKHAPOJHUX BHMOT, Y TOMY 4HcCHi (1 9M HE B
nepiry 4epry) exomnoriuaux. Lle moTpiOHO 3amist Toro, MO0 OTpUMATH, TMO-TIEpIle, TPAHTH Ha IMONAJBITY
Pp030yA0OBY BITYU3HSAHOI €EKOHOMIKH, a TIO-APYTe — 33 IS 3aITyYeHHS ITO-CIIPaBXHbOMY BEITHKUX IHBECTHIIIH.

CydacHuil BenmuKuil Mi>kHaApOJAHHUN Oi3HEC Ma€ BiIIOBIIaTH €KOJOTIYHUM BHUMOTaM, OCKUTBKH 1€ HE
JMIIe MUTAaHHA Yacy, ajie i HaraipHa rnorpeda jojcTBa. Po3ymiroun 11e, BEHMKi KOpIopamii IyKalTh 31
PO3MIIIIEHHS CBOTX BUPOOHMYMX MOTYKHOCTEH KpaiHH HE TUIBKU 1 HE CTUIBKH 3 TaK 3BAaHUMH «IT0JJaTKOBHMH
raBaHsMW», CKUJIBKH 3 €KOJIOTIYHO YUCTUMH JDKEpEeIaMH EHEepPronoCTayaHHsS, MOKJIUBICTIO CTBOPEHHS
HUKJIIYHOTO BUPOOHUIITBA, MPHU SKOMY IPOMHMCIIOBI BIAXOAU OJHHMX MiANPUEMCTB CTAlOTh CUPOBHHOKO JIs
BHUPOOHUIITBA iHIIKX, T4 3 33JI0BOJICHHSIM MOTPeO B OCBIUCHI, HAJIXKHUM YMHOM MiATOTOBJICHIH poOoUii culti.
Ha sxanp, YkpaiHa Hapa3di He MOXKeE 3alpoOIOHYBATH BEJIWKY KUIBKICTh iHAYCTpialbHUX TWapKiB, IO
3aJI0BOJILHSIIOTh IIMM yMOBaM. 3BICHO, 3HaYHy poJib B IIbOMY Bijirpae BiliHa, posmouaTta Pociiickkoro
denepairiero, ajne i 10 Hel B HAIIIH JIepikaBi OUIbIINY yBary MpH UM TOaTKOBUM ITijIbraM, a He eKoJIori3arii
npomucioBocti. Lle Mae OyTu Bunpapinene, a 321 IIbOT0 HEOOXiTHO BUBYATH MEPEAOBHUI JTOCBIJ, IKHI MOXKE
HaJ1aTH, 30kpeMa, HopBeris sik kpaiHa, 0 BEJUKY YBary NpHIUIsLe caMme TypOOoTi Ipo JOBKULISA, Y TOMY YHCII
i yac CTBOpEHHS Ta PyHKIIOHYBaHHS IHAYCTPiaIbHUX MapKiB.

Cryninb gocaigxkenocti. B Ykpaini OyiBHHIITBO caMe HOPBE3bKHX €KO-1HIyCTpialbHUX MapKiB Ta
iXHE HOPMAaTHUBHO-TIPABOBE DETYNIOBAaHHS, HAa Kajb, HE JOCIIXYBaB HIXTO. B KOHTEKCTI pO3BHTKY €KO-
iHAyCTpiabHUX MapkiB sk Takux Hopserito 3ramyrors Taki gocmiguukd, sk H. benu, I'.3. llleBnosa,

O.A. €pmakosa, O.0. Hunninpka. B KOHTEKCTI pO3BUTKY allbTepHATHBHOI eHepreTwku aocein Hopserii
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posrisimae 1O.3. lpauyk. Cepen 3apyOiKHHMX JOCHITHHUKIB JIOCBiJl €KO-iHIycTpianbHuUX mnapkiB Hopserii
BuBuanu [lep Crencnana, I'yanap ['pini, One bropre ITTpinan ta in. Ane BpaxoByroun 3100yTkr Hopserii sk
B Tally3l MPOMHCIOBOTO BUPOOHUIITBA, TaK 1 30€PEIKEHHS JOBKULIS, CIIiJ{ JTOKJIATHO BUBYUTHU JOCBIJ Ii€i
KpaiHH.

Mertow mocaimzkeHHs € aHali3 nocBiny Hopserii B ramysi Oy[iBHUIITBA €KO-IHAYCTpialbHHUX (€KO-
MPOMHCIIOBUX) MAapKiB Ta BUBYEHHS MOXIIMBOCTI BIPOBAKEHHS NMO3UTHUBHOTO JOCBiAY i€l €Bpomeichkol
KpalHU Ha YKPalHChbKHUX TEPEHaXx.

Buknaa ocHoBHoro matepiaay. Tpaauuiitno npomucioBa ekonomika Hopgerii Oymna 30cepemkena
HABKOJIO IPUPOTHUX PECYPCiB, TAKHX K pUOAIBbCTBO, JIiC, CYAHOIIABCTBO, TIPHUY000YBHA Ta METaTypriiHa
MIPOMHUCIIOBICTE. Benmnka KiTBKICTh TiApOEIEKTPOSHEPTii cTajla OCHOBOIO IPOIBITAI0U0i IepepoOHOl
MIPOMHCIIOBOCTI, B&YKJIMBY YaCTHUHY SIKO1 CTAHOBUTH XiMiYHA MPOMHUCIIOBICTE. 3pOCTaHHS HA()TOBOTO CEKTOpa
SIBHO MIPUHECIIO KOPUCTH XIMIYHAM KOMITaHIsSIM 1 3MIITHIJIO MAaITHHOOY/TyBaHHS, MOPCHKHX MOCTAYaIbHUKIB 1
CyIHOOYTyBaHHS.

[lepepoOHa MPOMHUCIIOBICTH, TIPHUIOA00YBHA MTPOMHUCIIOBICTh, BUPOOHHUIITBO CHPOi HAPTH Ta Ta3y y
2000 poui cranoBunu Maitke 31% BBII miei kpainu. HaiiBaknuBimmmMu eKCIOPTHUMHU Tally3siMU 1 JOCi €
BUI00YTOK HapTH Ta razy, MeTaJooOpoOKa, LETF0I03HO-TIANepoBa MPOMHUCIOBICTh, XiMiYHA TMPOAYKIIS Ta
o0pobuiena puba. [Ipoaykiis, sika TpaguIiitHO KIacu(PiKy€eThCs SIK Taly3b BHYTPIITHBOTO PUHKY (eIEeKTpHYHI
Ta HEEeJEeKTPUYHI MAaIINHH, JUBAPHI BHPOOW, TEKCTWIb, (papOm, jJaku, TYMOBI BHpOOHM Ta MeOIi), TaKOXK
BHOCHUTH BOXKJIMBHI BHECOK Y 3MILTHEHHSI eKOHOMIKHU. ENeKTpoximMiuHa Ta eeKTpoMeTanypriiiHa mpoayKIis —
AITIOMIHIN, (epocIuiaBy, CTallb, HIKEIb, MiJb, MarHii i 00puBa — 0a3yrOThCS B OCHOBHOMY Ha JCHICBIl
enekrpoeneprii Hopserii. TakuM 4MHOM, HE MaloO4u BJIACHUX 3amaciB OokcuTiB, HopBeris 3moria cratu
MPOBIIHUM BHPOOHHKOM aJFOMIHIIO.

Y 2020 pomi oO0csr mpomaxiB HOPBE3bKOI XiMiuHOI, HadTonepepoOHOI Ta (dapManeBTHIHOT
MPOMHCIIOBOCTI cTaHOBUB 118 MinmbsipiB HOpBe3bkux KpoH (10,7 MimbspaiB €Bpo), 3 skux 102 Minbspau
HOpBE3bKUX KpoH (84%) Oynu oTpuMaHi 3aBASKH eKCIoOpTy. Y cekropi (odiliiiHa cTaTHCTHKAa PO3Tisiiae
XimMiuHy, HadTonepepoOHy Ta (apmaneBTHUYHY ramy3i sK €JuHy rany3b) Oyno 3aiHsaTo 13 000 mraTHHX
NpAIiBHUKIB 1 CTBOpeHO 29,4 Mijlbsip/ia HOPBE3bKUX KPOH (2,7 MiNbsip/ia €BpO) A0/1aHO1 BapTOCTi [5].

PosramoBani B iHIyCTpialbHUX MapKaxX MPOMECIIOBI KOMIIAHIT Ta HAYKOBI JOCHITHUIIBKI IHCTUTYTH
TICHO CITiBIIPAIIOIOTH Y HAYKOBO-JOCTITHAX 1HIMIaTHBaX Yepe3 HaIliOHAJIbHI JTOCIITHUIBKI IIEHTPH, TaKi sK
nporpamu SFI Ta FME, a Takox uepe3 HOBy HallioHaJIbHY cxeMy miJ Ha3Boro Green Plattform ta oxpemi menHm
BCCOXOILTIO0Yi HAYKOBO-IOCIIHI MPOEKTH, 30KpeMa Taki sik MpOMHUCIIOBI iHHOBaiiHi mpoektd (IPN) [5].

Cryninp knactepusauii nmpomucioBocti B Hopserii nocsrae 100% [2, c.324], a ue o3Havae, 1o
MPAaKTUYHO BCSI IPOMUCIIOBICTD, BKIIFOUHO 3 CLIBCHKOTOCIIOIAPCHKOI0 Ta MepepoOHOI0, IEpEeHECEeHa caMe 10
iHAycTpianbHUX HapkiB. Lle BizOMBaeThCs 1 Ha pO3BUTKY iHAYCTpiabHUX NapkiB: B HopBerii Hemae 4iTkoro
peryJtoBaHHS BUPOOHUITB, SIKi MAIOTh PO3TAIIOBYBATHCS HA TEPUTOPIAX IIUX MapKiB. biible TOro: eKoHOMiKa
3aMKHEHOTO LUKy MOTpe0y€e IOCUTHb AaKTHBHOTO BKJIIOYEHHS CIJILCHKOTOCIOAAPCHKOI MPOMMCIOBOCTI
(30Kpema, pHOHHMX TOCIOJNAPCTB, TOCIOJNAPCTB i3 aKBaKyJLTYpaMH) JIO BUPOOHHYOIO JAHIIOKKY. Tak, B
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iHnyctpianpHoMy mapky Mo (MIP) BiampaiboBaHe TEIIOo BUKOPHUCTOBYETHCS BUPOOHHKOM (hepoCHIIiLiro
Elkem st po3BeneHHs cMONTY TS aKBaKyJIbTYpH [uis BupoOHuka pubu Ranfjord Fiskeprodukter [3].

Hopseris He Mae u4iTkoi Tamy3eBOi cTparerii NPOMHCIOBOI MONITUKU: YpsSiA BCTAHOBIIOE
TOPH30HTAJbHI PAMKOBI YMOBH (IOCIIMXKCHHS, CEHEPreTHKa, OCBiTa, 1HPPACTPYKTypa, HABKOJHUIIHE
cepenosuie). [Ipore ypsan Hopserii 3amycTuB Tak 3Bany 3elieHy IPOMHUCIIOBY iHimiaTuBy. Merta ii momnsrae B
ToMy, 1100 3poOutn HopBerito 3e1eHUM NMPOMHUCIOBHM Ta CHEPreTUYHUM TIraHTOM Ha OCHOBI BHKIIIOYHO
HOPBE3BKUX MPUPOJHUX PECYpPCiB, OCEpEAKiB 3HAHb, MPOMHUCIOBOTO JIOCBiAYy Ta icTopu4yHuX mnepesar. Lle
JIOTIOMO>KE CTBOPUTH POOOUi MicCIIsl 1O BCil KpaiHi, MOCHINTH iHBECTUIII] Ha MaTepPUKY, 301JBIINTH EKCIOPT 1
CKOPOTUTH BUKHUIW TAPHUKOBHX T'a3iB.

Sx Haromomryetsest B bimiii kau3i «JloBroctpokosi nepcrektuBu ekonoMmiku Hopgerii go 2021 poky»
(Meld. St. 14 (2020-2021)), nacenennst Hopserii Oyze cTaBaTH aenaiti CTapiinM y HACTYITHI POKH, a JacTKa
€KOHOMIYHO aKTUBHUX 0Ci0 3MeHtryBaTuMeThes. [lapanensHo 3 mieto nemorpadiuaotro mpodnemoro B Hopserii
MTOCTYIIOBO 3MEHIINTHCS BUAOOYTOK HAPTH Ta ra3y, a BiATaK — JOBrOCTPOKOBI eheKTH Bif HapTOmepepoOHOi
nisutbHOCTI. TakuM unHOM, ypsia HopBerii BBakae 3a moTpiOHE CIPUATH MOSBI HOBUX cep Oi3HECY Ta HOBUX
BUJIB IiSUTBHOCTI y BXKE CTBOPEHUX MiAnpHeMcTBax. Ha myMKy HOpBE3BKOIO ypsimy, IPOMHCIOBHI CEKTOP
MOJK€ 1 TOBUHEH OyTH KIFOYOBOIO PYIIIITHOIO CHIIO0 B mepexoai Hopaserii 10 cycminbcTBa 3 HU3bKUM BMiCTOM
BYTJIEIIIO, 3 BUCOKHUM 3arajlkHUM CTBOPEHHSM BapTOCTi Ta CTIHKUMH JepkaBHUMH (iHaHcami [4, ¢.16].

3anns mporo ypsn Hopserii BU3Ha4YwMB CiM HampsAMKiB, SIKi TTIOBHHHI OyJTU CTaTH MPIOPUTETHUMHU B
«3emneHiii MPOMUCIIOBIH iHiliaTHBI». Lle NaHIIOKKKW CTBOPEHHS YMOB IJIsi PO3BHUTKY BITPOBOI €HEPreTHKH,
aKyMyJISITOPiB, BOJHIO, YJIOBJIIOBaHHS Ta 30epiraHHs BYTJICIIO, NepepoOHOI MPOMHUCIOBOCTI, MOPCHKOI
MTPOMHCIIOBOCTI, JIICOBOT'O I'OCIIOIAPCTBA, JTICOBOT MPOMHUCIIOBOCTI Ta IHIIMX CEKTOPiB OioekoHoMikH. Lli chepu
BBaXKAIOTHCS KIIFOYOBUMH ISl pOOOTH 3 PO3POOKH €HEPreTHYHOI CHCTEMH Ta CYCHIILCTBA 0€3 BUKHU/IB, IO
3a0e3rneuy€e MOKIMBOCTI JIJIsl CTaJIOr0 BUPOOHHIITBA B MalOYyTHBOMY Ta 3 OYiKyBaHHM BHCOKHUM MaiOyTHIM
MOMUTOM Ha PUHKaX.

Birpoenektpocraniii Ta rizpoenekrpoctaniiii Hoperii 3HaX0AATHCS MiJ] MMIBHUAM HATIISIOM YpSiLY.
VY 2021 pomi BUKOpUCTaHHS JPKEpeT BiTHOBIIOBAIILHOI eNleKTpoeHeprii Beepeauni Hopeerii nocsrno 97% Bin
3arajibHOTO eJIEeKTPOCIOKUBaHHA [5]. AMOiIis ypsay mosrae B Tomy, mo6 g0 2040 poky Ha HOPBE3LKOMY
menb()i BUAUTUTH NIEBHI 30HU 3 MOTeHIianoM Jutst BupooruiTsa 10 30 'Bt Mopcekoi BiTpoBoi eHeprii [4, c.5].
[Ipu3HadeHa ypsaoM eKcriepTHA TPyIla 3 eKOJOTiYHOI KOHKYpeHIii me B 2016 pori omy0itikyBana MmupoKui
Ha0ip MOJITUYHUX PEKOMEHIAITiH, BKIIIOUAI0OUH MiTPUMKY po3BUTKY B HopBerii mepepoOHOi TpOMHUCIOBOCTI
3 BHUKOPHCTAaHHSM BiIHOBJIIOBaHO! eNeKTpoeHeprii. TpUCTOpOHHS cHiBOpans MK IPOMHUCIOBICTIO,
npodCcriikaMy Ta BIaZ00 1e Oifble mocwiniaa i aMm0inii, 1 B HAaHOMMKYl POKM BapTO YeKaTH MOCHUIICHHS
BIZIMOBITHUX 3yCHJIb Ta NIPUHHATTS HOBUX 3aKOHIB [5].

BuBuaroun HOpBE3bKHH NOCBiJ, MOTPIOHO 3ayBaKUTH NMPUHLMIIOBO 1HIIMMA, HiXXK B HalIiil xepxasi,
miaxig Ao po30yAoBM iHAyCTpianpHMX mNapkiB. BiH 0Oa3yerbcs, mepmn 3a Bce, Ha MOTpebi 3poOUTH B
1HAyCTpiabHOMY MAPKY 3aMKHEHHI UK BUPOOHUIITBA, a OTXKeE, MiAIPUEMCTBA PO3NOAUISIOTHCA HE Ha Ti, 110
HaJIE)KATh JI0 MEepepoOHOi YW HAyKOBO-TEXHIYHOI raiysi, a Ha Ti, II0 MOXYTh BIUTHCS B IIeW IMKI 1 He
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3a0pyIHIOBAaTH HABKOJIMIIHE CEPEOBUINE, 1 Ti, 10 € HeOaKaHUMHU B IIbOMY KOHKpeTHOMY mapky. Tox He
IUBHO, 1110, HAMpPUKIal, MiANpUEMCTBA HadTomepepoOHOro, (apMaleBTUYHOIO Ta XIMIYHOTO CEKTOPIB
BBaXKAIOTHCS TAKMMH, 1110 HAJIEXKATh 0 OJHIH 1 Tilf camiit ramysi [5].

U.3 cr.1 3akony Ykpainu «lIpo iHmycTpiagbHi MapkW» Hala€ Take BH3HAYCHHS: 1HIYCTpialbHUH
(mpomMucnoBuit) mapk (Hani — IHAYCTpialbHUM NapK) — BU3HAYEHA iHIIAaTOPOM CTBOPEHHSI iHAYCTPIiaJbHOTO
MapKy BiJMOBiAHO 10 MicTOOYJiBHOT JOKYMEHTAIlii 00JaToBaHa BiAMOBITHOO iHQPACTPYKTYPOIO TEPUTODI,
y MeXax SIKOI YYaCHUKH 1HIYCTpialbHOTO MapKy MOXYTh 3[1MCHIOBATH TOCHOAAPCHKY HisUTBHICTE y cdepi
nepepoOHOi MPOMHUCIOBOCTI, MEPEPOOKH MPOMHUCIOBHX Ta/ab0 MOOYTOBUX BiAXOMIB (KpiM 3aXOpOHEHHS
BIIXOZiB), @ TaKOXX HAyKOBO-TEXHIYHY JiSUIbHICTb, HOiSUIBHICTH y cdepi iHpopmamii 1 eneKTpOHHHX
KOMYHIKaIliii Ha yMOBax, BU3Ha4eHHX ITUM 3aKOHOM Ta JOTOBOPOM ITPO 311HCHEHHS TOCTIOAAPCHKOI AIsTBHOCTI
y Mexax igaycTpianpHOro napky [1]. B Hopserii x iHAyCcTpianbHi TapKy PO3TISIAIOTECS caMe SIK KOMIUIEKC
MiANPUEMCTB, IO IOB’S3aHI €JMHUM JIAHLIOKKOM BHUPOOHHIITBA, i TOMY THIIOBa CTPYKTypa HOPBE3BKOTO
IHAyCTpiaTbHOTO MapKy Taka. Po3ramoBaHi Ha TepuUTOpii IHIYCTPIATLHOTO MAPKY CUTBCHKOTOCIIOAAPCHKI
MiIPUEMCTBA, MIAIPUEMCTBA 3 BHUPOIIYBaHHS aKBaKyJIbTyp Ta PHOOIOBHI MIANIPUEMCTBA CITLIHHO
BUPOOIIAIOTH XapUuOBY MPOAYKIIisl. IXHA NpoMyKIis BiApasy * MOTparise Ha HepepoOHi 3aBOIH, a BiXOIH! Bil
nepepoOHUX MiAIPUEMCTB, 30KpeMa, HadTOBOI UM XIMIYHOT Taiy3i, y CBOIO Yepry, CIYyTye PEUOBHHOIO IS
IOOpHB, MO MMOCTAYAIOTHCS CUTHCHKOTOCTIONAPCHKUAM MiAMPUEMCTBAM, a00 K, Y BUTISAI HAUTHINKIB TEIUIa,
o0irpiBae pepmu akBakynbTyp. Bei 3ragani cy0’ eKTr rocriogaproBaHHs i CKIIAAaTUMYTh OAWH 1HTyCTpiabHAN
mapK.

3apa3 iHgycTpianbHi mapku Hopserii BigirparoTe NpOBiTHY pOJib SIK 1HKYOAaTOpH iHHOBALliHHX
TEXHOJIOTIM 1 IUKIIYHOI eKOHOMIKM (€KOHOMIKH 3aMKHYTOTO WHKIy). [lapku monermryroTb KOMMaHisM
BUKOPHUCTAHHS €HEprii Ta pecypciB OJHa OIHOI. Y TOW e Yac iHIyCTpiajibHI MapKH MarOTh CHIJIbHY 0a3y
3HaHb, KA MOXKE MPOKJIACTH HUISAX JUIS PO3pOOKH Ta TECTyBaHHS KIIMAaTHYHHUX pilleHb. bioTexHooriuHi
CTapTaIly po3TalloBaHi HABKOJIO YHIBEPCUTETIB, Hanpukial, B Ocno, Tponxelimi ta Tpomce.

YHIBEpCUTETH 3HAXOATHCS B YOTHPHOX i3 10 OKpyTiB, Ie po3TaiioBaHi eKo-iHAyCTpialibHI TTApKHU Ta
ICHYIOTb YMCJICHHI MiIIPUEMCTBA TIEpepOOHOT MPOMHCIOBOCTI. 30KpeMa, YHIBEpCHTET TEXHOJIOTH 1 HAyKu B
Cepenniit Hopeerii Mae HaliTicHiI 3B’ A3KH 3 XiMIYHEM ceKTOpOM [5].

VYkpaina mMae, mepiu 3a Bce, JOKIaJHO BUBUMTH AocBia HopBerii i3 BUKOpHUCTaHHS Tak 3BaHOI 3€J€HOT
eHeprii. HopBe3pki mianpueMcTBa MpaIlOI0Th BUKIIOYHO HA TiAPOCHEPTeTHIli, B KpaiHi MPaKTUYHO HEMae
€JIEKTPOCTAHIIIH, 110 BUKOPHCTOBYIOTh HaTy, ra3 abo Byruuis, sIKi HOyTh MaiKe BHKIIIOYHO Ha €KCIOpT.
Ocrannim yacoMm B HopBerii 3acTOCOBYETHCS TAKOXK BITPOCHEPIeTHKA.

VYkpaina TakoX MOXKe 3aCTOCOBYBAaTH Ui JpKepena eHeprii. OgHak, OKpiM LbOro, Pi3HI KIIMaTHYHI
MOSICH HAIIO1 KpaiHH 1al0Th 3MOT'Y 3aCTOCOBYBATH i 1HIII BUH BiIHOBIIOBAIbHOI eHeprii. Tak, B XepcoHChKil
obnacTi Ta IIpna3oB’i MOIJIMBO BUKOPHCTOBYBATH COHsSYHI enekTpoctaniii; [Ipua3os’s ta [IpuuopHomop’s
Ma€ 3MOT'Y BHKOPHUCTOBYBAaTH TaKOX EHEPril0 MOPCHKUX INPHILUIMBIB. BpaxoByrounm HasBHICTH B YKpaiHi
aTOMHO1 €HEepreTHKH, KpaiHa Ma€e MOTY)KHUU MOTeHLian Al 301bIIEHHS BiTHOBIIOBAJILHOI €HEPIreTHKU Ta
HaBITh EKCIIOPTY 3eJeHOi eJeKTpoeHeprii 3a KopaoH. DakTudHO, B JIOBOEHHI POKHM Halla KpaiHa BiKe
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EKCIOpTyBajla E€JIEKTPOCHEPrilo, OJHAK POCIHChbKE BTOPTHEHHS Ta PYHHYBaHHA YaCTHHHU EJIEKTPOCTAHIIIH
BHACIiZIok 6oMOapayBanb 3 60ky P® 3mycuno Ykpainy 3akynaru ii. B poku micnsiBoeHHOT BiIOyZOBH ayKe
B)XJIMBHMM, Ha HAITy JIYMKY, Oy i€ TOCTYIOBUH MepeXij Ha eKOJIOTIYHO YMCTI JpKepesia BiJHOBIFOBAHOI CHEPTii,
1 B IIbOMY ceHci ocBiax Hopserii crane y npuroi.

Crnin 3ayBaXuTH, IO COOIBapTICTh TaKOi ENEKTPOCHEprii Xoua ¥ MOCTYMAEeThCs cOoOiBapTOCTI
eJIEKTPOCHEPTii BiJi HEEBPOIIEHCHKIX KOHKYPEHTIB (30KpeMa, Kutaro), ane Ha eBpoIeiicbkoMy piBHI € qyxe
KOHKYPEHTOCIIPOMOXKHOI0, TOOTO TaKo0, IO BBaXKaeThcs Ayxke AemeBoro [5]. Toxx B YkpaiHu € Linkom
peabHa MOXJIMBICTH 3aKpiUTUCS Ha €BPONMEHCHKOMY pPHHKY B SKOCTI TMOCTadyalbHUKA JAEUIeBOl
€JIEKTPOCHEPTii 3 BiIHOBIIOBAHUX JDKEPET, IO CIPUATHME IPUILTUBY iHBECTHUIIIH Y BITUM3HSHY €KOHOMIKY.

Takoxx cmig yBaXHO TPUAMBHUTHCA A0 3aKOHOAaBcTBa HopBserii, fke CIIOHyKae KOMIIaHii, IO
MPAMIOI0Th B €KO-1HAYCTPialbHUX TMapKaX, BIAUIYKYBaTH 3acoOM 33/ CHIBIpalli B YacTHWHI MOCTAYaHHS
BIIACHUX BIJXO/iB BHUPOOHHUIITBA B SIKOCTI CHPOBHHH 3aiI1 CTBOPEHHS €KOHOMIKM 3aMKHYTOr'O HHUKIYy. B
KIHIIEBOMY ITiICYMKY TaKe NUKJIiYHe BUPOOHHUIITBO X04a i MOTpedye BUKOPUCTAHHS ITEPEIOBUX TEXHOJOTIH,
3pENITOI0 He JINIIE CTBOPIOE Oe3MedHe JOBKLIS, ae i poOUTh MPOAYKIIFO OUTBII IEMIEBOIO 1 HA/la€ 3HAYHY
€KOHOMII0, OCKIJIEKH HE TIOTPiOHO CIUTaYyBaTH 3a YTUITI3AIlIO BiAXOIIB.

Crig TakoK 3ayBa)XUTH, IO came 3aB/SKH JIEIIeBii enekrpoeneprii Hopgeris, mounnatouwn i3 2000 p.,
cTalla OJHI€I0 3 HAMOLTBINX BUPOOHUKIB aTIOMIHIIO, TPAKTHYHO HE MAIOYH B HASBHOCTI BIACHHUX POJIOBHII]
OokchTiB. YKpaiHa Mae JOKJIAJHO BHBUUTH € JOCBi i, MOXXIUBO, TEPETJSHYTH BJIACHY CTpPAaTErito
BUPOOHUIITBA, 3a0e3MeUMBIIUA ceOe SK JCIICBOI EJIICKTPOCHEPTIE0 3 BIJIHOBIIOBAHMX JDKEpeN, Tak i
KOHTpaKTaMH Ha BUPOOHUITBO MPOAYKIIii, IKy BUKOPUCTOBYIOTH il 4aC CTBOPECHHSI BUCOKOTEXHOJIOTTUHHX
TOBAapIB.

VY 3B’sI3Ky i3 UM PO3YMHHM TakKoX OyJe MPHUIMBHTUCS O HOPBE3BKOI'O JOCBINY MPOCYBaHHS B
THIyCTpialIbHUX MapKax BIACHUX KOMIIAHIH, K CIeiali3yroThCsl HAa BUCOKHMX TeXHOJIOTisX. Taki kommnaHii B
HaIild JepkaBi iCHYIOTh, 1 YKpaiHi BapToO MiATPUMYBaTH, B IMEPIIy Yepry, came ix, HaJalo4d MiJIbIH
BITYM3HSHUM CTapTarnam i MpoCcyBarovy BITYU3HSHI MEPEOBI TEXHOJIOTII.

BucHoBku. HopBe3bkiil 10CBiI MOXKe CTaTH Jy»e KOPUCHHMM JUIs HaIoi jepxapu. Kiactepu3saitis
MIPOMUCIIOBOCTI B 11il Kpaini pocsria 100%, a oTke, MPAaKTUYHO YCs MIPOMHUCIIOBICTh pO3TAlllOBaHa caMe B
IHAyCTpiaNbHUX MapKax Ta iHAycTpiaNbHUX 30HaX. He Hajaroun iHO3eMHMM BUPOOHMIITBAM YKOIAHHX ITLJIBT,
Hopgerisi, TuM He MeHNI, OTpUMye Iyke 0Oararo iHO3eMHHX IHBECTHUIIIH 3aBISKH CBOIM EKOJOTiYHUM
nporpamMaM Ta HaJaHHIO JICIHIEBOI €JIEKTPOSHeprii 3 BiJAHOBIIOBaHUX Jukepen. Came Lei TOCBIX € jyxe
BKIMBUM JUTA BITYM3HSHHUX 1HAYCTpIaTbHHUX TApKiB, 00 CTHUMYIIOE caMe BITYM3HSAHOTO BHUPOOHWKA SK B
CHEPreTUYHOMY CEKTOpi, TaK 1 B CEKTOpi BHCOKHMX TEXHOJOTiH, BOAHOYAac 3a0e3ledyloud IOCTiliHe
HaJXO/KEHHS IHO3EMHUX IHBECTHIII B EKOHOMIKY JeP>KaBH.

JocBix cTBOpeHHsI B €KO-IHAYyCTpianbHUX mapkax Hopserii eKOHOMIKM 3aMKHEHOTO LUKy TaKOX
3aCIIyrOBYE AYK€ MPUCKIIUIMBOI YBarW Ta BHECEHHS y HACTYNHOMY BiJIOBIJHHMX 3MiH /0 YKpPaiHCBHKOTO
3aKOHOJABCTBA I0J0 1HIyCTpiaJbHUX MapKiB. 30KpeMa, y BU3HAUEHHs IHAYCTpiaJIbHUX MapKiB BApTO BHECTH
3ayBaXCHHS I0J0 HEOOXITHOCTI CTBOPEHHS Ha BIAMOBIAHIA JUISHIN 3€MJ, J€ pO3TallOBaHHM
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IHAYCTpianbHUIA TApK, JTAHIIOKKIB €KOHOMIKM 3aMKHEHOTO IMKITy. TakoXX MaeMO CTBOPHUTH ITiI3aKOHHUH
HOPMAaTUBHO-TIPABOBHUI aKT, 1110 PETYJIIOBaB OU €KOJIOTIYHI MOKAa3HUKH iHYCTPIaIbHOTO MapKy, THM CaMUM
CTUMYJIFOIOYHM BIAMOBIZAHI CTapTanmd Ta MiANPUEMCTBA, SKI HAMaraTHMYyThCs KOOIICPYBATHCS Ta
BUKOPHUCTOBYBATH BiJIXOJH OJTHOTO BUPOOHUIITBA B IKOCTI CHPOBHHU ISl 1HIIIOTO.

I[lepcneKTHBH MNOAANBIIMX JOCHIIKeHb. [lofanmbin JOCHIDKEHHS BapTO 30CEPEIUTH Ha
MOJKJIUBOCTI CTBOPEHHsSI B YKpaiHi YMOB JUIsi €KOJIOTiYHOTO BHUPOOHUIITBA, CTHMYJIIOBaHHI BITUHU3HSHUX
CTapTamiB Ta 3aKOHOJABYOr0 3a0€3MECUYCHHS CTBOPCHHS B IHIYCTPiaJIbHUX MapKax €KOHOMIKH 3aMKHEHOTO
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doyenm Kaghedpu YusiibHO20 Ma KPUMIHATILHO20 NPABa
OpUOUYHO20 hakyibmemy

Iuemumymy ynpaeninns, mexuonoeii i npasa

Hepoicasrozo ynigepcumemy inghpacmpykmypu ma mexuonoeit,
M. Kuis, Ykpaina

ENNOXAJIBHI BUKJIMKH Y YACHU CTAHOBJIEHHS TA PO3BUTKY HUBIJIBHOI'O
3AKOHOJIABCTBA YKPATHU (ICTOPUKO-IIPABOBUM HAPHC)

Anomauia. Hopmu yuginornoeo npasa 6 Ykpaini, 0cobnuso sk 6 neputi nepioou ii deparcasHocmi, max
i 0ogauti wac y nooarbuwomy, He Oyau, fAK i )y IHWUX HAPOOI8 MO20 4aAcCy NOEOHAHI 8 OKpeMi 4aCmUHU
3AKOHOOABUUX NAM SMOK, a OYIU PONOPOULEHT 3 THULUMU HOPMAMU 0EPAHCABHO20 AOMIHICMPAMUBHO20 NPABA,
a MAaKodic NPUPOOHO20 1 KAHOHTUHO20 Npasa. TIpuuunoio danoeo a6uwa CMaio nepemiuyeHHss HOpM, a 3apazom
i yHKYIT Opearie NYONIUHO-0ePAHCABHO20 XAPaAKmepy 00 OP2aHis 3 NPUSAMHO-20CHOOAPCOKUMU (DYHKYISMU.
Tomy nopmu yusinvroeo npasa, ocobauso 6 yacu CepeOHbogiuus, 3yCMPIUaAIUCy 8 HOPMAMUBHO-NPABOGUX
AKMax opeamie 0epicasHol 61a0u, K 30Kkpema, 8 OOKYMEHMAaX 3068HIUHbOI NOIIMUKU (RPUKIAOOM € 00208Ip 3
epexamu), max i 6 OOKyMeHmax 6Hympiunvoi norimuku. [lpuxnadom € xkusdci cmamymu, OOKyMenmu
YEPKOBHO20 NOXOO0NCEHHS, a MaKodic yepkogui cmamymu. Ocobaugo ciio oKpeciumu NpucymHicms HOpM
YUBIIbHO20 Npasa 6 nepuiil nam 'smyi seuuaesoeo npasa Kuiscvrkoi Pycu — « Pycoka Ilpagoay.

Heobxiono 36epuymu ysaecy ma me, wo po3eumox npasa 8i00yeacmvcs NapaieivbHo 3 PO36UMKOM
Oeporcasu, 30TUCHIOEMbCS NPOYeC 0epIHcA8OMBOPEHHs, | 8CI CYCNIIbHI AGUWA BNIUBAIOMb HA (DOPMYBAHHS
npagosoi cucmemu, a 8 C8010 Yepey HA CYCHINbHI HOPMU, 30KpeMa Npagosi, BNIUBAI0Mb HA NOBEOIHKY 0CiO Y
cycninoemsi. Cnio 3a3Hawumu, wo maxuii npoyec € iCmopUYHUM Ma 3aKOHOMIpHUM. Badicnueum € me, ujo
0e3nocepeoHim YUHHUKOM (DOPMYBAHHS YUBLILHO20 NPAsa € yHOAMeHMANbHI 3acaou Pumcvko2o yueinbHo2o
npasa. Hegio emuum acnekmom wo0o CmamogieHHs 3acad YUBLIbHO2O npasa 6 YKpaini cmana nosga
3A2a1bHO-MEOPEeMUYHUX NoN0NHCeHb KHsdicoi 000U, NoabCbKO-TUMOBCHKO20 KHA3IBCMEA, 2eMbMAHCHKOL
Odeparcasu, uacie namysanus Pociticokol imnepii, pozsumky yugiricmuynoi Hayku 6 Padsncokuil nepiod. Kpim
mo2o, Ha Hawi NO2JA0, He 8apmo 0OMUHAMU Y8A20k0 3aKOPOOHHUU, 30KpeMd, EBPONEUCHLKUL, 00CBI0 PO3BUMKY
YUBIILHO20 3aKOHOOABCMBA, HA AKULL Y OAHULL MOMEHM 4aC) C8020 PO3GUMK)Y OPIEHMOBAHA HAYKA YUBLIbHO2O
npasa 6 YkpaiHi.

He moorcna obitimu ysazoio po36umox yugilicmuiHoi HayKu Ha CYyYacHOMY emani 0epiHcasomeopeHHs.
Bixosoio nooieto oanoco emany cmano nputinamms y 2003 poyi Iusinenoco Koodexcy Yxpainu, wo
O3HAMEHYBANI0 HAYKOBULl CMPUOOK y pO38UMKY yugsinbHozo npasa. Ocobiusum € me, wo Ha 3acadax
meopemuyHUx i NPAKMUYHUX 00TPYHMY8AHb 8i00YIACA NepeopieHmayis noeiaoie I0OMUX GUEHUX-YUBITICMIE

Ha 00c8i0 po3sumky €gponeticbkoi modeni yugiticmuunoi nayxy. Cnio 3asHasumu, wo 8a2oMuti 8HECOK 8
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docniodicennsi 0anoi npobremamuxu enecau maxi eueri, sik H.€. Kysneyosa, O.B. /[{3epa, M.B. Matioannux,
B.A . bornoap, €.0.Xapumonos, H.O.Caniaxmemosa, 1.B.Cnacioo-Dameeea ma inuii.

Kpim ocobausocmeii wo0o €8ponelicbkoco HANPAMKY pPO3GUMKY YUBIILHO2O NpAsd, 00YMOBUBCS
MAaKuii acnekm, wo 8UHAYAE Micye YUBLIbHO20 NPAsa AK HAVKU NPUSAMHO20 NPAsd, Memolo SIKO20 € 3aXUCm
came npusamHux inmepecis. ¥ gionocunax, axki 0nocepeoxo8yioms npugamue npago, 0epiucasa ma ii opeanu,
5K enaoa, ywacmi He b6epymo. Hesunaokoso y u.2 cm.1 I[K Vkpainu eusnaueno, w000 MaiHo8ux 6iOHOCUH,
3ACHOBAHUX HA AOMIHICMPAMUBHOMY abO THWIOMY 61AOHOMY NIONOPAOKY8AHHI OOHIEL CMOPOHU Opyeili
CMOPOHI, d MAKONC 00 ROOAMKOBUX, OI00NHCEMHUX GIOHOCUH, YUBLIbHE 3AKOHOOABCBO He 3ACMOCO8YEMbCS,
AKWO iHUWe He 6CMAHOBIEHO 3aKOHOM. Llusinvhe npago, Ax npusamue Npaso cnpasediuo € 6azo8um y
CYCRIIbCMBI ma NPoGiOHUM Y cucmemi npasa.

Ynpooosoic pisnux enox pozsumky cycnitbcmea 0y10 00YMOB1EHO KilbKa mMeopili CMAHOBIeHHs
YUBIILHO20 Npasa ma 1o20 6NIUE HA CYCNIIbHI 83AEMOBIOHOCUHU. 30Kpema, puMcvbKull ropucm Yivnian,
docridacyrouu meopito inmepecy, 8UHAYas, wo NyoiiyHe NPaso € me, sike CMOCYEMbCA CMAMYCy 0epicasu, a
npugamHe — AKe Mae 8IOHOUEHH Wooo iHmepecy okpemux oci6. Himeyvkuil topucm A.ToH, obymosnonouu
meopito  Memody Npaso8ozo peynro8aHHs, NIOKpecnsas, wo nyoniuHe npaso € cgepor enaou i
nionopsOKy8aHHs, a Npusamue npago — c8oboou i npusammuoi iHiyiamueu. Ilpogecop /l.B.Kasenin,
BU3HAYAIOYUU MEOPII0 NpedMenty NPaso8o2o pe2yn8ants, Ha20I0ULY8aAs8, WO NPeOMenomM YUBLIbHO20 Npasa €
BUKTIIOYHO MAUHOBI BIOHOCUHU, A npedMemom nyoaiuHo2o — inwi gionocunu. Cnio 3a3Hayumu, wo 3 OaHUM
ACNEeKmMoM He MOJICHA NO200ACYBAMUCS 8 NOGHILL MIDI, MAK SIK 0COOUCMI HEMAUHOBI BIOHOCUHU MA 0CObUCmi
HeMAaliHo6l 8IOHOCUHU, SKI N08 A3aHI 3 MAUHOBUMU, 8IOHECEHO 00 NPeOMem)y NPUSAMHO20 NPAsd.

IIpoyec docniddicenns, po3gumKy ma CMAHOBLEHHS YUBLIICMUKYU He 00Iluo8 y68a2010 Nossu meopii
cyb ‘ekmis, 8i0n06i0H0 00 sxoi opucm I1. Byapon, eusnauarouu cyd’ ekmusHuil CKaao npasoeioHOCUH 3a3HAYUG,
wWo nyoniuHe nPaso pe2ynioe BIOHOCUHU 0COOU 3 0epPIHCABOTO, NPUBAMHE NPABO — BIOHOCUHU 0CIO Midc c000TO.
Taxuii nioxio, 3 0210y HA CYMACHUU RIOXI0 Y CMAHOGACHHI YUBLIICMUYHOI HAYKU, € HEOOCKOHAMUM ma
00HOOOKUM, WO NIOKPeCoE Mpusaruii i CKAAOHUL Npoyec PO36UMKY YUBLIbHO20 Npasd GION0BIOHO 00
PO3BUMKY CYCHITbHUX NPA80GIOHOCUH. ToMy HaA Cb0200HI HAYKOIO YUBLILHO20 NPABA UIMKO BUSHAYEHO
NPABoOSULL CMAMYC KONCHO20 CYO €Kma NPagoGiOHOCUH.

Knwuogi cnosa: yusinbhe npaso, yuginbHuii Kooexc Ykpainu, yuginoHi npasogionoCunu, npugamue
ma nyoniuHe npaso.

Annotation. Norms of civil law in Ukraine, especially both in the first periods of its statehood and for
a long time afterwards, were not, as in other nations of that time, combined into separate parts of legislative
monuments, but were scattered with other norms of state administrative law, as well as natural and canon law.
The reason for this phenomenon was the transfer of norms, and now also the functions of bodies of a public-
state nature to bodies with private-economic functions. Therefore, norms of civil law, especially during the
Middle Ages, were found in normative legal acts of state authorities, both in particular in foreign policy

documents (an example is the treaty with the Greeks) and in domestic policy documents. Examples are princely
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statutes, documents of church origin, as well as church statutes. The presence of civil law norms in the first
monument of customary law of Kyivan Rus - "Ruska Pravda" - should be especially noted.

It is necessary to pay attention to the fact that the development of law occurs in parallel with the
development of the state, the process of state formation is carried out, and all social phenomena affect the
formation of the legal system, and in turn, social norms, in particular legal ones, affect the behavior of
individuals in society. It should be noted that such a process is historical and natural. It is important that the
fundamental principles of Roman civil law are a direct factor in the formation of civil law. An integral aspect
of the formation of the foundations of civil law in Ukraine was the appearance of the general theoretical
provisions of the Princely Age, the Polish-Lithuanian Principality, the Hetman State, the times of the rule of
the Russian Empire, and the development of civil science in the Soviet period. In addition, in our opinion, we
should not ignore the foreign, in particular, European, experience in the development of civil legislation, on
which the science of civil law in Ukraine is oriented at the moment of its development.

One cannot ignore the development of civil science at the current stage of state formation. The
milestone event of this stage was the adoption of the Civil Code of Ukraine in 2003, which marked a scientific
leap in the development of civil law. What is special is that, on the basis of theoretical and practical
justifications, there was a reorientation of the views of well-known civilian scientists on the experience of the
development of the European model of civilian science. It should be noted that such scientists as N.E.
Kuznetsova, O.V. Dzera, M.V. Maidannyk, V. Ya. Bondar, E. O. Kharitonov, N. O. Saniahmetova, I. V.
Spasibo-Fateeva and others.

In addition to the peculiarities of the European direction of the development of civil law, such an
aspect has been determined that determines the place of civil law as a science of private law, the purpose of
which is the protection of private interests. In relations mediated by private law, the state and its bodies, as
authorities, do not participate. It is no coincidence that Part 2 of Article 1 of the Civil Code of Ukraine
stipulates that civil legislation does not apply to property relations based on administrative or other authority
subordination of one party to another, as well as to tax and budgetary relations, unless otherwise established
by law. Civil law, as private law, is rightly basic in society and leading in the legal system.

During different eras of the development of society, several theories of the formation of civil law and
its influence on social relations were determined. In particular, the Roman jurist Ulpian, researching the
theory of interest, determined that public law is that which concerns the status of the state, and private law is
that which relates to the interest of individuals. The German lawyer A.Ton, establishing the theory of the
method of legal regulation, emphasized that public law is the sphere of authority and subordination, and
private law is the sphere of freedom and private initiative. Professor D.V. Kavelin, defining the theory of the
subject of legal regulation, emphasized that the subject of civil law is exclusively property relations, and the
subject of public law is other relations. It should be noted that one cannot fully agree with this aspect, since
personal non-property relations and personal non-property relations that are related to property are classified

as a subject of private law.
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The process of research, development and formation of civil studies did not ignore the emergence of
the theory of subjects, according to which the lawyer P. Voiron, defining the subjective composition of legal
relations, noted that public law regulates the relations of a person with the state, private law - the relations of
persons with each other. Such an approach, given the modern approach in the formation of civil science, is
imperfect and one-sided, which emphasizes the long and complex process of civil law development in
accordance with the development of social legal relations. Therefore, today the science of civil law clearly
defines the legal status of each subject of legal relations.

Keywords: civil law, civil code of Ukraing, civil legal relations, private and public law.

IocTranoBka npodaemn: JlociiHkeHHS acleKTiB icTOpil pO3BUTKY Ta CTAHOBICHHS LUBUIICTHYHOT
HayKH Ta 3aKOHOJIABCTBA B YKpaiHi HaOYyJIO aKTYaJIbHOCTi y 3B’SI3KYy 3 OKPECJICHHSM HOBUX HANpSMKIB Ta
MiIXO/TIB Y PO3BUTKY IMBIIFHOTO IIPAB 3 OTJIAAY Ha IOCBiA MUHYIHX enox. Bee e 00yMOBMIIO 3aCTOCYBaHHS
(hyHIaMeHTaTFHOTO OOTPYHTYBaHHS paHillle yMOBHO BU3HAYEHOT Mepiou3allii pO3BUTKY IIUBIIHHOTO TIpaBa B
VYkpaini.

Merta gocaimkeHHs: 3TIHCHIOIOYHM JOCHTIMHKEHHS NaHOI MpoOJeMaTHKH CTaBUMO COOi 3a MeTy,
3aCTOCOBYIOYH MOPIBHSIILHHUI METOJ POBECTH JIAKOHIYHHUI aHANI3 PO3BUTKY Ta CTAHOBIICHHS UBUTICTHYHOL
HayK{ B YKpaiHi ypoJOBX BCiX €MOX NeP>KaBOTBOPEHHS.

Towmy, mepir 3a Bce, HEOOXITHO OKPECTUTH MIEPiOAM3AIII0 PO3BUTKY IUBUTFHOTO MpaBa B YKpaiHi, 10
SIKOT HAJIEXKATh!

[ mepion - Kuska mo6a,

II mepiox — JIuToBchKO-pyChKa 100a,

I nepiox - no6a ['eTbMaHCHKOI epPIKaBH,

IV nepion - PansuHcbka n06a B ictopii Ykpainu,

VY nmepioa — HMBiTICTUYHA HAyKa B HOBITHIH iCTOPIi HE3aleKHOT JiepiKaBy.

VI nepion— Hayka [IMBUILHOTO MPaBa Ta [UBUIbHE 3aKOHOIABCTBO 3 IPUHUHATTAM [[MBITBHOTO KOJIEKCY
VYkpainu B 2003potiii Ta 3BU4aiHAX 3aKOHIB.

Hana mnepiogusaiis B TOBHIA Mipi OOyMOBIEHa PO3BUTKOM 3aKOHOTBOPEHHsI Ta TapMOHi3aii
CYCHIJILCTBA 3 HOPMaMH IIUBIIBHOTO TPaBa.

Buxnan ocHoBHoro marepiaay. Knsxa no6a. Ha repuropii Ykpainu B XI-XII cT. icHyBana Knsoka
JepKaBa, XapaKTepHUMHU O3HAKaMH SKO1 OyJIM CTaHOBI CYCIIJILCTBA Ta HASIBHICTh KHA31BCHBKUX MiXKyCOOHIIb.
Hopmu mpaBa, mo perymoBaiu BiTHOCHHU B CYCIIUIBCTBI, He OynM KoOAM(iKOBaHI B OKpeMi YaCTHHU
3aKOHOJABUMX IIaM’STOK, 1 B CBOIO 4epry OyJiM PO3MOPOLICHI pa3oM 3 iHIIMMH HOPMaMH AEP’KaBHOTIO,
aIMIHICTPaTHBHOTO 1 HaBITh KAaHOHIYHOrO mpasa. [IpuunHOIO 1IBOr0 Oys0 nepeMimeHHs QYHKLIH opraHiB
myOJIIYHO-epKaBHOTO XapakTepy 3 MPHUBAaTHO-TOCNIOAapCHKUMH. HopMu IMBIIBHOTO TpaBa B AaHWU Hepion
3yCTpivanrch B JOKYMEHTaX 30BHIIIHBOI Ta BHYTPILIHBOI MOJIITUKH, B aKTax rOCHOJAPIOBAHHSA, KHSDKUX Ta
LEPKOBHUX CTAaTyTax, a TAKOXX B 3BUYAEBHX HOpMax «Pycbkoi mpaBan».

OCHOBHOIO PUCOI0 HOPM ]_[I/IBiJ'H:HOFO IpaBa JaHOI'O HGpiO,Z[y 6yJ'I0 OKPpECJICHHA IpaBa BJ'IaCHOCTi, SIKE

PO3MOBCIOIKYBAJIOCh Ha PyXoMi pedi Ha mijacTaBi (akty. Ha Toi wyac Oe3 HasBHOCTI ()aKTUUYHOTO 3B’S3KY
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0CcO0M 3 PIUYI0 3HHMKAJa MOXJIHMBICTH OOYMOBIIIOBATHM HAsSBHICTh BIQJM HAJ| Piuvi0, TaK SK HE iCHYyBajo
a0CTPaKTHOTO TIOHATTS NpaBa, 1 «Pychka npaBaay MICTHIIA JIUIIE NIEAKI BKa3iBKM Ha KHSKY BIIaCHICTB. ToMy
MIOHSITTSL BJIACHOCTI 3aIlpOBaPKYBAJIOCh y CBIJIOMICTh HaceleHHs 3a 4daciB KwuiBchkoi Pycum mocrymoro.
Cy0’exTamu mpaBa BJIACHOCTI OyJu iHIUBIIHM, TOOTO (Di3UUHI OCOOM, EMICKOIH, MOHACTHUPI, TPOMAJIH, SKHX
MO€EIHYBajIa HASIBHICTh 1HJMBIIyaJIbHOTO Ta TPOMAJICHKOTO MpaBa BJIACHOCTI, IIPH YOMY BiJIOYBaJIOCH II¢ B
3aJIeKHOCTI Bif ocoOnuBocTeil deomanbHOro ycrporo. Jlo pyxoMux pedel mpasa BIACHOCTI BiJHOCHIIKCE:
30posi, Xyn00a, MPOIYKTH MPOMHUCITIB (MEI, IIKipa, BIiCK, XyTpo) — Iie¢ 00’ €KTH MpUBATHOI BiacHOCTI. Cin
3a3HAYUTH, 10 XOJIOMH, YeIISIh BBAXKAINCH 32 MAHHO BIACHUKA.

KpiM BuIIe3a3HAYCHOTO, IIIE OJHIE OcoOyuBicTIO mepiony Kuspkoi noOu Oyno 3amodaTkyBaHHS

mpaBa 30008’ s3aHHA. BiAmoBigqHO 10 Noj0xkeHb «PychKoi paBam» IUBLIBHI 30008’ 13aHHS BUHUKAIOTH JIUIIIE

MK ocobamu, HE OOMEXCHHMH B MPaBO- 1 MI€3MaTHOCTI BHACTIAOK JOTOBOPIB, BHACIHIIOK HEIO3BUILHOI
YIUHHOCTI 200 MPaBOIIOPYIIIEHB, TOB’ A3aHMX 13 MaTepiaIbHOIO MIKO1010. Cepert TOTOBOPIB MPUALISETCS yBara
KYTIBJIi-IIPOJaXy, MMO3UII, HalMy, TTOKIaTy. ToMy, € HEOOXiqHICTD PO3TIISTHYTH iX OCHOBHI OCOOJIMBOCTI.

Horogip kxymiBmi-ipogaxy. JIoroBip ykiamaBcs 3a CIOBECHOIO 3rofor0. O0’€KTOM AOTOBOPY MOTIH

OyTH JuIIe pyxomi i Hepyxomi pedi. 3niCHEHHs JOTOBOPY BiOyBalioch 3a yMOBH (i3HMYHOI Iiepeadi pedi Ta
CHUMBOJIIYHO. BiTKpiTHM 3a5MIIanocst TUTaHHS 3eMITi: UM y BUTIAJKY IIpaBa BUKYIIA 3eMJIl BOHA MEpEXOauia
JI0 TIOKYTILISL y TIOBHOMY 00’ €Mi 1 Ha3aBK/IH, UM MPOJaBellh 30epiraB 3a cOO0I0 MPaBO BUKYITY.

Horogip mo3uku. O6’€KTOM JOTOBOPY MO3UKH 32 «PyChKOIO MpaBIor0» OyiH HE TIBKU TPOIII, ane i

301¥0KsI, XyZ00a, BiCK, M/, XyTpO Ta iHIe. 3AiiiCHeHHs JOroBOpY MO3UKU BinOyBanoch 0e3 BiJICOTKIB Ta 3
BijicoTkamu. BcTaHORBMIOBasIach TIeBHA BEJIMYWHA BiJICOTKIB Ta MpaBWia iX 3aCTOCYBaHHS, 1 3a MOPYIICHHS
SIKUX KPEJAUTOPAM 3arpoKyBajia BTpaTa MO3WYeHOI CyMHU.

Jlorogip HaliMy. BiamoBigHo 10 nosoxeHb «Pycbkoi mpaBau», yyacCHUKaMH J0TOBOPY OyJiM THBYHHU
Ta KJIIOYHHUKH, TOOTO MpocTi (i3uyHi 0coOH, siki 3000B’SI3yBANNCH CIYKHUTH 0cOo0MCTO. B maHoMy BHmaaky
MOBa e mpo JI0roBip ocobucrtoro Haiimy, “location-conclutio operarum”, sxuii BiAMOBIZHO 10 HOPM
«PycpKol npaBau» NPUBOAMB JI0 paOCTBa, X04a B acleKTaxX JOrOBOPY Malia MICIle ClielliaibHa BKa3iBKa Ha
BUKIJIFOUCHHS pa0CTBa B KOXKHOMY KOHKPETHOMY BHUIIAJIKy. B gaHuii nepiox TOropip HaliMy MaB Miclie 1100
BUKOHAHHS TIEBHOI IPalli, @ TAKOX 1 SIK JOTrOBIp HaliMy MaliHa. O0’€KTOM JOroBOpY HalMy OYJIH sIK pyXxome

MaiHoO, TaK i MijasHKY 3emiti. JloroBip Bu3HauaBcs 9-piuHuM Ta 12-piyHUM TEPMiIHOM.

Horogip noknaxi. JlaHuii 1OTOBip MaB JOCUTH 3HAYHY PO3IOBCIO/HKEHICTH Ta OYB JJOCUTH BIZIOMUM 3
oMLY Ha Te, MO 00 €KTOM JOTrOBOpY Oynu pyxomi peui 3HauHOi BapTOCTi. 3a JOrOBOPOM MOKJIaXi —
depositum — npu #ioro ykiasaHHi He BUMAra€ThCst CBiJIKiB.

He moxHa 00MuHYTH yBaroo 3arnodatkyBaHHs B KuiBchekiit Pycu y mepios po3BUTKY Ta CTaHOBJICHHS

nuBinbHOTO npaBa KHshkoi 100U Takuii iIHCTUTYT, SIK POJIMHHE ITPaBo a0o nurrodHe npaso. [Ipenmerom B qaHnx

MpaBoBiHOCKHHAX OyB iHAMBIAyanbHUM MUTH00. ToMy nopiBHIOIOYH HOro POpMHU y TOXPUCTUSHCBKY €TIOXY Ta
B nepion KuiBcekoi Pycwu, ciij 3a3HauuTH, 0 10 MOSIBU XPUCTHUSHCTBA TPAAULIHHO LUTIO0 MPOSBISIBCA Y
(hopMi BUKpaJieHHS, KYIiBIi Ta MPUBEACHHS JKIHKH, sKa Mayia 3a co0Or0 Imocar, a HapeueHWid MaB 3a Hel
samiaTuTd. 3a 4aciB KuiBcbkoi Pycu y mosnoxkeHHsx «Pycbkoi mpaBam» 3a3Hadyanoch, PO BiIbHE
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BOJICBUSBIICHHSI CTOPiH, IPH IIbOMY BiK HApEUCHHX SIK yMOBa, Majla HeicTOTHe 3HaueHHs. Ha Toii uac mroOHo-
POIOVHHI BiIHOCHHHM Oa3yBasuCsl Ha BI3aHTIMCBKHUX JKepenax, sKi MO-pi3HOMY BH3HA4Yalld MeEXY BiKY
Hape4YeHuX, MPH LbOMY JKUTTEBA MPAKTHKa B YKpaiHi JOBOAMIIA, IO JaHi aCeKTH HE 3aBXIW 30iramucs 3
Bi3aHTICHKUMHU JKepenaMu. binbpline Toro, MakcMMmajibHa BiKOBAa MEXKa HE BCTaHOBIIOBAJIACH, TAaKOXK HE
MiAasraB mepeBipui craH 3740poB’st ocid, aki Berymanu a0 uniroly. Lnro® mpu mpoMmy posrisaaBcs sK
3BUYaiiHU 10TOBIp. B CBOIO Uepry, nepkBa BU3Havyana Moo sk TaiHcTBO. Biu3Havyanace HU3Ka NPpUYXH IOA0
po3ipBaHHs NUTIO0Y, 30KpeMa 3apa3Ha XBOp00a, OE3ILTiAHICTh, BIACYTHICTH OJHOTO i3 WICHIB MOAPYHOKS,
MOCTPUT B YEHIi, POJWHHA HE3Tr0Ja, MOAPYXKHSA HeBipHiCTb. OQOpMIICHHS PO3NyuYeHHA 3IiHCHIOBAJIOCH
JepKaBHUM a00 JITyXOBHUM cylnoM abo uepe3 MpoLeaypy - Tak 3BaHy «BiAMYCKHY YOJIOBiKa». 3arajom,
«Pycpka mpaBa» He MICTHIIA CTICHIATbHAX HOPM, SIKi O PEeTyIIIOBaIN POAWHHI TPAaBOBIAHOCHHH.

OTXe, TOCTiKYI0YH CTAaHOBIIEHHS [TUBIIHLHOTO MpaBa B repio Kaspkoi 1oou, citif 3a3Ha4uTH, 10 BiH
BH3HAYABCS OCOOJIMBOCTSIMH, SIKi XOY 1 TPYHTYBaIHCh Ha BI3aHTIHCHKHX JDKepesax, aje Malil CBOEPiIHi
TpamuIlii Ta 3BMYAl, BIACTHBI HE JIUIIE TaHOMY TIepiory, ae i caMoMy YKpPaiHCEKOMY CYCITiTBCTBY.

JInToBchbKO-pychbKa 100a. OCOOMMBICTIO JAHOTO TEpioxy PO3BUTKY Ta CTAaHOBJICHHS ITUBIIHBHOTO
mpaBa B YKpaiHi, Ha BiAMIHY Bifl IONIEPETHHOTO, € BBEACHHSA B IIMBITFHUI OOIr aCIEKTiB PEYOBOTO IMPaBa,
TMIOJIO’KEHb 3000B’A3IBHOTO XapaKTepy Ta MPOJOBKEHHS PO3BHTKY POIMHHOTO IpaBa. Bece e 00yMoBiIeHO
BIUTUBOM JIMTOBCHKOTO CTAaTyTy Ta MpaBoBUX HOpM [losbmi.

Peuose mpaBo. IlomokeHHsT maM’STOK 3aKOHOAABCTBA JINTOBCHKO-PYCHKOI T0OW OiNbIn WiTKimie Ta
JETAIBHIIIE OKPECITIOITH 00’ €M TIOBHOBa)KEHB CY0’ €KTa IPABOBIIHOCHH, 110 00YMOBJIIOIOTH O1JIbIIE CBOOOIU
B IIUBIJILHOMY 00iry. SIcHille BU3HAYar0Th OOMEKEHHS MpaBo- i 1i€3AaTHOCTI (Pi3MYHUX 0Ci0 B pi3HUX cTaHax
cycrinbctBa. B JIuToBchkoMy CTaTyTi BU3HAUEHO MOHSATTS «TPEThOi OCOOM» B LIUBLIBHOMY 00iry. Bimbmr
JeTabHO CTaja MPUIUIATUCH YBara B IaHU 1epios; 00’ €KTY MPaBOBIIHOCHH, OCOOJIMBO 1[0 CTOCYETHCS 3€MIIL.

Hns Bu3HayeHHs mpaBa BiacHOCTI y JlutoBchkomy CrTaTyTi BXHBaBCS CIHEIiILHUA TEpMiH
«BIIACHICTBY, SIKUM TiIKPECITIOBaJIach a0COJIIOTHA BiIajia Cy0’ €KTa 111010 NIeBHOI peui. Haiibinbie npas 1momao
CBOE€1 BJIACHOCTI MaJIM JIep)KaBa i MarHaTH. BOHU BOJOAIIN yCIM KOMILIEKCOM TpaB MIOA0 PO3MOPSKEHHS
cBOiM HepyxoMmuM MaitHoM. [IpaBo BracHOCTI JpiOHOT Ta cepelHbOi MUIIXTH 1HKOJIM MOTJIO OyTH oOMexeHe
deonanoM, M0N0 SKOTO NUISXTHY Mepe0yBaB y BacallbHIM 3aJIe)KHOCTI. 3HAYHO MEHIIEC MTOBHOBa)KEHb
BIIACHUIKIB MaJli MilllaH! Ta CEJISTHU, a Yes/b (HEBUTbHI JIFO/IM) WX MPaB B3araji He Maja.

Ho cnoco6iB HaOyTTst mpaBa BiaacHOCTi 3a JlurtoBcbkuM CTaTyTOM HaleXald: LUBLIEHO-TIPABOBI
JOTOBOPH, IOKAITyBaHHS KHS35, JaBHICTh KOPUCTYBaHHS.

Oco0nuBicTIO IMBUIEHOTO TIpaBa 3a JIutoBcekum CtaTyToM OyJio Te, IO BIACHUK MA€TKY UM 3eMIIi
MaB creniagbHi 0OB’SI3KM, IO CTOCYBAJWCS BHUHATKOBO LBOIO MaeTKy 4M 3emuti. Ilpu mepexoai mpasa
BJIACHOCTI Ha Take MaiHO 0 iHIIOI OCOOM, BOHA pa3oM 3 NPaBOM BIIACHOCTI OTpUMYBaJa BiAIOBiIHI
creniaibHl 000B’ A3KH.

Cepen pedyoBux npas 3a JIntoBcekuMm CTaTyToM, KpiM ITpaBa BIACHOCTI, MaJlo BEJIMKE 3HAUCHHS IPABO
BOJIOZiHHSL. []0 pedoBoro mpasa JOBOJIi YAaCTO 3aCTOCOBYBABCS TEPMiH «aep:kaHHsD». B JIntoBcbkux Craryrax
3aKpiluleHa JIOBOJII JIOCKOHAJa CHCTeMa pEYOBHX TIIpaB, sfKa MOPUAWYHO 3abe3rneduyBaja PO3BHTOK
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TOCHOAAPCHKOI AisTBHOCTI Ha YKPaiHCHKUX 3eMIIIX y ckiali Benmukoro kus3iBcTBa JIMTOBCHKOTO, @ BiATaK —
Peui INocnonuroi. L{uBinbHO-IPaBOBI HOPMH IOJO PEUOBHX MpaB, 3akpimieHi y JlutoBcbkux CraTyTax,
BUPI3HSUTUCH BUCOKHUM SIK AJIS1 TOTO 4acy piBHEM IOPUANYHOI TEXHIKH Ta OUIBIIOI0 IUPOTOI0 PErYIbOBAaHHX
MPaBOBIAHOCHH.

3000B’s13aHHS] BAHUKAJIH y ABOX BUMAIKAX:

1) 3 HOpyIIEHHSM AOTOBOPIB;

2) i3 3aBIaHHSAM IIKOJIU TPU CKOEHHI 37104uHIB. J[0 Takux 3000B’s13aHb BIJHOCWINCH MaTepiajibHa
LIKOJa, BTpaTa.

Sx mpaBuiio, yci yroau BimOyBaimcs 3a MPUCYTHOCTI CBIAKIB i3 JOTPUMaHHAM CHMBOJIIYHUX Iii
(pyxoOuTTS, MOTOPHY ). YTOIH PO 3EMITIO YKIIAATUCh TUTHKHA B TUCHMOBI (hOpMI.

[IpunmaeHHsT 3000B’s3aHHS HACTYIAJIO y BHITAAKy 3aKiHUEHHS TepMiHy [ii (II030BHOI JaBHOCTI),
BHACHIOK cMmepTi ¢izugHoi ocobu (Oymo JOCHTh OOMEXEHHM, OCKUIBKH Oopr 3000B’s3aHi Oymn
BIJIMTPAIIOBATH AiTH OOPIKHUKA), a TAKOK IIPU HEMOXKIIMBOCTI HOTO BUKOHAHHSI.

AHani3 3000B’s13aIbHUX HOPM TIPaBa, iXHE MICIIE Y CHCTEMI JINTOBCHKO-PYCHKOTO MpaBa CXUIAIOTH J0
BHCHOBKY, IIIO /U CBOTO Yacy Ieil iHCTUTYT OyB H0Ope pO3BUHYTHIl 1 Ha JOCTATHHOMY PiBHI 3a0e3medyBaB
MOTPeOH TOIIITHBOTO CYCHIBCTBA.

Pongmrne mpaBo. CKIaoBUMH POIAMHHOTO IpaBa TPAAWIHHO Oyl NUTIO0, OIMiKa Ta CIaIIHHA.

3aKOHHICTh NITIO0Y MOJATIA Y BiHYaHHI. Y MOBAaMH BH3HAYAJIHCH:

JOCSITHEHHSI ITIOOHOTO BiKY;

HasBHICTh MaiiHa y Ipy>KWHH Ta MaiiHa Jis HApeYeHol y YOJIOBiKa.

JpyxuHa BiAmoBigana 3a OOPru 40JIOBiKa, OATHKU HE BIAIMOBIIAIM 332 TIOKapaHHs JiTel. Po3ryueHHs naBaB
LHEPKOBHUH CyJl Y BUNAJIKaX TSKKOI XBOPOOH, TPUBAJIOI BiJICYTHOCTI, MMOCTPHXKECHHS y YEHIIl, MOAPYKHBOT
3paju, Oe3IUTiTHOCTI.

Onmika i nikayBaHHsA. Y Benukomy KHs3iBCTBI JIUTOBChKOMY 1€ OYB OKPEMHI IHCTUTYT MpaBa, JJis

SIKOTO XapaKTePHUM OYB TPUHIIMI CTAHOBOI'O PETYJIIOBAaHHS CYCIUIBHHUX BIJIHOCHH. TOMY 3aKOHOMaBIIs
HiKaBuia rnepeayciM nojs aitedt nuiaxty. 1{ono 3axucty Oynb-sKol KaTeropii mpas AiTel HeNUIIXETCHKOIO
noxojpkeHHs y JIutoBebkux CTaTyTax MPHUIKCIB HE OYyII0.

Crazxkose mpaso. 3a JIutoBcbkumu CtatyTamu Ha (OPMYBaHHS CIIAJAKOBOIO IpaBa CHIbHHUN BILIUB

3IIHACHIOBAB CTAHOBHUM JaJ CYCHiJIbCTBA, Y SIKOMY 3aXHILAINCh 3€MEJIbHI HaIlIM, MaiHO Ta MpaBO Ha iX
yCHaJKyBaHHS MPEACTaBHUKIB MMaHIBHUX CTaHiB: KOPOJIiB, KHs31B, MarHATIB i UISXTH Y TOPIBHSAHHI 3 IHITUMHU
BEpCTBAaMM HaceJIeHH. 3TiAHO 3 mpunucaMu CTaTyTy CagKyBaHHS PO3PI3HSIIOCH 32 3a[I0BITOM Ta 32 3BHYAEM.
[IpaBo Ha cnagmIMHY HaJle)Xalo CHHAM, IIPH LILOMY JOYKH MOTJIM OJIep>KaTH He OiIblie YeTBEPTUHU MaiiHa y
BUTIsA mpunaHoro. IlpaBo 3amoBizmaT MallHO He Malld: HETOBHOJITHI, YEHII Ta CHHH, SKi He Oynu
BiJJOKpeMJICHI B OaThKiB, 3amexHi Jiroau. JIuroBcbkuM CraTyToM OyJI0 OKPECTICHO YepProBicTh CIIaIKyBaHHSI.
3okpema, BiamoBimHo gm0 II JluroBcbkoro Craryry 1566 poky aAiTH BBaXKajucs MNEpHIOYEPrOBUMHU
CHaJKOEMISIMU CBOiX OaTbKiB. Y ApYry uepry miAnmagaid OHYKM 1 NMPaBHYKH, a 32 YMOB iX BiJICYTHOCTI
CIaJIKOBE MaliHO MEepeXoawio 10 OOKOBMX poandiB — OpatiB i cecrep. CTopoHHIM ocobam MOTIH
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nepeaaBaTUcs 3a 3aloBiTOM pyXoMe MaiHO Ta MAae€TKH, AKi Oynu npuabani camuM 3amoBigadeM. 3rigHo 3 1
JIutoBcbkuM CTaTyTOM, CIIQJKOBI BOJIOAIHHS MMOBHHHI Oy/M mepenaBaThCs CaAKOeMIsIM 3a 3akoHoM. 11 Ta
11 JIutoBcbki CTaTyT BH3HAYAIN MOXKIIUBICTD PO3MOPSIKATHCS MaifHOM 3a 3amoBiToM. CBoOOIa 3aMoBiTy
MOILIMPIOBANIACH HA PyXOME MaliHO 1 IpUAGaHy HEPYXOMICTh, sIKa HE BXOJUJIA Y POJIOBY BIACHICTh — BOTUYMHY

a00 MaTepUHCHKE MAWHO.

[IpaBo BmacHOCTI. YKpaiHChKi 3emii ictopuyHo 3 JIuTBOIO, a 3rogoM i 3 [ombmiero Oynu mpaBom
BJIACHOCTI, aJie IPaBOBUH CTAaTyC 3eMeNb CyTTEBO BiApi3HsABCs. LlInsxeTchka BIACHICTH Ha 3€MITIO BXOAMJIA B
CYCHUIBHUM 00Ir MOCTYIOBO Y BUTJISII BOTYMH, 1[0 OOYMOBIIIOBAJIO YMOBHE 3€MJICBOJIOIIHHSI, IKE HA3UBAJIOCh
— nomicta. [IpaBo BIacHOCTI Ha 3eMJIIO Y BIIacHUKA MOMICTSl OyJ0 HEMOBHUM, 0€3 MpaBa PO3MOPSIKEHHS.
@DaKTHIHUM KOPHCTYBaueM 3eMJIi OyJIH CEJSTHU, SIKi TOCIIOIapIOBAIN HA BIACHUX 3€MJIISIX 1 PO3IIOPSIKAIINCS
HUMU BUTBHO, aje 3 MOMeHTy pedopmu 1557 poky mpaBo BIAaCHOCTI CENTHWHA HA 3€MITI0 ONMMHMIIOCS ITiJT
CepHo3HOI0 3arpo30r0, Tak sk JIutoBchkuit Craryt B Ill-it pemakmii mo30aBisB ceNssHWHA [HOTO TIPaBa,
BH3HAYAIOYH, IO MPaBO BIACHOCTI CENITHUHA PO3MOBCIOKYBAIOCH TUTBKH Ha pyxomi 00’ ektu. [Ipu mpomy
ciiz 3a3HaunTH, 1o JIuToBCchkmit CTaTyT KpiM CelsH, IIISXTH Ta MarHaTiB SK 3€MJICBIACHHKIB, BU3HAYAB
JepKaBy, IIEpKBY, a TAKOXX MillJaHIMHA B MEXXKax MicTa.

IIpaBo 3000B’s13aHHA. B maHoOMy acmekTi OCHOBHA yBara 30Ccepe/KyBallach Ha IOTOBOpaX KYITiBITi-

poAaxy, IO3WKHM, HalMy, MJapyBaHHsA, 3000B’si3aHHA B POAMHHUX IPAaBOBIAHOCHHAX. 30KpeMa,
BHIIe3a3HaYeHI 3000B’s13aHHS 0€31I0CePETHRO OB’ sI3aHi 3 PO3BUTKOM iHAMBIIyaIbHOTO TIPaBa BIACHOCTI, IPH
BOMY TaKe MPaBO MOTJIM MaTH BCi MIPOIIAPKH CyCIiNbcTBa. HepyXoMicTh 3eMIIEBIACHHKIB, sika Oyna Ha0yTa
3aKOHHMM MUISIXOM, CTajla 00 €KTOM akKTy KYHiBIi-poJaxy (IIOCh Ha KIITalAT IOTOBOPY), 32 BUHITKOM
pooBUX MaeTkiB. [Ipu bOMY CITiJT 3ayBaXKUTH, IO JaHUN akT HAaOyB (OPMaTLHOIO 3HAYCHHS.

Crij 3a3HaYMTH, IO 3TiAHO 3 MojoxeHHssMU JlutoBcbkoro Craryty 1588 poky 3a3HaB 3MiH iIHCTHTYT
MO3MKH, 30KpeMa: MO3MKa Ha 3HAYHY CyMy O(GOpMITIOBANACh MHCAHUM JIOKYMEHTOM; 3HUKIIHM CKJIaJHOII
HOPMYBaHHS BIJICOTKIB, Ha BHUIAJOK CMEpTi KpeauTopa OOPKHUK 3000B’S3aHUU TOBEPHYTH IO3UKY
CIaIKOEMIISIM.

Joroeip Haiimy B nepioa JIMTOBChKO-pYChKOi J100M HaOyB HOBOrO 3a0apBJiCHHS Yy IOPIBHSHHI 3
acriekTaMH, 3a3HadeHuMH B «Pycpkili mpaBai». 3a 3MICTOM JIOTOBOpY Y BHILE3a3HYEHI Tepioau
00yMOBITIOBAJIOCH JIBI OCOOJIMBOCTI; 30KpeMa, IOTOBIp HallMy caMmoro IpaliBHUKA Ta AOTOBip HAliMy MaiiHa.
Taxk, Ha BimMiHy Bix 4aciB «Pycekoi mpaBau», y JINTOBCHKO-PYCEKY 00y BigOymocst 30epekeHHs cBOOON
0COOWCTOCTI, IO HIBEIIOBAIO PaOCTBO, MPUIOMY TpaIlsd 3a HAaltMOM, HaBiTh IS 0Ci0, AKi CKOINM MaifHOBUI
37I0YMH, 3aMiHIOBajach mparero 3a BuHaropony. lllomo Haiimy pyxoMoro maiiHa, TO OCOOJMBHX 3MiH HE
BiZOyNnochk. A moA0 00’€KTIB HaiiMy HEpyXOMOro MaiHa 3MiHH BiOyJuCs HE B CTOPOHY IOKpAIIEHHS
cTaHOBHIIA Haiimaya. 3okpema, 3rigHo -1 pemakuii JlutoBcbkoro CratyTty, censiHM HE MOTJIM BUHAWMaTH
cBOI 3emuti Oe3 3ro/i Tocnoaps, HaBiTh HA OJIUH Ce30H. ToMy JIOTOBIp HaiiMy 3€MeNBHOT AUISHKHA 0€3 3ro/Iu
BJIacCHUKA OyB HEIHCHHUM.

3a3Han0 3MiH pOJAMHHE TNpaBo, sike Yy JIMTOBCBKO-PYCbKY A00y Majo Ha3By LUTIOOHOTO IpaBa.
Bignosiano mo acnektiB JlutoBchkoro CraTyTy nutto0 craB nepeOyBaTH y IpaBOBIH CBiIOMOCTI 1 HaOyB
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3Ha4YeHHs 0roBopy. Bee e 00yMOBIIOBaJIOCH MiABUILEHHAM HITIOOHOTO BIKY Y YOJIOBIKIB — 10 18 poKiB;
3HaYMMUM (AaKTOPOM CTajoO BiJIbHE BOJICBUSBICHHS, OOOB’S3KOBa 3roja OaThbKiB Ha [UTIOO cTaja
BUpIMIATBEHUM (HAKTOPOM; Ha 3MiHY 0araTo>KOHCTBY NPUHIILIA MOHOTaMisl. 3arajJloM HOPMHU LIJTFOOHOTO MpaBa
JOCUTDH JCTALHO PEryJIOBAIN OCOOMCTI Ta MaHHOBI MPABOBIAHOCHHU HE TUNBKH MK MOAPYXIKSIM, a W Mk
OaTbKaMU Ta JITHMH.

CrnazkoBe TpaBo, SIK MiAranxy3b LHUBIILHOTO MpaBa, Y BHILE3a3HAuUCHHWH Mepio] HaOylno 3HAYHOTO
PO3BHUTKY, 30KpeMa, 3alloBilay Mir BUTbHO OOMpaTH CHaIKOEMINB, HaBiTh 3a Mexamu 3akoHHHX. [llomo
POOVHHUX OO0’ €KTIB HEPYXOMOCTI, CIAJAKOEMISIMU MOTJIA OyTH JIUINE 3aKOHHI MPEJCTaBHUKH, CKJIAAATH
3aIlOBIT MOTJIA JIHIIE 0c00a 3 TOBHMM 00’ €MOM MPaBOCYO’ €KTHOCTI, 38 BUHSATKOM HEMIOBHOMITHIX JIITeH, YSHIIB
Ta YCepPHUITh, TTOJIOHEHUX Ta HEBIUILHUKIB, ABIPCHKOI Welsmi, O0KEBUTHHHUX JIOACH. 3armoBizad Mir ACKiabKa
pa3iB 3MiHIOBATH CBOO BOJIO Yy 3amoBiTi. CeNsTHI MOTIIN PO3NOPS/KATHICS BIACHAM PYXOMHUM MaiHOM.

I3 BHIIEBUKIIAIEHOTO OKPECITIOBATMCH OLITBII HOBITHI MIX0Au Y pOpMyBaHHI 3aKOHO/IaBCTBA Y KpaiHU
B iepion nii JlutoBcekoro Craryty I, 11, I1I-i pegaxmiii, a Takosx min BrmuBoM LluBineHOTO KOmekcy [ anmnaman
1797 poky.

Jo6a I'eTbMaHCcbKOI Aep:kaBu. Jlocmimxyoun mporec GopMyBaHHS 3aKOHOIABCTBA Y KpaiHU, CIIJT
3a3HAYMTH PI3HHUIIO MiIXOIB, SKi 0OYMOBIIOBAINCH JOMIHYIOUMM BIDTHBOM Pociiickkoi immepii Ta [lombimi
Ha [IpaBoOepexHiit Ykpaini. Lle BimoOpa3uinocs B epiry 4epry Ha CTAaHOBJIEHHI IIPaBa BIIACHOCTI, POIUHHOTO
Ta CraAKoBOTrO mpasa. [lomschka nursixTa 30eperiia cBoe MpaBo BIACHOCTI HA 3€MITIO 1 TAKUM YHHOM BOJIOJNA,
po3nopsypKanacs Ta Biuy)KyBaia 3eMeJbHI JUISHKM Ha CBil po3cyn. JlaHI acnekTd MOIIMPIOBAIKMCH 1 Ha
CIaJIKOBE MPaBO.

B Tol1 e yac Ko3aubKuii cTaH 3aKpiruTIOBaB 3a COOO0I0 3eMelbHI JiITHKY Ha OCHOBI OCIITIOCTI MijT 4ac
MOBCTaHb Ha BIYHE MTPaBO BIACHOCTI 31 30€peKEeHHSIM IpaBa po3nops/KeHHs. ToMy Tak 3BaHe 3eMJICIIOCi JaHHS
Mayo Ciy:xk00Buii Ta ymoBHHMH xapakrtep. Lllomo mepexony 3eMenbHHMX MAUISHOK O HAMAMKIB, TO e
BiJIOYBAJIOCS HE 32 MOJIOKEHHIMHU CIIAJKOBOIO paBa, a Ha ITiJICTaBl BiTHOLICHHS /10 BIChKOBOI Ci1yx0u, 110 ii
MPUIATHOCTI Ta 3MI0OHOCTEH BOEHHOTO XapakTepy. 3arajioM, 3eMeJIbHUMH YTUIIIMU BOJIOJLIM IIEpKBa Ta
HUISAXTA.

Ilono0 pOXWMHHOTO Ta CHAAKOBOTO TpaBa, CIiJ 3a3HAYUTH TPO HAOYTTS JIETITUMHOCTI HOPM
JluroBcbkoro CratyTty Ta MarneOyp3bkoro npasa, mounHaodu 3 1648 poky, siKi 3ro10M 3HAHIUIN CBOE MicIie
B CHCTEMi MO3UTHMBHOTO 3aKOHOAABCTBA, L0 NMPUBEJO B CBOIO YEPry 0 HACTYIHUX 3MiH: IMiJBUIIMIACH
BIIMOBIMANBHICTF 32  HEAOTPUMAHHS  YMOB  TEpPEANUIFOOHOTO  JIOTOBOPY;  JesKi  KaTeropii
HE3aKOHHOHAPO/DKEHUX MiTeHd HaAlUIMCh €JIEMEHTaMH NpPaBO3JaTHOCTI IIOJO MpaBa Ha CHAJOK.
OxpecioBanach poJib Ta Miclie 3BUYAEBOTO MPaBa.

3 okynauiero ['eTbMaHCBKOI AepxkaBu YkpaiHa Oyno ckacoBaHo HopmHu JluToBchkoro Craryty Ta
MarzneOyp3pKoro mpaBa, fK JKepena KoAu(]ikoBaHOrO MICIEBOTO mpaBa, ajle Jeski 3 HHUX OyIo
TpaHchopmoBaHo A0 «CBoay 3akoHOB» Pociiicekoi immepii i cramu 0OOB’S3KOBUMHM [UIs HAaCEJCHHS
UYepniriscbkoi Ta [lontaBeekoi ryOepHiit ax 1o 1920 poky. 3MiCT JaHUX HOPM BTUTIOBaB y cO01 acmekTH
MaiHOBHX, CIIaJKOBUX Ta 3000B’sA3aIbHUX MTPAaBOBIIHOCKH. 30KpeMa, KPeJUTOp MIr BUMaraT 3a0e3rneueHnit
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Ha 3aCTaBJICHOMY IIPOAAHOMY MAETKY OOpr MOKYMIS JIMIIE YIPOJOBXK TPHOX POKIB 3 MOMEHTY 3IiHCHEHHS
JOTOBOPY KYMIBIi-NpoJaxy. SKII0 X opuIndHui GakT BigOyBaBcs Mi3HIIIE, KpEIUTOP 3BEPTABCS 3 IO30BOM
0e3nocepeIHbO 10 OOp KHUKA. 3araioM, O30BH MPO IIKOAY Ta 30MTKHU 100 HEPYXOMOTO MalfHa CTAaHOBHIIU
CTPOK JJaBHOCTI Y TpH poKu. Kpim Toro, 3rigHo HOpM «CBOLy 3aKOHOBY IIIOJI0 HEPYXOMHUX 00’ €KTiB, TO MPaBO
Ha 1X BUKYN Ha TepuTopisix YepHiriBcbkoi Ta [lontaBcbkoi ry0epHiil He pO3NOBCIOAKYBANIOCh.

B 11b0My KOHTEKCTi CIii MIKPECTUTH, IO BIUIMB [IUBUILHOTO 3aKOHOAABCTBA HU3KH €BPOMNEUCHKUX
KpaiH 3 OAHi€] CTOPOHH Ta HOPM LIMBIJILHOTO 3aKOHOAaBCTBa Pocilickkoi iMmepii 3 iHII0i cTOpoHN 00YMOBITIOE
HE TUIBKHM MPOTWICKHICTH MiJXOJIB BILUIUBY HA CTAHOBJICHHS IUBIIHLHOI'O 3aKOHOJABCTBA B YKpaiHi, a U
HasBHICTH JOTMAaTU3My B PO3BUTKY LUBiTiCTUKM B Pociiicbkuii immepii. Lle HeraTwBHO BIUIMHYJIO Ha
(hopMyBaHHS HE TUTBKM IMBUIICTUYHOI HAYKOBOi IyMKH, a W IMBUIPHOTO 3aKOHOJABCTBA B YKpaiHi y
BHIIe3a3HAYCHN Tiepio. B cBOill OCHOBI sICKpaBO BH3HAYAETHCS (DAKT MIOAO MpaBa CIAAKyBaHHS, 3TiTHO 3
SIKUM POCIMCBKHN KOAEKC 3MYLICHUI OyB BU3HATH JIETITUMHUM CHAJKyBaHHS YKPaiHCBKUM CEJITHCTBOM Ha
TiJICTaBl HOPM 3BHUYAEBOTO TIpaBa, 0 OyI0 MPOTHIIEKHAM HOPMaM POCIHCHKOTO IUBUTFHOTO 3aKOHOJABCTBA.

HusinbHe mpaBo Ykpainu 4daciB YPCP. XapakTepHO0 0COONHBICTIO PO3BUTKY i CTAHOBIICHHS
nuBinbHOTO TipaBa micis JKoBTHeBoi peBomtorii 1917 poky, abo sk me i HasmBaroTh <«OKoBTHeBHI
MepeBopoOTY», OyB KapAWHAIHHUHA Meperiisy 3acaj MUBUTICTHYHOI HAYKH, M0 OOYMOBITIOBAJIOCH BU3HAHHSIM
HECYMIiCHOCTI TOBapHO-TPOIIOBUX BiAHOCHH 13 COIIAJICTUYHUM YCTPOEM Ta Oe3eKBiBAJICHTHHM PO3IIOIITIOM
MaTepiaabHUX OJiar, sIKUii TIOBHHEH 3IHCHIOBATHUCS 1032 Oynb-KMM BILUTUBOM IHMBIIEHOTO TpaBa. Tomy
HAYKOBI TIpalli JaHOTO MEpioAy 3BOMWIMCH 0 KPUTHKH OYpiKya3HOTO LHBIIBHOTO IpaBa, HiBETIOBAIUCH
KJIACUYHI 3100YTTS IUBUTICTUKH, IMOYMHAIOYU 3 YaciB PUMCBHKOTO I[MBUIBHOTO mpaBa. Ha Ham morisi,
3MIACHIOBABCS JIOMIHYIOUHI BIUIMB COLITICTUYHOI ieosorii. PasoM 3 TuM, ciij 3a3Ha4MTH, 110 y TEPiOA
nepexoay 10 HoBoi ekoHomiuHOi momituku (HEIT), BinOymocss YacTkoBe BiTHOBJIEHHS MOTJISAIB MUHYJIHX
€MoX Ta MOBEPHEHHS J0 KIACHYHHUX IMBUIICTUYHUX IHCTUTYTIB, MO OOYMOBHIIO HAasBHICTh KOMIIPOMICY B
HAYKOBHUX morjsinax. Jlani oOCTaBUHM BIUIMHYJIM Ha PO3pPOOKY MPOEKTY IHUBUIBHOTO Koaekcy 1922 poky,
HapDXKHUM KaMEHEM 3MICTy SIKOro OyiM ifei THMYacOBOTO CITiBBiIHOIICHHS JIepKaBHUX Ta IMPHUBATHUX
IHTEPECIB 3 MOAAJIBIIIO BIJIMOBOIO BiJ] IPUBATHOTO CEKTOPY. XapaKTEPHOIO 03HAKOIO 3a3HAUYCHUX MOIiH OyJia
MosiBa MIHOBOi KOHIIENIii, B SKiiH [MBUIBHE TMpPaBO pPO3MIAANOCH SK (GopMa OIMoCcepeKyBaHHS
MIPUBATHOBIIACHUIILKUX TOBAPHHUX BiTHOCHH, 1 1€ CTAJIO MiIIPYHTSIM BiJIMOBHU BiJl TaK 3BaHHUX OYpiKya3HUX
€JIEMEHTIB B IMBLICTHUII, SKI HE Malld MiCUsi B COMLIaJiCTHYHOMY CYCIIJIBCTBI. | SIK HACHIOK TaKUx
«IIEPETBOPEHb» caMa Ha3Ba LIMBUIBHOIO MpaBa B NESSKMX BUIAIKaX CTajla 3aMiHIOBATHUCH Ha TOCIOAAPCHKE
IIPaBo, X04a 3a CBOEIO CYTHICTIO BiJINIOBI/IAJIH 3acafiaM ITUBITHHHUX MPABOBITHOCHH.

B nepioza po3BuTKy 6aratoykiagHOi €EKOHOMIKH BiIOYBaJIOCh CBOEPiIHE TIepeopMaTyBaHHS MOTJISIIB
HAYKOBIIIB I0JJ0 KOHLEMii PO3BUTKY HayKH LMBIJILHOTO IIpaBa B YMOBaxX COLIANICTUYHOIO CYCHIJILCTBA, 3
METOI0 CTBOPEHHSI JBOCEKTOPHOTO IMpaBa, 30KpeMa: HAsBHICTb IMPHBATHOIO CEKTOPY NPaBOBIIHOCHH
0OyMOBITIOBAJIO ICHYBaHHS LMBIJIBHOTO TMpaBa, 1 BIANOBITHO, TOCHOJApChKE  MPaBO 3AIMCHIOBAIIO
peryJoBaHHS IPaBOBITHOCHH Y BUPOOHMYIH cepi Ta Oe3nmocepeHbO MixK cy0’ €KTaMy TOCHOAAPIOBaHHS, 110
00yMOBITIOBAJIO HASIBHICTB IIEHTpai3aIlii Ta MIaHOBOCTI, 1 yOCOOII0BAIO cO00K0 CYBOPY MiANOPSAKOBAHICTS.
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[NosiBa Teopii ABOCEKTOpHOTO MpaBa 00yMOBHJIA IOSIBY TEOPil €AMHOTO TOCTIONAPCHKOro MpaBa, sKa
IpyHTyBajlach Ha OaraToyKkiaJHii eKOHOMilli. AJie JaHWi acleKT He MIr BIUIMHYTH Ha CTBOPEHHS
0araToyKJIaHOCTI B IUBUIICTHYHINA HayIli, 3Ba)Kar04X Ha Te, 0 0araToykKJIaJHICTh B €KOHOMIIIl HE MOXKE
MPU3BECTH JIO0 0araTOyKJIaaHOCTI B nepkasi. [lifcTaBoro Juis MOSIBH JaHOI TEOpii CTaI0 30CEPe/DKCHHS
HAYKOBOi MpaBoOBOi IHUBUTICTUYHOT AYMKH Ha AOCIIIKEHHI MPaBOBIAHOCHH B cepi Aep’kaBHOI BIACHOCTI,
YKJIaJIlaHHI Ta 3A1MCHEHHI ITUTAHOBUX JOTOBOPIB, 1 SK HACHIIOK - BUHUKHCHHS BiAMOBITHUX 3000B’s3aHb;
OKpECIICHHIO 3HAYymoi pOJi COLIaNiCTUYHMX MiANPUEMCTB Ta OpraHizamii, TOOTO MOPUAWYHUX OCIO
COLINIICTUYHOTO (POpMAaTYy.

B 50-60-x pokax XX CTONTTS CcTaja MNPOCHiAKOBYBAaTHUCH TEHICHIS 3MEHIICHHS BIUIUBY
TOCIIOIaPCHKOTO TpaBa Ha TPAaBOBIAHOCHHH B CYCIIIBCTBI. Po3mowanmock BimMexyBaHHS acCIEKTiB
TOCIIOIaPCHKOTO TpaBa BiJ MHMBUIGHOTO, OKPECIIJIOCH CHIBBITHOIICHHS MK 3a3HAYCHHMHU Taly3sIMH
IOpUANYHUX HayK. HacimigkoMm maHuX 3MiH CTamo po3MexyBaHHS chep BIUIMBY: HOpMaMH IIUBLUIBHOTO TIpaBa
PETYNIOBAINCH MPABOBITHOCHHN MK (DI3MIHUME 0COOaMH, 2 HOPMH T'OCIIOIaPCHKOTO MIPaBa PErIaMEeHTyBaIl
MIPABOBITHOCHHU MK ITyOJIYHUMHU TOCTIOAAPIOIOYNME Cy0’ ekTaMu. [[pUXUIBHUKY TaHUX 3MiH HaMarajwch
JIeTaNli3yBaTH TOCIOAAPCHKE MPAaBO SIK CAaMOCTIHY raiy3b, IpU LbOMY CTBOPUTH €IMHUI METO IIPABOBOTO
PETYIIOBaHHS Yepe3 3JUTTA METO/IiB IPABOBOTO PETYINIOBaHHS B c)epax MAaHOBUX BITHOCHH Ta yIPaBIiHHI
TOCIIOJIAPCHKO0 TiSUTHHICTIO 3 METOK0 MOAANBIIOT po3poOKku sk OCHOB IUBIIBHOTO 3aKOHOJABCTBA, TaK i
OcHOB rocnoapchkoro 3akoHoAaBcTBa. Kpim Toro, BinOyBanacek kpormiTka podoTta 3 koaudikaii IUBiITEHOTO
3aKOHOJ/IaBCTBA, PE3yJIbTaTOM sKOi Oysio nmpuiHATTS y 1963 poni L{usinsHoro kogekcy YPCP. auwmii akt
LUBIILHOIO 3aKOHOAABCTBA FOPUIMYHO 3aKPIKB iCHYIOUE IUTAHOBE COLIaiCTUYHE TOCIIOAAPCTBO Ta BU3HAUUB
IUISXU PO3BUTKY ITUBLTICTUYHOT TyMKH. [lomasbiii HAyKOBi TOCIIHKSHHS B [IUBUTICTHIN OYJIM CIIPSIMOBaHI Ha
PO3pOOKY IOPUAMYHMX KOHCTPYKIIH, SIKI IOPUAWYHO 3a0e3MeUriIv BIUIMB HAa PETyJIOBaHHS MaWHOBUX
MPABOBIIHOCHH. AJI€ CYNEPEeWIMBICTh Ta HEE()EKTUBHICTh IIJIAHOBOI CKOHOMIKA OKPECIWIH HEIOJIKU
TEOPETUYHUX JYMOK Ta KOHIemiid. CIiBBIIHOIICHHS CYTHOCTI MPOIECY BEACHHS IJIAHOBOI €KOHOMIKH Ta
3MICTYy JOTOBIPHUX MNPABOBITHOCUH HE JIO3BOJUIO y MOBHOMY 00cs3i 3acTocoByBarn Hopmu LluBinbHOTO
konekcy YPCP 1963 poky, BpaxoByloUHM HOTO MepeBaru, K yHIKalbHOTO MPaBOBOTO iHCTPYMEHTY, IO B
KIHIIEBOMY PE3YJbTaTi 3 JIESKHX IOJIOKEHD HIBEJIIOBAIO CaM HOTO 3MiCT.

HuBinicTnuHa Hayka HOBITHBHOI He3ase:xkHOi Ykpainu. Ha Ttepeni kosmmnbsoro PajnsHCbKOro
Coro3y yTBOpMIIaCh HU3KA HE3aJECKHHUX JIEPKaB, AKi MParHyiu 10 po30yAOBHU IEMOKPATUIHOTO CYCIiIbCTBA,
e(eKTUBHOI EKOHOMIKH Ta CTBOPEHHS HOBOTO ()OpMaTy CYCHUIBHUX BiTHOCHH. Buime3asHaueHi mporecu He
MOTJIM BTUTUTHCH 0€3 HOBUX 3aKOHOAABYMX 3acaj B cepi NpUBaTHOIO MpaBa.

Came Ha 90-1i poxu XX CTONITTA MpHINaAae HU3KA IOPUAMYHHUX (aKTIiB, MO0 HAAAl J03BOJIHIN
CTBOPUTH CTilKy NPaBOBY CHCTEMY. 30KpeMa, CKaCyBaHHS HHM3KH 3aKOHOJABUMX aKTiB, CIPSAMOBAHUX Ha
CTBOPEHHS IPAaBOBIIHOCHH, XapaKTEPHUX JIJIs COLIaJIiCTUYHOTO Tabopy; CTBOPEHHS IEPEIyMOB Ta JiSUTbHOCTI
y PpO3poOIi aKTiB 3aKOHOAABCTBA 31 CTBOPEHHS TapMOHIHHOTO CYCHIJILCTBA; CTBOPEHHS KOHLEMLIi Ta
nofaineiie npuidHATT KoHctuTynii Ykpainu. Poznoyanacs po6ota 3 po3poOku npoekTy YynHHOro LluBinsHOTO
KOJICKCY YKpaiHU Ta IHIINX KOAM(IKOBAHUX aKTiB 3aKOHOaBCTBA. JlaHui 1epio 1 XapaKTepU3yBaBCs TUM, 1110
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MaB Miclle COPUSATIMBUI BIUIUB 3 O0KY PO3BHHYTUX KpaiH €BpONH, 0COOIUBO CTOCOBHO PO3BHUTKY IIPUBATHUX
MPaBOBITHOCHH T EKOHOMIKH.

BucnoBku. 3 orisily Ha pO3BUTOK LMBITICTUYHOI HayKH, NOYMHAIOYM 3 4aciB PuMcbkoro mpaga,
BPaxOBYIOUHM MOJAIBIIMN MPOIIEC PO3BUTKY LUBUILHOTO MpaBa Ta CTBOPEHHS CyYaCHUX YMOB Ta TEHJCHIIIH,
OyJI0 OKpECIICHO HANpPSIMKU PO3BUTKY LMBUILHOTO TpaBa B YkpaiHi. [lo-mepime, octaTouHuil BinXin Bif
HAYKOBUX IMOTJIAIB PalIsHCHKHX 4YaciB Ta CTBOPEHHS KOHICMIi LWBIUIBHOIO MpaBa 3 ypaxXyBaHHSIM
3arajibHOEBPONEHCHKHX 3acaT; TO-Ipyre, PO3BUTOK HOBOI TOKTPHHH LMBIIHHOTO MpaBa 3 aJanTalieto Horo 1o
€BponeichbKoi CHCTEMH MPUBATHOTO MpaBa.

B ocHOBy po30ymoBH Cy4yacHOTO ILMBIILHOTO TIpaBa IOKJIAJEHO TEHACHIIIO 30JIMKEHHS Ta
CHIBBIAHOLIEHHS NMPUPOIHOTO Ta IO3UTHBHOTO IIPaBa: YTBEPIKECHHS BEPXOBEHCTBA 3aKOHY, YTBEPIKECHHS
MOMIUTy TIpaBa Ha MyOJIivHe 1 MpUBaTHE; MO IOPUINIHAX 0Ci0 Ha 0coOM MyOIIYHOTO 1 MPUBATHOTO TIPaBa,
po30yn0Ba cCHCTEMH IIPUBATHOTO IIPaBa Ta yTBEPHKEHHS HOTo MPUHIIMIIIB.

Jani aciektn B aOCOMOTHIN OIMBIIOCTI 3HAWIITN CBOE BTiIeHHS B LIMBiMBEHOMY KOzekci Ykpainw,
sikuit Oyno mpuitaaTo y 2003 pomi (HaOyB unaHOCTI 1 ciwnast 2004 poky).

B mporeci po3poOku HOBOI JOKTPUHE B IUBLTICTHYHIN HayIi cOpMYyBaITUCS TPU HAYKOBI IIKOJH:
KuiBchka HaykoBa mkona — 3acHOBHHKH J[.B.boOpoma, O.A.Ilimimpuropa, H.C.Ky3uemosa, O.B./3epa;
Opecpka HaykoBa mmKona - 3acHOBHUK €.0.XaputoHOB; XapKiBchbKa HayKOBa IIKOJIA — 3aCHOBHUK
[.B.Cnaci6o-®areeBa.

ABTOpY TaHOTO KOAM(PIKOBAHOTO aKTy 3aKOHOJABCTBAa C(HOPMYJIFOBAJIM HU3KY HAYKOBHUX i7IeH 11010
MOHATIIHOTO anapaTy B HaylIli IMBUILHOTO MPaBa, Mo 00YMOBHJIO OKPECIICHHS PUBATHO-TIPABOBUX AOKTPUH
KOHTHHEHTAJIBHOTO NPaBa, YOMY Y OAAIBbIIOMY CIIPUSUIA HACTYITHI YNHHUKU:

1. HoBwii lluBinpHuii komekc YKpaiHM MiCTHTh (QyHIAMEHTAILHUM Marepian s HayKOBHX
BHCHOBKIB.

2. B Ykpaini BYUCHUMH-IIUBLIICTAMA O0YMOBJICHO POJIb MIXKHAPOJHHX HOPMATHBHO-TIPABOBHX aKTiB
010 YHI(iKaIlTl 0J0XKEeHb TPUBATHOTO MpaBa.

3. B €Bpomnelicekux KpaiHax Bifi0OyBa€ThbCs TapMOHi3allis HaliOHAJBLHUX AKTiB 3aKOHOJABCTBA 3
acreKTaMH MPUBaTHOTO MPaBa.

4. Tlonoxenns HoBoro LluBinepHOro Komekcy YKpaiHM 3HAWIIIO CBOE BTUIEHHS B HAyKOBHX
JIOCJII JKEHHSX.

5. llpouec interpanii Ykpainu go €Bponeiicekoro Coro3y CTBOPHUB NEPEIYMOBHU Uil pehOpMyBaHHS
MIOHSATIHHOTO amapary B cepi NpuBaTHO-TIPABOBUX BiIHOCHH.

B nporeci immnemenTanii HOpM NPUBATHOrO MpaBa Ta MONOKEHb L{uBinbHOTO KONEKCY YKpaiHH, B
yMOBax po30yJOBH JIEMOKPAaTUYHOTO CYCHIILCTBA OKPECIEHO HOBEIM B IUBUIICTUYHIN Haymi, SKi
CTOCYBAJIUCh B CBOiH OCHOBI Cy0’€KTHO-00 €KTHOTO CKJaly, CyTHOCTI Ta 3MiCTy MPaBOBIJHOCHH, IHCTUTYTY
[paBa BJIACHOCTI, IPAaBOBOTO cTarycy (Ppi3MUHUX Ta IOPUANYHHUX OCi0, aCHEKTiB 3000B’A3aJILHOTO TA PEYOBOTO
npaBa. Kpim Toro, ocobnuBy yBary OyJi0 NpPUAIIEHO 1HCTUTYLiSM NPHUBATHOIO Ta MyOJiYHOrO mpasa i
BHECCHHSIM BHII€3a3HAYCHUX ACTIEKTIB JI0 3MicTy HOBOTO [{MBibHOrO KO/IeKCy YKpaiHu.
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Jesiki HayKOBLI-UUBLIICTH, TPAKTYIOUH TOHSTTS OpraHizaliiHO-paBoBi (OPMH, HE 30BCIM KOPEKTHO
MiIXOAATh A0 Kiacugikailii, BiAX0oAsuu Bif Bxke 3a3HaueHOi B L[uBiIbHOMY KOJAEKCi, 10 HE BiIMOBimaE i
3axiHIM JOKTPUHI.

3aranom, CJIif] i ATBEPANUTH, IO JaHUK MIEPioJ PO3BUTKY LIMBITICTUYHOI HAYKH B YKpaiHi, € 3SHAYNMUM
3 TOUKHU 30py TapMOHi3amii MpUBaTHOTO MpaBa YKpaiHH 3 aclleKTaMH MPUBATHOTO [IpaBa KpaiH €BponeichKoro
coro3y. Jlanuit mporec oOymoBieHuii npuiHATTIM KoHctutymii, [[UBiNEHOTO KOACKCY YKpaiHM Ta HH3KU
IHIINX HOPMATHUBHO-NIPABOBUX AaKTiB, IO CHPHUSIOTH MOJANBIIOMY CTAHOBJICHHIO Ta PO3BUTKY MPaBOBOI
cucTeMH B JepikaBi. Ik y Oyab-koi HOBHM3HH, 3aBXKAM 3HAWIYTHCS OMOHEHTH, SIKi BHPAXKalOTh 3acTapiii
MOTJISAN Ha PO3BUTOK LUBLIICTHYHOI HAYKH YaciB PaAsHCHKOI €oXu. AJle Ha IPOTUBAry iM, BU3HAYAJIbHUM
CTaJI0 3aKpilJIeHHS MPHUHIUIIB BEPXOBEHCTBA MpaBa, MOAUTy Horo Ha myOJiyHe Ta MpHUBaTHE, BiIOyBaeThCA
BTIJIEHHSI ifIell MpUpOmHOTO TpaBa. Bei i mporecw CTaHyTh YUHHUKAMH TapMOHIHHOTO (YHKITIOHYBaHHS
IPOMAJSIHCHKOT'O CYCINIbCTBA Ta (POpPMyBaHHS MPaBOBOI JeprKaBU.

Jlirepartypa:
1. HaykoBo-paktnunanii komeHTap LluBinbHOrO Kofekcy Ykpainu: Y 2 1. — 3-e Bua.nepepo0 i mom. / 3a pen.
0O.B./Izepu (xep.aBt.ko1.), H.C.Ky3nenonoi, B.B.JIyms. — K.: FOpiakom Iarep, 2008. — T.1.- 832 c.
2. HuBinpanit Komexe anmnuwmam : mep. 3 HiM. Map’saa Maprturioka, Onena [lapnummBens. — [BaHo-
@®pankiBcbk: Basinonceka 6i0mioreka, 2017. — 272 c.
3. Cusuit P.b. IlpuBarHe (1uBiNBHE) IMpaBo B cucTeMi mpaBa Ykpainu (MoHorpadis) / P.b.Cusnit. — K.:
KBHLI. - 214 c.
4.I'pymeBcbkuii M. Ictopist Ykpainu-Pycu
5. Pexopudikarrisi HMBLILHOTO 3aKOHOJABCTBA YKPaiHU B YMOBaX €BpOiHTErpalliiHUX TpoteciB (MoHoTrpadis)

/ Xapurtonos €.0., Xapuronosa O.1., 'ony6era H.I1O. - K.: Hopma nipasa, 2020. — 348 c.
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00KMOpanm kageopu cocnodapcvko2o ma mpyoosozo npasa MAYII

TOCITIOJAPCBKO-TIPABOBE YPET'YJIIOBAHHS CTPAXOBOI JISUIBHOCTI B YMOBAX i
JIIKAUTAJI-TPAHCO®OPMAILIL

Anomauis. B ymoeax 3pocmaiouoi KOHKYpeHYii mpaouyitiHumMu Memooamu opeauizayii
20CN00aprO8aHHs, 8e0eHHS BUPOOHUYOT DILIbHOCMI Cb0O200HI 8ICe He MINLKU HE MOJICHA 3a0e3neyumu npupicm
BUPOOHUYMEA, A, YACOM, HABIMb i NIOMPUMAHHS 1l020 (DYHKYIOHYBAHHS HA 00CiaeHymoMmy pisHi. Lle cnonykae
cy6 ’ekmie 20cno0apro8anHs 00 NOULYKY HOGUX Memo0is, 3ac00i8 6e0eHHs NIONPUEMHUYMEA, 8 M. 4. CIMPAX080T
oistnbnocmi. OOHUM 3 HANPAMKIE BOOCKOHANEHHS CMPAxX080i OUBLIbHOCHI € BUKOPUCMAHHA HOBIMHIX
mexHoaoeil, Oidxcumanizayisi. 3acobom 3anposaddicerus Oidxicumanizayii 6 20Cno0apcobky OIIbHICIb €
npaeoge (20cnodapcvko-npagose) 3abesneuenus. Buxodsuu i3 ybo2o axmyanvbHuM € OOCHIONCeHHs 1
BUBHAYEHHS HAUOLIbW eheKkmueHo20 nioxody 00 po3poOKU, 600CKOHANCHHS 20CNOOAPCbKO-NPABOBO2O
3abe3neyeHHss HOBIMHIX MexHonoell, Oidxcumanizayii y cgepi cmpaxysanus. Memoiw cmammi €
002pYHMYBAHH OOYIIbHOCTI BUKOPUCMAHHS CUCMEMHO20 NIOX00Y 00 pO3POOKU 20CHO0APCHKO-NPABOBO20
3abe3neyenns. I ocnodapcovko-npasose 3abe3neyeHHs CmpaxyeanHs MOJXCHA NPeOCmasumu y 8u2isoi neeHo2o
KOMNJIEKCY HOPMAMUBHO-NPABOBUX AKMIB, WO BKIUAE KOOUDIKOBAHI OOKyMeHmu, AKi 8uoaomuvcs
Bepxosnow Paoow Ykpainu, ii Ilpesudenmom, Mminicmepcmeamu, 6i0OMCMEAMU, [THUWUMU OPSAHAMU
suKonasuoi enaou. [lna 3abe3neyeHHs IHMEHCUBHO2O pO3GUMKY Oiddcumanizayii y cghepi cmpaxosoi
OIAbHOCI HEe0OXIOHO CUCEMHO NIOX00umu 00 po3poOKU ii 20CHO0APCLKO-NPABOBO2O pe2yNO8AaHHs,
po32nadamu ye pe2yn08anHs CHOCOBHO YCIX emanis HcummeoiiibHOCmi 6i0nosioHoil disibHocmi. B 6azoeux
(3aKOHO0ABYUX) NPABOBUX AKMAX MAOMb OYMU 6KA3AHI OCHOBHI Hanpsamu Oidxcuman-mpancgopmayii
CMpaxo8020 NIONPUEMHUYMEBA, A 8 AKMAX HUICUO20 PIHS - NOJLOJCEHHS MemOoOuuHo20 xapaxkmepy. OoHum 3
HauOIbW 002080PIOGAHUX NUMAHL OOCHIOHUKAMU BGIOHOCUH 6 cghepi Ccmpaxoeoco NIONPUEMHUYMEA, €
numannsi  €0Hocmi  nowsmiunoeo anapamy. 11i0  didocumanizayiclo  po3ymicmocs  YMONCIUBLEHHS,
nepemeopenHsl, NOMINUWEHHS GUPOOHUYUX-DYHKYIU, Oi3Hec-npoyecié abo dc ycicl upodHu4ol OisibHOCI,
nepesedennss ix (i) y yughposi mexwonocii, uepes 3abesneuenus @GYHKYIOHYSAHHL YUPDPOSUX OAHUX,
NnepemeopeHuUx y 3HAHHS, OJisl OMPUMAHHA NeGHUX KOHKYPEeHMHUX nepesae. /s 3a0e3neyents iHmencugHo2o
PO36UMKY Oidxcumanizayii' y cghepi cmpaxoeoi’ OisiibHOCMI QOYIIbHO CUCMEMHO NIOX00umu 00 po3podxu it
20CN00APCHKO-NPABOBO2O  YPE2YMOBAHHS, BUKOPUCHOBYEAMU 3A2ANbHY MEOpilo  CUcmem, Memooono2io
CUCMEMHO20 AHANI3Y, NPOOIEMHO-0PIERMOBAHULL NIOXIO, MEMOOU MOOEIOBAHHS, COYIONI02TYHO20 ONUMYBAHHS
ma in.

baszosoio  memodonociero  nioxody 00  pospoOKu  20cnodapcbko-npasosoco  3abe3neyeHHs
Odidocumanizayii y cehepi cmpaxosoi OisnbHOCMI OOYIIbHO BUSHAYUMU MA PeaibHO BUKOPUCTO8Y8AMU

3a2anvbHy meopiio cucmem, CUCIEMHUL AHANI3, NPOOIEMHO-0PIEHMOGAHUI NIOXIO Ma THWL Memoou HAYK08O20
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apcenany. Aemopu GUOKPEMUNU NONONCEHHS CUCMEMHOI Memo00a02il, Wo Mawoms Oymu UKOPUCTAHI 8
PamMKax nioxo0y 00 po3podKu 20CNOOAPCbKO-NPABOBO20 3a0e3NeUeHH s, KUl NPONOHYEMbC. Busnaueno inwi
Memoou, HeobXiOHi 0718 peanizayii cucmemHoz20 nioxody 00 po3poOKU 20CNO0APCHKO-NPABOBO2O
3abe3neyennsl.

KamouoBi ciaoBa. crpaxoBa [isUIbHICTB, JiJDKHTaN-TpaHc(opMallii, TOCHOAAPCHKO-IIPABOBE
PETYJIIOBaHHSI, HOBITHI TEXHOJIOTIi, IU(POBI JaHi, CACTEMHA METOJIOJIOTisI, CHACTEMHUH aHai3.

Annotation. In the conditions of growing competition with traditional methods of business
organization and production activity today, it is not only impossible to ensure production growth, but
sometimes even to maintain its functioning at the achieved level. This encourages economic entities to search
for new methods, means of conducting business, including insurance activity. One of the areas of improvement
of insurance activity is the use of the latest technologies, digitalization. Legal (economic and legal) support is
a means of introducing digitization into economic activity. Based on this, research and determination of the
most effective approach to the development, improvement of the economic and legal provision of the latest
technologies, digitalization in the field of insurance is relevant. The purpose of the article is to substantiate
the expediency of using a systemic approach to the development of economic and legal support. The economic
and legal provision of insurance can be presented in the form of a certain complex of normative and legal
acts, which includes codified documents issued by the Verkhovna Rada of Ukraine; by its President, ministries,
agencies, and other bodies of executive power. In order to ensure the intensive development of digitalization
in the field of insurance activity, it is necessary to systematically approach the development of its economic
and legal regulation, to consider this regulation in relation to all stages of the life of the relevant activity.
Basic (legislative) legal acts must specify the main directions of digital transformation of the insurance
business, and lower-level acts must contain methodological provisions. One of the most discussed issues by
researchers of relations in the field of insurance entrepreneurship is the issue of the unity of the conceptual
apparatus. Digitalization means enabling, transforming, improving production functions, business processes,
or all production activities, transferring them to digital technologies, through ensuring the functioning of
digital data transformed into knowledge, to obtain certain competitive advantages. To ensure the intensive
development of digitalization in the field of insurance activity, it is advisable to systematically approach the
development of its economic and legal regulation, use the general theory of systems, the methodology of system
analysis, a problem-oriented approach, methods of modeling, sociological survey, etc.

The basic methodology of the approach to the development of economic and legal support for
digitization in the field of insurance activity is to define and realistically use the general theory of systems,
system analysis, problem-oriented approach and other methods of the scientific arsenal. The author singled
out the provisions of the system methodology, which should be used within the framework of the proposed
approach to the development of economic and legal support. Other methods necessary for the implementation
of a systemic approach to the development of economic and legal support have been identified.

Keywords: insurance activity, digital transformations, economic and legal regulation, latest
technologies, digital data, system methodology, system analysis
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Statement of the problem. Insurance is one of the oldest categories of socio-economic relations
between people and legal entities (business entities).

Digitalization, digitalization of economic activities, including insurance activities, and the insurance
services market is a key area of development of the organization of insurance relations at the present stage.
The transition of insurance business to the latest, digital technologies is a vital requirement of the XXI century.
Digitalization of economic processes, reorientation of production relations, and the organization of production
relations to a qualitatively higher level. In view of the above, it is important to research and identify the most
effective means of introducing the latest technologies in the insurance market.

Digitalization of economic processes, organization of relevant production relations, is carried out with
the help of legal means, economic and legal support for the formation, functioning and development of these
relations. At the same time, due attention is not paid to the search for the means of effective development of
this support in the insurance sector.

The purpose of this study is to substantiate the expediency of using a systematic approach in
developing an appropriate concept of economic and legal support for digitalization in the insurance sector.

Review of current research. The current trends in the development of insurance business and the
insurance services market are characterized by the works of Ukrainian and foreign scholars. It is worth noting
the works devoted to the conceptual apparatus, digitalization strategy in business organizations [1], [2], content
and mechanism of digitalization strategy formation [3], digitalization trends in the insurance market of
Ukraine[4], [5], etc.

Summary of the main material. Business interests and growing competition make traditional
methods of management unable to ensure its implementation even at the existing level, not to mention
guaranteeing an increase in production. This general trend of development encourages business entities to
search for new methods and means of doing business, including insurance activities. One of these areas is the
use of the latest technologies, digitalization, and digitalization.

Digitalization or digitization is "the transfer of information from physical to digital media"” [1]. At the
same time, digitization does not change the structure of information, it simply acquires an electronic form for
further processing in a digital format. Digitalization is the initial creation of a new product in digital form, with
new functionality and consumer properties" [1].

Digitalization, digital transformation in insurance means the introduction of computer digital
technologies into insurance processes in order to increase the efficiency of the insurance business [6]. The
advantages of insurance digitalization include the possibility of applying new technologies; customer focus,
the formation of higher quality insurance services; introduction of new, improvement of existing types of
insurance; increased competition, including by reducing costs, better satisfaction of insurance consumers, etc.

The reorientation of insurance activities to the virtual environment brings them to a qualitatively
higher level of implementation. In addition to developing new products and improving existing ones, the main
guidelines for the digital transformation of an insurance company are the formation of digital-oriented
personnel; process optimization; cost reduction; and gaining competitive advantages.) According to
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guestionnaires and face-to-face (interview) surveys of insurance business employees, insurance agents, and
insurance company customers, digital insurance allows insurance companies to reduce costs (by introducing
online insurance). In particular, costs are reduced as a result of the exclusion of intermediaries from the
insurance production line, reduction of insurance premiums, reduction of insurer's rent costs, etc.

Digitalization of insurance activities as a direction of organization of production relations,
digitalization of the insurance market is carried out through legal (economic and legal) regulation of production
relations, their reorientation to the latest technologies (cloud technologies, wireless communication
technologies) in the business processes of insurance companies. These relations should cover relations with
both external audiences - policyholders - and employees and insurance agents. These relations require legal
regulation.

The economic and legal support of insurance includes legislation governing the general organizational
and legal principles of insurance business, its organization, operation and development. This legal support can
be presented in the form of a certain set of regulatory legal acts, including codified acts - codes (in particular,
the Commercial, Civil and other); laws of Ukraine (an example is the Law of Ukraine No. 1961-1V of July 1,
2004 "On Compulsory Insurance of Civil Liability of Owners of Land Vehicles"[8], the Law of Ukraine No.
2664-111 of July 12, 2001 "On Financial Services and State Regulation of Financial Services Markets" [9], the
Law of Ukraine No. 1877-1V of June 24, 2004 "On State Support of Agriculture of Ukraine" [10], the Law of
Ukraine "On Licensing of Economic Activities" [11]) decrees and orders of the President of Ukraine (Decree
of the President of Ukraine No. 1468/99 of November 12, 1999 "On the Regulation on the Committee for
Supervision of Insurance Activities” [12]), etc. These are also regulations (instructions, methodologies,
regulations, orders) adopted by ministries, departments, central executive authorities and registered with the
Ministry of Justice of Ukraine; departmental regulations (for example, the Order of the National Financial
Services Committee of 19.05.2020 No. 925 "On Approval of Amendments to Certain Regulatory Acts of the
State Commission for Regulation of Financial Services Markets of Ukraine on the Preparation and Submission
of Reports by Participants of Financial Services Markets" registered with the Ministry of Justice of Ukraine
on 30.06.2020 under No. 595/348). [13]; regulatory acts of the body that, in accordance with the legislation of
Ukraine, supervises insurance activities; normative acts of local executive authorities in cases where certain
issues of regulation of insurance activity were delegated to these bodies by decision of the President or the
Government of Ukraine".

This brief overview of the legal (economic and legal) regulation of the insurance business is necessary
for the further analysis of the relevant legal acts for the purpose of ensuring the development of digitalization
in the field of insurance activity. The fact is that many of the practitioners, as evidenced by the conducted
sociological surveys, believe that the digitalization of the insurance company is a transition from a paper to an
electronic document or online trading of insurance policies. In this case, for successful digitalization in the
field of insurance entrepreneurship, it is enough to recognize the electronic policy as a full-fledged valid
document that has the same legal force as a paper insurance form, to make appropriate changes in the process
of concluding and implementing an insurance contract. It is necessary that both clients and other participants
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in insurance legal relations, including third parties, associations of insurers, reinsurers, mutual insurance
companies, state supervision bodies, state bodies, courts also recognized the legal force of an electronic
insurance policy. Meanwhile, as the author's research shows, to ensure the intensive development of
digitalization in the field of insurance activity, it is necessary to systematically approach the development of
its economic and legal regulation. And the systemic approach requires considering this regulation in relation
to all stages of the life of the corresponding activity. This is the formation (registration, legitimization,
licensing), functioning and development of the insurance business. After all, the latest digital technologies
have penetrated the insurance industry and affect all the above-mentioned stages of life, without bypassing any
aspect of insurance activity. At the same time, basic (legislative) legal acts (laws, government resolutions)
indicate the main directions of digital transformation of the insurance business, and lower-level acts
(departmental acts) contain methodological provisions. The object of legal regulation, and therefore research,
according to the proposed systemic approach, are the relations that arise in the process of formation,
functioning and development of the insurance market.

One of the most discussed issues by researchers of relations in the field of insurance entrepreneurship
is the issue of the unity of the conceptual apparatus. V. Varga, Yu. Kovalenko, L. Loginenko, T. Motashko, T.
Honore, N. Prykazyuk, P. Synegub, V. Tyshchenko, I. Shubenko and others addressed this issue. The
differences between digitization and digitization are discussed. As already mentioned, digitization is the
digitization of (digitized) data existing in digital form. That is, it is the automation of routine (for example,
accounting) operations. Digitization does not lead to changes in the organization, and therefore in the legal
provision of economic activity. Digitization, unlike digitization, is not so much the automation of individual
routine operations as the introduction of new information (computer, digital) technologies. As noted by T.
Motashko, it is about improvement "for the purpose of obtaining profit, business, change/transformation of
business processes (different from routine ones) and creation of an appropriate environment for their
implementation” [6]. Digitization can be defined as the enabling, transformation and/or improvement of
business functions, business processes or all production activities, transferring them to digital technologies,
through ensuring the functioning of digital data transformed into knowledge, to obtain certain competitive
advantages. If digitization refers mainly to local data systems, then within the framework of the digitization
process, the main focus is on information and interaction systems strengthened with the help of digitized data
and processes. This understanding of automatic and automated corresponds to the principles that were
developed by the classics of cybernetics in Ukraine at the time [14]. It has been proven that production
functions and work processes should, as a rule, become automatic, and organizational, organizational-
management relations should be such that they require mandatory inclusion in the system of human
organization. It was V.M. Glushkov for the first time (1987) substantiated the so-called principle of new tasks,
according to which it is impractical and inefficient to automate the existing management organization with its
present shortcomings. It is necessary to arrange this organization in advance. The huge potential of digitization

can be fully realized only under this condition. As for insurance, insurance entrepreneurship, it is also possible
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to highlight routine operations and organize organizational, organizational and managerial relations. It is clear
that these changes will require legal mediation.

To ensure the intensive development of digitalization in the field of insurance activity, it is advisable
to systematically approach the development of its economic and legal regulation, use the general theory of
systems, the methodology of system analysis, a problem-oriented approach, methods of modeling, sociological
survey, etc.

With the help of the above-mentioned system methodology, CA methodology, the main organizational
problems of the digitalization of insurance activity were determined, a program for the preparation of legal
acts was developed, which should cover the entire range of stages of the life cycle of digitalization in the field
of insurance activity: from the formation of insurance companies, new technologies in their activities - to the
identification of problems (differences between the desired and the actual), their analysis, diagnosis
(identification of the causes of the appearance of problems) and ending with the preparation of alternatives for
their solution. Identified digitalization problems, in turn, should come from the problems of society, social
problems (the method of CA is used - building a "tree of goals"). Within the framework of the concept that
should be applied in the development of legal support for the digitization of insurance, it is advisable to also
use the methods of analysis and forecasting, modeling and structuring, the method of expert evaluations,
sociological methods, in particular, the methods of sociological surveys. When using the latter, questionnaires
were developed, both extramural (questionnaire) and face-to-face (interview) methods of surveying employees
of the insurance business, insurance agents, and clients of insurance companies were conducted.

Conclusions. Digitization is the digitization of data that exists in digital form. Digitization does not
lead to changes in the organization, and therefore in the legal provision of economic activity. Digitization,
unlike digitization, is not the automation of individual routine operations, but the introduction of new
information (computer, digital) technologies.

This understanding of automatic and automated corresponds to the principles that were developed by
the classics of cybernetics in Ukraine. Based on the above, production functions and work processes should,
as a rule, become automatic, and organizational, organizational and managerial relations should be such that
they require mandatory inclusion in the system of human organization.

Digitalization in the insurance business provides a number of competitive advantages and opens up
new opportunities for the insurance business and its participants. Among the advantages of digitization of
insurance are the possibilities of using new computer technologies; new opportunities to meet customer needs,
increase the quality of services, reduce costs, increase competitiveness, etc.

Economic and legal provision of insurance can be presented in the form of a certain complex of
normative and legal acts, starting from codified documents (Economic, Civil and other codes), laws,
resolutions of the Verkhovna Rada; decrees, orders of the President of Ukraine, and ending with departmental
normative acts of ministries, departments and other central executive bodies registered with the Ministry of

Justice.
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In order to ensure the intensive development of digitalization in the field of insurance activity, it is
necessary to systematically approach the development of its economic and legal regulation, to consider this
regulation in relation to all stages of the life of the relevant activity. This is the formation (registration,
legitimization, licensing), functioning and development of the insurance business.
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OKPEMI ACHHEKTH PEAJIIBAIIL 3BAXHUCTY BIJ] I—IEI[OBPOCOBICHOi KOHKYPEHIIII ¥
CO®EPI MPOMHUCJIOBOI BJJACHOCTI

Anomauia. B cmammi Oocniodceno npobremamuxy peanizayii 3axucmy 6i0 Hed0OpoCOoBiCHOT
KOHKYpeHyii y cepi npomuciosoi 61acHocmi, 30Kkpema wooo SUKOPUCHAHHSA KOMEPYIUHUX HAUMEHYSAHb.
3anpononosano 3axoHo0asuo nepedbauumu, wo y pasi, AKWO HOPYWHUK HE 6UKOHYE DIiUleHHS
AHMUMOHONONLHO20 OP2aHy abo cyoy y 6CMAHOBLEHUN 8 PILUEHH] CMPOK | He NOGIOOMJISE NPO U020 GUKOHAHHSL,
AHMUMOHONONLHULL OP2AH 36ePMAEMbCSL 00 CYOY abo Cy0 camoCmiiiHo 8IOKPUBAE NPOBAONCEHHS (AKWO OYI0
piuentss cydy npo 3a00POHY GUKOPUCMAHHIL KOMEPYIIHO20 HAUMEHYBAHHS) 3 3d56010 NPO NPUNUHEHHS.
OpUOUUHOi 0coduU.

KarouoBi ciioBa: HenoOpOCOBICHA KOHKYPEHIIiS, KOHKYPEHTHE 3aKOHOJIAaBCTBO, 3aXUCT Bij
HEeT00pPOCOBICHOI KOHKYPEHIIi1, aAMiHICTPAaTHBHO-TOCIIONAPCHKI CaHKIii, TOProBelbHA MapKa, KOMEpIiiHe
HaliMEHYBaHHs

Annotation. The article explores the problems of implementing protection against unfair competition
in the field of industrial property, in particular the use of commercial names. The gaps in the current legislation
that do not allow for the full and effective implementation of decisions of antimonopoly or judicial authorities
to stop the offense are considered. Proposals have been developed to improve legislation to ensure the proper
implementation of protection against unfair competition in the field of industrial property. The definition of
unfair competition under national legislation and international acts is analyzed. Attention is drawn to the
complexity of the execution of a decision related to the cessation of misuse of the commercial name. The law
applicable body in its decision obliges the offender to stop using the designation, but how this should be done
is not established. The impossibility of enforcement of the decision to terminate the use of a commercial name
is proved, since this designation is not only an object of intellectual property, but also an obligatory element
of the legal personality of the legal entity-offender, therefore, changing the name requires amendments to the
constituent documents by decision of the General Meeting. It is proposed to provide by law that if the offender
does not comply with the decision of the antimonopoly body or court within the period established in the
decision and does not notify of its execution, the antimonopoly body applies to the court or the court
independently opens proceedings (if there was a court decision to prohibit the use of a commercial name) with

a statement on the termination of the legal entity.
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IloctanoBka mnpodsaeMu. PO3BHTOK pPHHKOBMX BIiTHOCHH HEMOXIWBUNH 0e3 (opmyBaHHS
LMBLTI30BaHUX MOJEJe MOoBeAiHKK mpodeciiiHnx ydacHUKIB puHKY. Lle, 3 omHOrO OOKY, a€ MOXIIMBICTH
cy0’eKTaM TOCIIOIapIOBaHHS, K1 MOCTIIHO BIOCKOHAIIOIOTH CBOIO MPOAYKIIIO 1 BIPOBAKYIOTh 1HHOBAIIIT,
TOOPOCOBICHO KOPHCTYBATHCH II€peBaraMu CBOIX MIANMPUEMHHUIBKUX 3YCHIIb, & 3 iHIIOTO OOKY, MOTHBYE
KOHKYPEHTIB 10 PO3BHUTKY. 3amo0iranHs i IpUMHUHEHHS HeTOOPOCOBICHHUX i 100 BUKOPUCTAHHS YYKHX
3M00yTKIB  3a0€3MeUyeThCsl MPUITMCAMU  KOHKYPEHTHOT'O 3aKOHOJABCTBA 1  JISUIBHICTIO  OpraHiB
AHTHMOHOIIOJIFHOTO KOMITETY YKpaiHU WIOJ0 iX 3acTtocyBaHHS. [lo mommpeHHX BHIIB HEJOOPOCOBICHOI
KOHKYPEHTHOI TOBEAIHKH, SIK CBITYNThH MPAKTHKAa aHTUMOHOIOJBHHUX OPTaHiB 1 CyIOBHX OpPraHiB, € aKTH
HEIMPAaBOMIPHOTO BHUKOPUCTAHHS JIJIOBOI pemyTallii iHIIOro cy0’€KTa TOCHOAAapIOBaHHS, 30KpeMa, HUITXOM
BUKOPUCTAHHS TO3HAYCHHS, II0 € CXOKUM 3 HOTO KOMEpIIHMM HaliMEeHyBaHHSM Ta/a00 TOPrOBEILHOIO
MapKoIo.

3niCHEHHS. NEpXKaBHOTO KOHTPOJIO 3a MpOsIBAMHU HEJOOPOCOBICHOT KOHKYpEHIIi € OIHHM i3
HANBaKJIMBIIIMX HAMPSIMIB IisUTbHOCTI AHTHMOHOTIOIBHOTO KOMITETY YKpaiHH, METOIO SKOTO € 3a0e31e4eHHs
3aXUCTY IHTEpECiB yJaCHHKIB TOBapHUX PHHKIB (Cy0’€KTIB TOCIONAPIOBAHHS) Ta CIIOKHBAUiB BiJ MPOSBIB
HeZo0pocoBiCHOT KOHKYypeHITii. 30kpema, y 2020 p. opraHaMn AHTUMOHOIIOJIBHOTO KOMITeTy YKpaiHu Oyio
npunrHeHo 147 mopymens 3akony Ykpainu «IIpo 3axuct Big HenoOpocoBicHOI koHKYpeHmii» [1]. [Tpu npomy
IOPOKY (pakTH HETPaBOMIPHOTO BUKOPUCTAHHS UYKOI JITOBOI pemyTallii 3aiiMaloTh Ipyre Micie cepes miei
TPyIH MOPYIIEHb Y cdepi HenoOpOoCcoBiCHOT KOHKYpeHIIii [2].

3akoH Ykpainu «IIpo 3axuct Bi HenoOPOCOBICHOT KOHKYpeHIii» [3] 3akpiluioe BUAM MOPYLICHS i
aJIMiHICTPaTHBHO-TOCIIOAPCHKI CaHKINIi 3a ix BumHeHHs. [Ipore criemmdika mpaBoBOro pexuMy 00’ €KTIB
MTPOMHCIIOBOI BJIACHOCTI, IO YaCTillle 3a BCE CTAIOTh 00’ €KTaMH MOCATaHb HEJOOPOCOBICHUX KOHKYPEHTIB,
HaKJIaJa€ 10JaTKOBI OCOOIMBOCTI CTOCOBHO BUKOHAHHS PillleHb aHTUMOHOIIOJIEHUX 200 CyJIOBUX OPTaHiB IO
MPUITUHEHHST HeIToOpOCOBIiCHOI KOHKypeHmii. lle 3yMOBIIIO€ 3BepHEHHS A0 IPAaBOBUX MeEXaHi3MiB,
nependaueHUX HITUMH aKTaMM IIUBLIBHOTO 1 TOCIOIAPCHKOr0 3aKOHOAAaBCTBA. AJjie Hapasi Il MeXaHi3MHU He
3aBK/IM 320€3MeUyIOTh KIHIIEBUI PE3yJIbTaT 3aXHCTY.

AHaJii3 ocTaHHIX JocTimKkeHb i myoaikaniid. [[lupoka nmpoGieMaTrKa 3aXUCTY BiJl HEIOOPOCOBICHOT
KOHKypeHIIii po3pobiena B npamsx H. Kopuak, O. Bakanincekoi, O. be3yxa, [. Kopanb Ta inmux asropis. Lli
PO3pOOKH 3aKIaar0Th MATPYHTS JJIsl TOJATBIINX JOCHIPKEHb, 30KpeMa, B YaCTHHI OMpAIfOBaHHS MMUTaHb
BUKOHAHHS pIllIeHb AHTHUMOHOTONBHUX OPTaHiB, MPUHHATHX 3a pe3ylbTaTaMd pO3MIISALY CIpaB Ipo
MIPUITUHEHHS. HEJOOPOCOBICHOI KOHKYpEHINii, MOB’43aHOi 3 00’€KTaMH MPOMHCIOBOI BJIACHOCTI, a TaKOX
pillleHh CYJOBHUX OpraHiB y cIpaBax MpO 3aXWUCT NpaB Ha OO0 ’€KTH MPOMHUCIOBOI BIAacHOCTI y cdepi
KOHKYPEHLIl.

Merto1o 1i€i cTarTi € po3poOKa MPONO3ULiH 3 BIOCKOHAJIECHHS 3aKOHOAABCTBA IIOJ0 3a0€3MeUCHHS

HaJISKHO]I peaizalii 3aXucTy Biag HenoOpPOCOBiICHOI KOHKYpeHIT y chepi MPOMHUCIIOBOI BIaCHOCTI.
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Buknan ocHoBHoro marepiaay. BimnosimHo nmo cr. 1 3akony VYkpaimu «IIpo 3axmct Bin
He100pPOCOBICHOI KOHKYPEHIIi» HeT0OpOCOBICHOIO KOHKYPEHIII€I0 BU3HAIOTHCS OyAb-sKi Jii Y KOHKYpEHIii,
IO cynepedaTh TOPrOBHM Ta IHIIMM YECHHM 3BHYAsM Y TOCMOJApChKil AisuibHOCTI. Lle dopmymtoBaHHsS
LIJIKOM BiATIOBia€ YCTaJCHOMY B MIKHAPOJAHIN MPaKTHIli BU3HAYEHHIO aKTy HEJOOPOCOBICHOT KOHKYpEHIIi1
SK OyJb-KOTO aKTy KOHKYpEHIIi, II0 CYyNepeyuTh YEeCHHUM 3BHYasIM y MPOMHUCIOBUX 1 TOPTOBETBHHUX
CIpaBax, 3aKpilUICHOMY B 0a30BOMY MiKHApOAHOMY IOKyMeHTi — cT. 10 bis ITapu3pkoi KOHBeHII mpo
OXOPOHY TPOMHUCIIOBOI BIACHOCTI [4].

B 000x BH3HAYECHHSAX KIIOYOBHH HArojoc 3A1MCHEHO Ha MOBEAIHII KOHKYpPEHTa, sKa CYNEpEeYHTh
YEeCHUM 3BHYasM Yy rocmnojapcekiii chepi (cepa mpoMuciioBocTi, Toprisii Tomo). Sk ciaymHo 3azHadae O.
BbakamiHceka, 3aKOHOZAaBUE BH3HAUEHHS HEIOOPOCOBICHOT KOHKYPEHIIli MOTIWHAE BCi [ii, AKi BHXOIATH 3a
MeX1 TOProBHX Ta IHIIUX YeCHUX 3BHYAIB Y TOCIIOAAPCHKIN MIAIBHOCTI [5, c. 17]. 3aKOH HaBOAUTH TEPEiK
HaHOUTBIN TOMIMPEHNX BUJIB MOPYIIEHb, MMPOTE HE BUYEPIYE I MOHATTS Jumie HUMH. Kareropis decHuX,
no0pHX 3BHUAIB POPMYETHCS B MPOIECT OaraTopa3zoBoOro 3aCTOCYBaHHS B UJIOBOMY O0OPOTI MIEBHUX TIPABHII
MTOBEIiHKH 1 € TIEBHOIO MIPOIO PYXJIHBOIO.

Takox BaXKJTMBUM € pO3yMiHHS IIbOTO TOHATTS B KoHBeHIii ipo 3acHyBaHHs BeecBiTHROT opranizariii
inTenektyansHoi BrmacHOCTI (CTOKrombMchKid KoHBeHmii). Y cr. 2 miei KonBenmii mepembaueHo, IO
IHTelleKTyallbHa BJIACHICTh «BKJIIOYAE TPaBa, IO BiHOCATHCS JIO: ... BUHAXOMIB Y BCIX Tally3siX JIFOJCHKOT
TiSUTPHOCTI, HAYKOBUX BIAKPUTTIB, TMPOMHCIOBHX 3pa3KiB, TOBapHUX 3HAKIB, 3HAKIB OOCIyTOBYBaHHS,
¢GipMOBMX HalilMEHYBaHb 1 KOMEpLIHHMX ITO3HAYECHb, 3aXUCTY BiJi HEJOOPOCOBICHOI KOHKYPEHIIi...».
BxittodueHHs 3aXUCTy BiJl HEAOOPOCOBICHOT KOHKYPEHIIIT 10 MepeltiKy 00’ €KTiB IHTEIEKTYaJIbHOI BITACHOCTI HE
MOJKHA TIIyMa4HuTH OYKBaJbHO, 3 OTJISIIY Ha Te, IO 1€ TIOHSTTS HE HAJIeXKUTh JI0 PE3yJIbTaTiB iHTEIEKTyaabHOT
nisutbHOCTI. CKOpim 32 Bce, po3poOHnKkn KoHBEHIIIT Maiu Ha MeTi 3aCBIIYUTH TICHUH 3B’SI30K MiXK 3aXUCTOM
BiJl HeZOOPOCOBICHOT KOHKYPEHIIIT 1 BITHOCHHAMH IHTENIEKTYJILHOI BIIACHOCTI, PO3yMIOUH, 1110 caMe 00’ €KTH
THTEJIeKTYaJIbHOI BIACHOCTI HalfuacTille CTaloTh iIHCTpyMEHTaMU HeJ0OPOCOBICHOT KOHKYPEHTHOT MPAKTHKH.

OpHuM 3 BUIB HEJOOPOCOBICHOT KOHKYPEHIIi B HalllOHAJIbHOMY KOHKYPEHTHOMY 3aKOHOZABCTBI
BBKAETHCSI KHETIPABOMIPHE BUKOPUCTAHHS JIOBOI pemyTarlii cy0'ekTa rocno/iaproBantsy (rjiaBa 2 3aKoHy).
B INapu3bkiii KOHBEHIIT 11l Jil MO3HAYEHI SIK «BCI Jii, 37aTHI SKUM OU TO He OyJIO0 CIOCOOOM BHKJIMKATH
3MINTyBaHHA BiJHOCHO IMiJIPUEMCTBA, NPOAYKTIB HYH TPOMHCIOBOI ab0 TOProBeIbHOI MisITBHOCTI
KOHKypeHTa». HaykoBui XapakTepu3ylOoThb iX SK Take BHKOPHCTaHHS JiJIOBOI pemyramii cy0’ekrta
rOCHOAAPIOBAaHHS, SKE 3arajioM abo 0e3MoCepeaHbO € MOCATAHHAM Ha KOHKPETHHH 00’€KT 1HTEJIEKTYalnbHOI
BJIACHOCTI UM MaiiHO Cy0’ €KTa rocloJaploBaHHs, B IKOMY BTUJICHA II€BHA CKJIa[0Ba I1JI0BO] peryTaLii cy0’ ekTa
rOCHOAapIOBaHHs a0o 1110 Ma€ BILIMB Ha OLIHKY AUIOBOI pemyTauii [5, c. 122]. Inmumu cinoBamu, HAETHCS PO
napa3uTyBaHHs NOPYIIHUKA Ha IUIOBIM penyTalii, nepeBarax, 3100yTUX iHIINM Cy0’€KTOM T'OCIIOIaPIOBAHHS
Ha PUHKY, 3 METOI0 OTPUMAaHHS HE3aCIyKEHOI BUTO/H.

[epmum 1 HafOLIBII MOMIMPEHUM HA MPAKTULI NPaBONOPYLICHHSIM 1IbOTO BULy € «HenpaBomipHe
BUKOPUCTaHHS Mo3Ha4YeHb» (cT. 4 3akoHy). HempaBomipHMM € BHKOpUCTaHHS iME€Hi, KOMEpLiHHOTrO
(pipmoBoro) HaltMeHyBaHHS, TOPrOBEIbHOT Mapky (3HaKa JUIsi TOBAPIB 1 MOCIYT), PEKIAMHHX Martepiamis,
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oopMiIeHHS yIIaKOBKM TOBapiB 1 MEpiOAMYHHMX BUAAHB, iHIIMX MO3HAUYeHb O€3 J03BONY (3romu) cyb'exTta
TOCHOAAPIOBaHHs, SIKUH paHille MoYyaB BUKOPUCTOBYBATH iX a0 CX0Xi Ha HUX MO3HAUEHHS y TOCMIOJApChKiii
JiSUBHOCTI, IO TIPU3BEJIIO YW MOXKE NPU3BECTH JO 3MIIIyBaHHSA 3 JiSJIBHICTIO LBOTO cy0'exTa
rOCHOJapIOBaHHA.

3a pesynbraTaMyd PO3IJSLY CHOpaBU NPO BiANOBIAHE MOPYLICHHS OpraHd AHTHMOHOIIOJIBHOTO
KoMiTeTy YKpaiHu NpuiMaroTh OOOB'SI3KOBI AJIi BUKOHAHHS DILICHHS, B TOMY YHCIi MPO 3aCTOCYBaHHS
aJIMIHICTPaTUBHO-TOCTIOIAPCHKUX CAaHKIiN: BHU3HaHHS (akTy HeZOOpPOCOBICHOI KOHKYPEHIil; MPHUIIMHEHHS
He0OpPOCOBICHOI KOHKYpeHIii; od¢iliiHe ChpocTyBaHHA 3a pPaxyHOK MOPYIIHWMKA TMOIIMPEHUX HUM
HEeTpaBAUBUX, HETOUHUX ab0 HEMOBHUX BifoMmocTeif; HaknaganHs mwrtpadis (ct. 30 3akony Ykpainu «llpo
3aXHUCT BiJl HETOOPOCOBICHOI KOHKYPEHIII1»).

[Ipu npomy BimmoBigHO 10 4. 1 cr. 60 3akony Yipaiam «lIpo 3axucT eKOHOMIUHOT KOHKYPEHITII»
3asIBHHK, BiJIITOBi/Ia4, TPETS 0c00a MArOTh MPABO OCKAPYKUTHU PIllIEHHs OpraHiB AHTUMOHOTIOIBHOTO KOMITETY
YkpaiHu MOBHICTIO 200 YaCTKOBO JIO TOCIIOIAPCHKOTO CYY Y IBOMICSYHHUN CTPOK 3 JHS OJIEPIKaHHS PIIlICHHS.

3a HasgBHOCTI PINIEHHS aHTHMOHOIIOJIEHOTO OpraHy abo CyIOBOTO OpraHy BHHHUKAE TMHTAaHHS TIPO
BUKOHAHHS PIllIEHHS, a/Ke CaMe BiJl CBOEYACHOCTI 1 TOBHOTH peai3allii MopyITHIKOM BiAIOBITHUX i 1 Oyie
3anexaty e(heKTHBHICTh 3aXUCTY. SIKIIO OyIIo MPUIHATO PIlIEHHS PO HaKiIaJeHHs mrTpadiB, ocoda, Ha SIKY
HaKJIa/IeHO mTpad cruiadye Horo y ABOMICSYHHMA CTPOK 3 JTHS O[CpKaHHS PIlIEHHS PO HAKIIAIeHHS mTpady;
y pasi Hectuiatu mTpady y CTPOKH, NepeadadeHi pillleHHsIM, Ta TIeHI OpraHd AHTUMOHOIIOIFHOTO KOMITETY
VYkpainu cTarytoTh mrpad Ta mneHro B CygoBoMy Mopsaky (4. 3, 4. 7 cT. 56 3akony Ykpainu «IIpo 3axuct
EKOHOMIYHOI KOHKYPEHIIIT»).

binbm cknamHuM Moke OYTH BUKOHAHHSI PIIICHHS, TOB’si3aHE 3 NPUIMHEHHSIM IOPYILICHHS.
[IpaBo3acTocoBuMii OpraH B CBOEMY pillieHHI 3000B’s3y€ OPYITHUKA TPUTHHATH BUKOPUCTAHHS TO3HAYESHHS
(ToproBenbHOI MapKHu, KOMEPIIHOTO HaliMEHYBaHHS TOLIO), IPOTE B SIKUH CI10Ci0 11e Mae OyTH 3a0e31eueHo,
SIK TIPaBUJIO, HE BCTAHOBIIOEThCS. Tak, HANpUKIaJ, B pimieHHI TuM4acoBoi aaMiHicTpaTuBHOI kojerii AMK
VYkpainu Bix 23.12.2022 p. Oyno BuzHano, mio [T «YKPAMJAKTUKY BunHWIO MOPYIISHHS 3aKOHOIaBCTBA
PO 3aXHUCT BiJl HEIOOPOCOBICHOI KOHKypeHIli, mependaueHe cT. 4 3akoHy Ykpainu «[Ipo 3axucT Bix
HEeI06POCOBICHOT KOHKYPEHILii», Y BUIIISII HEIPaBOMIPHOT0 BUKOPHCTaHHs 6e3 no3Bony TOB «HAYKOBUI
HEHTP «YKPATHCBKA JTUJJAKTUKA» komepuiiinoro (pipmosoro) Haitmenysanns «YKPJIUJAKTHK»,
CXOXOro 3i CKOpoueHHM KoMmepuiiHuM ((ipMoBum) HaiimenyBamnaM TOB «HAYKOBUM LIEHTP
«YKPATHCBKA JIMJTIAKTHUKA»— «YKPJIUJIAK», sxke TOB «HAYKOBHI1 ILIEHTP «YKPATHCBHKA
JNJJAKTHUKAY paHnirie mo4anao BUKOPUCTOBYBATH y CBOiH TOCIOJAPCHKIM JisSUTBHOCTI, 10 MOXKE MTPHU3BECTH
0 3mimyBaHHS 3 JisuibHiCTIO TOB. AHTUMOHONOJBHMN OpraH 3000B’S3aB MOPYIIHWKA TNPHUIIMHUTH
MOPYIIEHHS] 3aKOHOJABCTBA MPO 3aXUCT BiJl HEITOOPOCOBICHOI KOHKYpPEHLIi Yy MICAYHMH CTpPOK 3 IHS
OTPUMaHHS I[LOTO PIlIEHHS, & TaKOXX MOBIAOMUTH AHTUMOHOIIOJBHHNA KOMITET YKpaiHH NpPO BUKOHAHHS
3000B’s13aHHS IPOTSITOM 5 JTHIB 3 THS BUKOHAHHS [6].

AHani3yroud TUTaHHS BHKOHAHHS pIlIEHb NP0 TPUITUHEHHS HEMPaBOMIPHOTO BHUKOPHCTAHHS
KOMEPIIHHOTO HalMEHYBAaHHS CIiJl BPaxOBYBaTH, 110 OO0 ’€KTHBHA CTOpPOHA LWX IOPYIIEHb MOXeE OyTH
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Pi3HOMaHITHOIO, 3A1HCHIOBATUCS IIJSIXOM BUKOPUCTAaHHS KOMEPLIHHOTO HaiiMeHyBaHH: (a00 HOro yacTHHH)
1HIIUM Ccy0’€KTOM y BIACHOMY: KOMEpUiHHOMY HaiiMeHyBaHHi, OyAb-KOMY IiHIIOMY MO3HA4YEHHi, IO HE
OXOPOHSIETBCS K 00’€KT TPOMHUCIIOBOI BIACHOCTI (HANpPHKIIAA, Ha3Ba HA BHUBICIi), JTOMEHHOMY iMeEHi,
TOproeelnbHii Mapui. ToO0To 3MilTyBaHHS TaKKX IO3HAYEHb MOKE BiIOYBATHCS HE JIUILE Ha PiBHI «KOMEpIIiiiHe
HaliMeHyBaHHs MPaBOBJIACHUKA — KOMepIliiiHe HaiMEHYBaHHS MOPYIIHUKA», a i B 1HIIMX BHIE3a3HAUYCHUX
(dhopmax.

SIK110 BUKOHAHHS PiLICHHS PO NPUITMHEHHS BUKOPUCTAHHS BUBICKH, TOPTOBEIBHOI MApKH TOIIO, SIK
MPaBUIIO, HE MOB’sI3aHE 31 3HAYHUMH YCKIJIQAHEHHSIMH, HaBiTh, y pa3i MPUMYCOBOIO BUKOHAHHS (HAIIPUKIIAL,
LUISIXOM JIEMOHTYBaHHSI BUBICOK), TO BUSIBUTHCS (JaKTHYHO HEMOXKJIMBHM MPUMYCOBE BUKOHAHHS PiLICHHS
IIPO MPHUNMHEHHS BUKOPUCTAaHHA KOMEPLIMHOro HaliMEeHyBaHHS, SIKIIO IPAaBOBJIACHUK CAMOCTIHHO HE BUMHSE
HEOOXImMHUX Oiil mia mboro. Take TO3HAYCHHS € HE JHIIe 00 €KTOM IHTENEKTyalbHOI BIIACHOCTI, a M
00OB’SI3KOBUM €JIEMEHTOM MPaBOCY0’€KTHOCTI IOPUAMYHOI OCOOM-NIOPYIIHUKA, JUIS 3MIHH SKOrO B
KOPIIOPaTHMBHOMY 3aKOHOJABCTBI IepedadeHa neBHa npouesypa.

B umHHOMY 3aKOHOJABCTBI HE KOHKPETH30BAaHO CIOCIO peamizamii CIocoOy 3axHCTy Yy BUTIISIL
TPUINHHEHHS HETOOPOCOBICHOI KOHKYPEHIIIi», a TAKOXK aHAIOTIYHOTO CIMOCOOY 3aXUCTY «IIPHUIMHEHHS Mii,
ska mopyurye mpaBo» (cr. 16 IluBinmeHOro komekcy Ykpainu [7]), «IpUNHHEHHS HEMPaBOMIPHOTO
BHKOPHCTAHHS KOMEpIIHHOTO HaiMeHyBaHHs» (4. 5 cr. 159 Tocmomapchkoro komgekcy Ykpainu [8]). B
pe3ynbTaTi, Ha TPaKTHIl TO3WBadi 3aCTOCOBYIOTH pi3HI (DOPMYIIIOBaHHSA, BUMArarmouyu «IPUMTHHUTH
BUKOPUCTAaHHS KOMEPIIIHOTO HaliMEHYBaHHsI», «BHECTH 3MiHH JI0 YCTaHOBUMX JOKYMEHTIBY», «CKacCyBaTH
JepKaBHY PEECTpalliio MiIPHEMCTBAY», «IIEPEPeECTpyBaTH KOMEpIiliHe HallMeHyBaHH» Ta iH. [9, c. 416].
Ceoro uacy Bummii rocrionapcekuii ¢y YKpaiHU HalaB pO3'ICHEHHS, IO, 33JI0BOJIBHIIOYH BUMOTY PO
MPUITUHEHHS] HEMPaBOMIPHOTO BHKOPHCTaHHS KOMEpPIIHHOTO HalMEHYBaHHS, CyJ HE MOXKe 3000B's3aTH
MOPYIIHWKA 3MIHUTH HOTO HaliMEeHYBaHHSI IIUTSIXOM MIepepeecTpallii, HaJIe)KHUM CITOCOOOM 3aXHUCTY € BHECEHHS
3MiH JI0 3aCHOBHHMIBKUX jJokyMeHTiB (1. 78 IlocranoBu I[lnenymy BI'C Vikpainu «[Ipo nesiki muTaHHS
MPAaKTUKW BUPILIICHHS CIIOPiB, OB’ I3aHKX 13 3aXMCTOM IPaB iIHTENEKTYaJIbHOI BIacHOCTI» Bil 17 sxoBTHA 2012
p- Ne 12) [10].

HiiicHo, 715t TOTO MO0 MPUMWHUTH BUKOPUCTAHHS KOMEPIIHHOTO HaliMEeHyBaHHS, TOTPIOHO 3MIHUTH
Take HalMEHYBaHHS, 110 Y CBOIO Yepry BUMAarae BHECEHHS 3MiH 10 YCTAHOBUMX JOKYMEHTIB, aJuke Oyab sika
IOPUIIMYHA JIi5l, BYNHEHA [TOPYIIIHUKOM IIiJl BIACHUM HaliMEeHYBaHHsIM, Oyie BBaKaTHCh aKTOM BUKOPHCTAHHS
TaKOT0 KOMEPUiIHHOr0 HaMEHYBaHHS.

PexomennoBane BI'C VkpaiHu OaueHHS HaJIEKHOro crnoco0y 3axHCTy MpaBa Ha KoMepliiiHe
HallMEeHYBaHHS TaKOX YSBIAETHCS MPOOJIIEMATUYHUM 3 TOYKHU 30py MOTO MpaKTUYHOI peatizamii. 3rigHo 4. 3
ct. 90 LluBinpHOrO KOJEKCYy YKpaiHM HaliMEHyBaHHS IOPUIMYHOI OCOOM BKa3yeThCsl B ii yCTaHOBYMX
JOKYMEHTaX 1 BHOCHTBHCS JI0 €AMHOTO JIEPKABHOTO PEECTPY; IO €JUHOTO JECPKaBHOTO PEECTPY BHOCSTHCS
BiJIOMOCTI TPO OpraHi3aliifHO-paBoBy (opMY FOPHAUYHOI 0cOOH, 1I HalilMEHYBaHHs, MIiCIIE3HAXOJKCHHS,
OpraHd YIpaBIiHHA, (Qilii Ta MpeICTAaBHUITBA, METY YCTAaHOBH, a TAaKOX IHIII BiJIOMOCTi, BCTaHOBIIEHI
3aK0HOM (4. 4. cT. 89); 3MiHN 10 YCTAaHOBYMX JOKYMEHTIB IOPUIUTHOI OCOOH, SIKI CTOCYIOTBCS BiIOMOCTEH,

50



DICTUM FACTUM I'OCIIOAAPCBKE ITPABO TA ITPOLIEC

BKJIIOYEHUX JI0 €JMHOTO JIEP>KaBHOI'O PEECTPY, HAOMPAIOTh YMHHOCTI U TPeTiX oci® 3 mHS iX JepKaBHOI
peectpauii (4. 5 ct. 89). PiteHHs npo BHECEHHsI 3MiH 0 CTaTyTy TOBapHUCTBA, BiAYYKCHHS MaiiHa TOBApUCTBA
Ha CyMy, 1[0 CTAaHOBUTH M'SITAECAT 1 Oinblie BiICOTKIB MaiHa TOBApHUCTBA, Ta MPO JIKBIAALII0 TOBAPUCTBA
MPUAMAIOTHCs OIIBIIICTIO HE MEHII SIK Y 3/4 TOoJ0CiB, SKIIO iHIIE HE BCTAHOBJICHO 3aKOHOM (4. 2 CT. 98).

Omxe, ans peamizalii pilICHHS aHTUMOHOIOJBHOTO a0 CyIOBOrO OpraHy Ipo MPUITUHEHHS
BUKOPUCTAaHHS TEBHOTO KOMEPILIMHOIO HaliMEHyBaHHs HEOOXigHO 3i0paTu 3arajbHi 300pH YYacHHKIB
TOBApUCTBA 1 MaTU HE MEHIII K 3/4 roJI0CiB 32 3MiHYy HaliMEHYBaHHSI.

3po3ymisio, 10 TPOBEACHHS BKAa3aHMX OpraHi3allifHO-IPaBOBHX [ili HE 3aBXAW MOXe OyTH
peanizoBaHO Yepe3 pi3HI O0’€KTUBHI U CyO €KTHBHI Mepemkoad. ToMmy, 3 OISOy Ha BiJICYTHICTH B
3aKOHO/IABCTBI JI€BUX MOXIIMBOCTEH AJISi OIEPAaTHBHOTO MPHUMYCOBOTO BHKOHAHHSA I[HOTO DPIIIEHHS 30BHI,
KOHKPETHHI MeXaHi3M BUKOHAHHS IIbOTO CIIOCO0Y Ma€ BUPINIYBATHCH BiATIOBiIadeM caMocTiitHO. Lle MoxyTh
OyTH pi3HI pimIeHHS, SK-TO: BHECEHHS 3MiH 10 YCTaHOBYHMX [IOKYMEHTIB IIOAO 3MiHHM KOMEpIHHOTO
HallMEHYBaHHS, NPHUIIMHEHHS 3IIHCHEHHS TOCHOJAPCHKOI JiSUTBHOCTI TiA TIEBHAM KOMEPI[iHHIM
HalMeHYBaHHSM, JIIKBiaIlisl, pEOpPraHi3amis TOIIO.

3aKOHOAABCTBO MPO BUKOHABYE MPOBA/HKEHHS TAKOXK HE MICTUTH €()EKTHBHOTO MEXaHi3My BHUPIIICHHS
BKa3aHoro nmuTaHHA. Tak, BigmoBigHO A0 4. 1 c1. 75 3akony Ykpainu «lIpo BukonaBye mpoBapkeHsas» [11],y
pa3i HEeBUKOHAHHS 0e3 MOBAKHUX NMPUYMH Y BCTAHOBJICHMH BHKOHABIIEM CTPOK PILICHHS, IO 3000B’s3y€
OOpKHMKA BUKOHATH MEBHI /i1, BAKOHABEIlb BUHOCUThH IOCTAHOBY IIPO HAKJIAJCHHS WTpady Ha OOp’KHUKA -
¢iznuny ocoly y po3mipi 100 HeomogaTKOBYBaHHX MIHIMYMiB JIOXO/IiB TPOMaJIsiH, Ha TIocaoBux ocid - 200
HEOINOJAaTKOBYBaHMX MIHIMyMIiB JIOXOMIB TIpOMajisiH, Ha OOpXHHKa - opuauuHy ocody - 300
HEOIOJaTKOBYBaHUX MiHIMyMiB JJOXOIB IPOMA/IsIH Ta BCTAHOBIIIOE HOBUI CTPOK BUKOHAHHSI.

Ane nopymHUK (Horo mocazoBa 0ocoba) MOKe apryMEHTYBAaTH MOBaXKHICTh NMPUYUH HEBHUKOHAHHS
pillleHHs] TIPO MPHUITUHEHHS BHUKOPUCTAHHS KOMEPIHOTO HaliMEHyBaHHS MOBAXXHHUMH NPHUYUHAMH —
BiJICYTHICTh HEOOXiJTHOI KUIBKOCTiI TOJIOCIB JJIsi MPUUHSTTA DIllICHHS Ha 3arajlbHuUX 300pax, 00’€KTHUBHI
po0JIeMHU CKJIMKAHHS 3arajibHUX 300piB TOIIO.

BucHoBok. 3 ornsay Ha BKasaHe, BPaxOBYIOUM 3HAYEHHA HaWMEHYBaHHS IOPHAWYHOI OCOOHM B
KOHTEKCTI 11 JieriTUMalii Jyis y4acTi B TOCHOJIapCbKOMY O0OOpPOTI, B 3aKOHOJABCTBI JOIUIBHO Mepea0aunTu
NEBHI MPOLENypH Ul BPETYJIIOBAHHS BiAHOCHH, B AKHMX O€pe y4acTh IOpUAMYHA 0co0a, L0 BUCTYNAE B
000pOTI HE3aKOHHO, HENPAaBOMIPHO BUKOPHCTOBYIOUM KOMepLilHe HaliMeHyBaHHA. OIHMM 13 LUIAXIB
BHPIIICHHS TAaKOl CUTYyallii MOXXe OyTH HAaCTYIMHHI MEXaHi3M: y pasi, SKIO MOPYIIHUK He BUKOHYE PillIeHHS
AHTHMOHOIIOJILHOTO OpraHy abo CyAy y BCTAHOBJIGHHH B PillIEHHI CTPOK 1 HE MOBIJOMJISIE IPO OO BUKOHAHHS,
AQHTHMOHOTIOJIFHUI OpPTaH 3BEPTA€THCS 1O CyAy ado Cyll caMOCTIHHO BiAKpUBAa€ NMPOBaHKEHHS (SKLIO OyIo
pileHHs cyxy mpo 3a00pOHY BHKOPHUCTaHHS KOMEpPLIHHOro HaiiMEHyBaHHS) 3 3asBOIO PO NPHUIIMHEHHS
FOPUANYHOL OCOOH.

ToOTo migcTaBoO U TOCTAHOBJIEHHS CYIOBOTO PIIICHHS IOJO MPUIUHEHHS IOPUANYHOI 0coOn
CTaHe 3IiMCHEHHsS MiSUIBHOCTI 3 HENPaBOMIPHMM BHUKOPUCTAHHSIM KOMEpPLIHHOro HaliMEeHyBaHHS 1
HEBUKOHAHHS PIIICHHS PO HOTO MPUITHHEHHS.
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Crin 3a3Ha4nTy, o 3akoH Ykpainu «[Ipo gep:kaBHy peecTpalliro IopuaAnYHHUX 0ci0 Ta QiznyHux 0cio-
nignpuemiliey B peaakiii Big 01.01.2016 [12] nepenbavap mijcTaBu JJis MOCTAHOBIICHHS CYJIOBOTO PillICHHS
LI0A0 MPHUIUHEHHS IOPUINYHOI 0coOH, IO HE MOB'A3aHO 3 OAaHKPYTCTBOM IOPUAMYHOI OCOOH, cepel] IKUX
Oy i miICTaBH, IO SIKUX MOKE OYTH MPUPIBHAHO 31MCHEHHS AiSJIbHOCTI 3 HEMPAaBOMIPHUM BUKOPUCTAHHSIM
KOMEpLIMHOro HaliMEHyBaHHS, 30KpeMa: NpPOBAaPKEHHS MAiSUIBHOCTI, IIO CYNEpeYnuTh YCTAaHOBUUM
JOKyMEHTaM, a0o Takoi, o 3a00poHeHa 3aKOHOM; HasBHICTh B €OMHOMY JEep)KaBHOMY PEECTpi 3alKCy Hpo
BiJICYTHICTh FOPUANYHOT OCOOH 32 BKA3aHUM i1 MiCLIE3HAXOKEHHSIM.

3anpornoHOBaHy MiJICTaBy JJIsl IPUMYCOBOI JIKBigaIlil FOPUIUIHOI OCOOU JIONMIIBLHO 3aKPIMTUTH B CT.
110 HuBinbHOTO KOAEKCy YKpaiHu cepes TPeThoi Ipynu MiAcTaB JiKBigamii — «... 3) 3a pillIeHHsAM CYIy Ipo
JKBITAINIO0 OPUANYHOI 0COOM B IHINMX BHITAIKaX, BCTAHOBJICHUX 3aKOHOM, - 3a TI030BOM BiITIOBiTHOTO
Oprany Jep>KaBHOI BIaIm».

3anpoBaKeHHS B 3aKOHOJABCTBI HETATHMBHHUX MPABOBHX HACHIAKIB IS IOPHIUYHOI OCOOH, sKa
HEMPaBOMIpHO BHUCTyHae B OOOPOTI MiJ Uy>KUM KOMEPIIHMM HailMeHyBaHHSIM 1 He BUKOHYE pIllIeHHS
AHTHMOHOIIOJIEHOTO OpTraHy abo CyIy MIOA0 3MiHH TAKOTO KOMEPIIITHOTO HalMEHYBaHHs, Oy/ie MaTH BaXKIINBE
MoTepeKyBaIbHE 3HAYCHHS 711 HEJIOMYIISHHS TaKoi MOBEIIHKY Ta 11 HETATHOTO MPUTMHEHHSI.
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Anomauia. HeobxioHow ymo010 (yHKYiOHY8AHHA 300P0B020 PUHKOBO20 Cepedosuiyd, 0OMeiCeHHs
MOHONONIZMY 8 20CNOOAPCHKIll OIANbHOCHIE € eKOHOMIUHA KOHKYDEHYisl.

Ilepexio 00 KOHKYpeHmMHUX 3acad 8 eKOHOMIYi, 3abe3nevenHs CMAHOBNEeHHA I (DYHKYIOHYBAHMA
300p08020 PUHKOB020 CepedosUulld, 3anpo8AONCEHHA | 3AXUCH KOHKYDEHMHUX BIOHOCUH - € OOHUM 3
OdepocasHux npiopumemie. B Oeaxux eunaokax, oOepoiicasi, 3amicmb 3axXucmy KOHKYPeHYli 00800umucs
nputiMamu 3axo0u 3 NIOMPUMKU HAYIOHATLHO20 UPOOHUKA CYREPEeUHICIb MidiC 080MA NPOMULEHCHOCHIAMU —
O0YINbHICMIO 30eulesleHHsT NPOOYKYIL OISl CHOJICUBa4ie i HeoOXIOHICmIo obMexcumu 00Cmyn IMRHOPMHOL
npoOyKYii Ha pUHOK 3 Memor OOpPOMbOU 3 DeulesUM IMNOPIMOM, SIKULL CMEOPIOE NEPEUKO0NCAE PO3BUMKOBE
6]1ACHO20, HAYIOHATLHO20 BUPOOHUYMEa. Tomy numanHs OANAHCY THMEpPeci8 eKOHOMIYHUX | 0epICABHUX
inmepecie 6 maxkiu cumyayii cmae Oedani axkmyanvuiwium. Ocobruge 3HAUEHHS HADYBAE 3AXUCM
HaylOHATbHO20 BUPOOHUKA Y 38 A3KY 3 NICAA80EHHOI0 8i00V006010 Yrpainu. Topeoso-obmedcysanvhi
PO3CNI0Y8ANHS NPAKMUYHO 3A62HCOU KOHDAIKMYIoms 13 yinamu KoHkypenmuoi nonimuxu. Ilpaso COT ma
VKpaiHcbke 3aKoH00ascmeo (3akonu Ykpainu «llpo 3axucm HayioHanbHO20 MOBAPOSUPOOHUKA  8i0
demnine0gozo imnopmyy, «lIpo saxucm HayionarbHo20 MOBaAPOBUPOOHUKA 8I0 CYOCUA0B8ANHO20 IMNOPMY» MaA
«Ilpo 3acmocysanmns cneyianbHux 3axo0ié wooo imnopmy 6 YKpainy») nepedbauaromv MONCIUGICHD
3ACMOCYBAHHA  PISHOMAHIMHUX THCMPYMEHMIB, ale GUKIHUYHO MOp208eibHo20 3axucmy. MincHapooro-
npasosa peenamenmayis disnenocmi THK, wo cynepeuume HayioHAbHUM IHMepecam, NPaKmudHo 6i0CYmMHs.
Hoyinbno cucmemuo nioxooumu 00 HPABOB02O 3aOe3Ne’eHHs: O0OMEeNCeHHs MOHONONIZMY, BUOLIAYU
HOPMAmMuGHy Mooeb, IKA Mae Oymu CucCmemMamu308anor, 00CMAMHIM Ma HYMPIUHBO Y3200H4CEHOIO.

KarouoBi c1oBa: ekoHOMiIYHA KOHKYPEHIIis, 37J0POBE PUHKOBE CEpPEIOBUINE, [TiKiTami3allis, 3aXUcT
KOHKYPEHTHHUX BiIHOCHH, €()eKTHBHICTh MIPABOBOTO 3a0e3nedeHHs 0OMEeXEeHHS MOHOIIOINI3MY, HOpMAaTHBHA
MO/IeTb, TOPTOBEIbHI PO3CITiTyBaHHSI.

Annotation. Economic competition is a necessary condition for the functioning of a healthy market
environment, limiting monopolies in economic activity.

The transition to competitive principles in the economy, ensuring the formation and functioning of a
healthy market environment, the introduction and protection of competitive relations is one of the state
priorities. In some cases, the state, instead of protecting competition, has to take measures to support the
national producer, a contradiction between two opposites - the expediency of making products cheaper for
consumers and the need to limit the access of imported products to the market in order to fight against cheap

imports, which creates obstacles to the development of own, national production. Therefore, the issue of
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balancing the interests of economic and state interests in such a situation is becoming more and more urgent.
The protection of the national producer is of particular importance in connection with the post-war
reconstruction of Ukraine. Trade-restrictive investigations almost always conflict with the goals of competition
policy. WTO law and Ukrainian legislation (laws of Ukraine "On the Protection of the National Product
Producer from Dumping Imports"”, "On the Protection of the National Product Producer from Subsidized
Imports" and "On the Application of Special Measures Regarding Imports to Ukraine") provide for the
possibility of using various instruments, but only trade protection. There is practically no international legal
regulation of the activity of TNCs, which is contrary to national interests. It is advisable to systematically
approach the legal protection of monopoly restrictions, highlighting a normative model that should be
systematized, sufficient and internally consistent.

Keywords: economic competition, healthy market environment, digitalization, protection of
competitive relations, efficiency of legal support for restriction of monopoly, normative model, trade
investigations.

The urgency of the problem. Economic competition is a necessary condition for the functioning of a
healthy market environment. That is why the introduction and protection of competitive relations is one of the
state's priorities, and effective legal protection of the restriction of monopolies in economic activity is an
effective means of achieving this goal.

Analysis of recent research and publications. The issues of legal support for the protection of
economic competition, legal responsibility for its violation, and the spread of monopolistic activity were raised
in the writings of such scientists as: A.Yu. Atamanova, A.G. Bobkova, S.S. Valitov, B.V. Derevyanko, G.D.
Dzhumageldiyeva, R. A. Jabrailov, D.V. Zadyhaylo, O.R. Zeldina, P.S. Matveev, V.S. Milash, S.A. Paraschuk,
O.P. Podtserkovny, K.Yu. Totiev, V.A. Ustymenko, B.V. Shuba, V.S. Shcherbina and others.

Much less attention is paid to the effectiveness of legal protection of monopolistic restriction in
economic activity, the requirements for this protection. Even fewer authors systematically approach the
research of the normative model as a set of legal acts regulating the relevant relations and requirements for it.

Presenting main material. A necessary condition for the functioning of a healthy market
environment is economic competition. That is why the organizational and ensuring the functioning of
competitive relations is one of the tasks of management in the field of economy, a means of limiting monopoly
in economic activity.

At the same time, in some cases, the state, instead of protecting competition, has to take measures to
support the national producer, a contradiction between two opposites - the expediency of making products
cheaper for consumers and the need to limit the access of imported products to the market in order to fight
against cheap imports. The latter, of course, creates great obstacles to the development of one's own, national
production. Therefore, the issue of balancing the interests of economic and state interests in such a situation is
becoming more and more urgent. In recent years, the contradictions between the Antimonopoly Committee of
Ukraine, which takes care of the protection of economic competition, and the Ministry of Economy, which

introduces restrictive measures, have intensified.
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The protection of the national producer is of particular importance in connection with the post-war
reconstruction of Ukraine. After all, it should be expected that a stream of investments and grants will pour
into the country. This flow will come with international (transnational) corporations that will have their own
interests, which will not always coincide with our national interests.

WTO law and Ukrainian legislation (laws of Ukraine "On the Protection of the National Product
Producer from Dumping Imports”, "On the Protection of the National Product Producer from Subsidized
Imports” and "On the Application of Special Measures Regarding Imports to Ukraine™) provide for the
possibility of using various instruments, but only trade protection. Among them, measures aimed at protecting
national producers from dumping (anti-dumping measures) and subsidized imports (measures to counter the
application of illegitimate subsidies) stand out. The form of application of anti-dumping measures is the
establishment of anti-dumping duties.

There is practically no international legal regulation of the activity of TNCs, which is contrary to
national interests. Both at the regional and universal level. Although there are already international legal
documents that are used to regulate the activities of international corporations. These are, for example, the
foreign investment code adopted by Latin American countries in 1970, the Charter of Economic Rights and
Responsibilities of States, approved by a resolution of the UN General Assembly in 1974, the norms of which
are aimed at protecting the economic rights of developing countries (according to the mentioned resolution
UN intergovernmental commissions on transnational corporations and centers on TNCs were created); regional
declaration on international investments and multinational enterprises dated June 21, 1976 p.; and as an
appendix, guidelines for multinational enterprises. These are the "Principles for the Control of Restrictions on
the Business Practices of Monopolies and Corporations”, approved in 1980 by the UN General Assembly.

The TNC's system of guiding principles includes: observance of international law; subjection to the
law of the host country; consideration of the policy of this country in the field of development and law;
cooperation with the host country excluding the practice of bribery and subsidies, as well as mandatory non-
interference in internal affairs. However, the norms of this document are not mandatory, their implementation
is voluntary. That is, we are talking about the norms of the declarative document.

In addition, most TNCs have their own corporate business principles developed in practice, which are
adapted to UN recommendations, as well as to local legislation. As noted by M.S. Pshenichnyi, regarding
issues of legal regulation of the activities of TNCs from developing countries and capitalist countries, two
approaches emerge. Countries that have embarked on the path of their independent development are trying to
develop such international legal acts that would make it possible to control the activities of TNCs, while
capitalist countries aim to preserve and consolidate their influence. One should agree with the opinion of the
former Director General of the International Labor Office, a well-known scholar-theoretician in the field of
international law, Wilfred Jencks, according to which: "...the position of law in relation to TNCs is as
amorphous and helpless as was the position in relation to intergovernmental organizations, before the changes,
that took place in the mid-1940s.” Thus, international legal regulation of the activities of TNCs at the regional
level plays a certain role, but it is not yet able to protect countries, especially those that have embarked on the
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path of independent development. Therefore, it was these countries that put forward demands for the
establishment of a new international economic order, within which legal regulation of the activities of TNCs
would be carried out, aimed at establishing certain restrictions on the expansion of corporations, taking into
account national interests. In this case, we are talking about the international legal regulation of the activities
of TNCs of a universal nature. TNCs carry out economic, financial, trade, technological, and at a new stage,
political and social interaction between countries. The activity of TNCs fundamentally changes the picture of
the world, and therefore, without taking this into account, we cannot study the processes taking place in modern
economic relations. There are various, contradictory approaches to the evaluation of the activities of these
giant economic corporations, which do not take into account the national borders TNCs cannot be evaluated
only negatively or positively. Each individual case has its own advantages and disadvantages, but putting the
activities of TNCs in a legal framework is considered necessary in the near future [1].

It is clear that legal regulation must meet certain requirements for it. Otherwise, it will not be truly
effective. These are the requirements of completeness and sufficiency, consistency (non-contradiction) of the
legal regulation of relevant relations, its effectiveness, etc.

Regarding the legal regulation of competitive relations at the national level (the resolution of these
issues at the universal, global level depends exclusively on the political will of Western countries). An analysis
of the actual state of legal regulation of competitive relations to limit monopoly in the economic activity of
economic entities in Ukraine shows that it does not meet the specified requirements.

We denote the set of legal norms that make up the legal support for the restriction of monopoly in
economic activity by the term "normative model of restriction of monopoly”, which (model) means a set of
non-contradictory, mutually agreed-upon legal acts that regulate the processes of restriction of monopoly,
demonopolization of the economy, anti-monopoly regulation, control over compliance with legislation on the
protection of economic competition; protection of the interests of business entities, groups of business entities
and consumers against its violations.

The normative model of monopolistic limitation, from the point of view of the branch appropriateness
of the acts that are included in its structure, is complex in nature. That is, the structure of the mentioned model
includes not only such complex acts as the laws of Ukraine "On protection against unfair competition”, "On
protection of economic competition”, but also administrative acts ("On the Antimonopoly Committee of
Ukraine", Code of Ukraine on administrative offenses), criminal (anti-corruption) law, etc.

The legal principles of limiting monopolies and ensuring the protection of economic competition are
laid down in such normative legal acts as the Constitution of Ukraine, the Economic Code and laws of Ukraine
"On the Antimonopoly Committee of Ukraine”, "On protection against unfair competition™, "On protection of
economic competition™.

According to Article 42 of the Constitution of Ukraine, abuse of a monopoly position in the market,
unlawful restriction of competition and unfair competition are not allowed. Types and limits of monopoly are
determined by law. Article 92 of the Basic Law stipulates that competition rules and antimonopoly regulations
are determined exclusively by the laws of Ukraine.
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Economic and legal principles of support and protection of economic competition, restrictions on
monopolies in economic activity are contained in the Economic Code and the above-mentioned laws. In
particular, in the Economic Code of Ukraine, the provisions of Art. Art. 25-29 of Chapter 3 "Restriction of
Monopoly and Protection of Business Subjects and Consumers from Unfair Competition”. According to Art.
27 "Limitations of monopoly in the economy" "A monopoly is recognized as a dominant position of a business
entity, which gives it the opportunity to limit competition on the market of certain goods (works, services)
independently or together with other entities" (paragraph 1). A monopoly is the position of a business entity
whose share in the market of a certain product exceeds the amount established by law. The position of business
entities on the product market can also be recognized as monopolistic if there are other conditions defined by
law (clauses 2, 3). In the case of social necessity and with the aim of eliminating the negative impact on
competition, it is stated in clause 4 of this article, state authorities implement antimonopoly regulation
measures in accordance with the requirements of legislation and measures of demonopolization of the
economy, provided for by the relevant state programs, with the exception of natural monopolies, in relation to
existing monopolies. . P. 5 of Art. 27 bodies of state power and bodies of local self-government are prohibited
from adopting acts or taking actions aimed at the economic strengthening of existing monopolistic business
entities and the formation without sufficient grounds of new monopolistic entities, as well as from making
decisions on exclusively centralized distribution of goods.

According to Art. 29 "Abuse of a monopoly position in the market" is considered such abuse:
"imposing such terms of the contract that put the counterparties in an unequal position, or additional conditions
that do not relate to the subject of the contract, including the imposition of a product that is not needed by the
counterparty; limiting or stopping production, as well as withdrawing goods from circulation in order to create
or maintain a deficit on the market or establish monopoly prices; other actions taken with the aim of creating
barriers to market access (market exit) of economic entities; setting monopolistically high or discriminatory
prices (tariffs) for your goods, which leads to violation of consumer rights or limits the rights of individual
consumers; setting monopolistically low prices (tariffs) for their goods, which leads to restriction of
competition.

The Law of Ukraine "On the Protection of Economic Competition™ defines economic competition as
a competition between economic entities with the aim of gaining advantages over other economic entities
through their own achievements, as a result of which consumers, economic entities have the opportunity to
choose between several sellers, buyers, and a separate business entity cannot determine the conditions of the
turnover of goods on the market. competition is a fundamental element of the market, thanks to which a balance
between supply and demand is achieved. Business entities, authorities, local self-government bodies, as well
as administrative and economic management and control bodies are obliged to promote the development of
competition and not to commit any illegal actions that may have a negative impact on competition.

Determination of the monopoly (dominant) position of business entities should be carried out in
accordance with the appropriate methodology approved by the order of the Antimonopoly Committee of
Ukraine dated March 5, 2002 [2].
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Regarding inconsistencies in the legal regulation of trade investigations. In the legal community, the
contradiction between the expediency of supporting the national producer and the protection of competition
has intensified. Big business is interested in protection against unscrupulous imports, medium-sized business
wants to be able to buy cheaper imported goods. Therefore, trade-restrictive investigations almost always
conflict with the goals of competition policy. The purpose of anti-dumping duties and quotas is to limit the
access of imported products to the market under the pretext of fighting against cheap imports. At the same
time, lowering the price of products for consumers and zero barriers to entering the market is the goal of any
state's competitive policy. The issue of coordination of relevant legal acts is becoming more and more urgent.
In recent years, there have been more frequent cases when the Antimonopoly Committee of Ukraine, which
has the right to vote on the implementation of restrictive measures, does not support the proposals of the
Ministry of Economy on their implementation [3].

Regarding completeness of legal regulation. Legal enforcement of the limitation of monopolies in
economic activity is directed, as a rule, not against monopolists, but against their monopoly capture of the
market (goods, services). This provision should solve the problems of monopolistic collusion, monopolies of
prices, problems of absorption by monopolists of weaker competitors. However, an incomparably greater
threat to national security is created by corruption in power, especially in its executive branch. The Law "On
Prevention of Threats to National Security Associated with Excessive Influence of Persons Who Have
Significant Economic or Political Weight in Public Life (Oligarchs)" (Oligarchs Law) should solve the relevant
problem - the problem of overcoming the oligarchic nature of the Ukrainian state. The law on oligarchs should
strengthen their responsibility, since they have incomparably more opportunities to bribe the government, to
carry out other dangerous acts mentioned above.

The public danger of actions that provoke corruption risks, in relation to bribing the authorities,
increases in proportion to the growth of the corresponding opportunities, threatening national security. This
should reflect the sanctions for the criminal actions of the persons who offer and those who receive bribes.
Therefore, the law on oligarchs should adequately strengthen legal responsibility for corrupt acts, expand the
list of socially dangerous corrupt acts that should be punished. Such actions should also include lobbying for
draft laws, misdirecting, using, embezzling state budget funds, promoting one's protégés to relevant positions
outside of competitions, etc. As for trade-restrictive investigations, they, as noted, almost always conflict with
the goals of competition policy. There are certain claims to the legal regulation of trade-restrictive
investigations. In particular, there are many complaints about excessive secrecy of investigation materials,
relevant evidence, etc. The state is conducting a course on digitalization of management operations, including
digitization of trade investigations.

In order to improve work within the framework of trade investigations/reviews (anti-dumping, anti-
subsidy, special). a special IT platform was created. This software product is designed to automate the process
of conducting trade investigations/reviews in the country and the participation of interested parties in them,
simplifying the process of submission and exchange of information and materials within the framework of
trade investigations, ensuring public access to information and materials related to the use of trade defense
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tools. Information on the procedural stages of using the IT platform as part of participation in trade
investigations is being prepared.

Conclusions. The transition to competitive principles in the economy, ensuring the formation and
functioning of a healthy market environment, the introduction and protection of competitive relations is one
of the state priorities.

In some cases, the state, instead of protecting competition, has to take measures to support the national
producer, a contradiction between two opposites - the expediency of making products cheaper for consumers
and the need to limit the access of imported products to the market in order to fight against cheap imports,
which creates obstacles to the development of own, national production. Therefore, the issue of balancing the
interests of economic and state interests in such a situation is becoming more and more urgent.

The protection of the national producer is of particular importance in connection with the post-war
reconstruction of Ukraine.

WTO law and Ukrainian legislation (laws of Ukraine "On the Protection of the National Product
Producer from Dumping Imports”, "On the Protection of the National Product Producer from Subsidized
Imports" and "On the Application of Special Measures Regarding Imports to Ukraine™) provide for the
possibility of using various instruments, but only trade protection.

There is practically no international legal regulation of the activity of TNCs, which is contrary to
national interests.

It is advisable to systematically approach the legal protection of monopoly restrictions, highlighting
a normative model that should be systematized, sufficient and internally consistent.

Reference

1. Pshenychnyi M.S. International legal regulation of the activity of a transnational company (TNC).//
dspace.onua.edu.ua » bitstream » handle).

2. Metodyka vyznachennya monopol'noho (dominuyuchoho) stanovyshcha sub”yektiv hospodaryuvannya,
zatv. rozporyadzhennyam Antymonopol'noho komitetu Ukrayiny vid 5 bereznya 2002 r. No 49-r.
Ofitsiynyy visnyk Ukrayiny. 2002. No 14

3. Shershun S., Lakhno S. Konkurentsiya i torhovel'ni rozsliduvannya: khto peremozhe // Yurydychna hazeta/

https://yur-gazeta.com/publications/practice/inshe/konkurenc

60


https://yur-gazeta.com/publications/practice/inshe/konkurenc

DICTUM FACTUM I'OCIIOAAPCBKE ITPABO TA ITPOLIEC

YK 346.5

ORCID id 0000-0001-5839-8742

DOI https://doi.org/10.32703/2663-6352/2023-1-13-61-76
Myopuit Cepeiii Mukonaaiiosuu

Cy00s 2ocnoodapcokozo cyoy micma Kuesa,

acnipanm MAYII (m. Kuig)

KOH®JIIKT IHTEPECIB B KOPIIOPATUBHUX IOPUJIUYHUX OCOBAX

Anomauis. Cmamms npucesuena npooiemamuyi KOHQAIKmMY iHmepecis, wo MoxHce SUHUKAMU Npu
VYNPABGNIHHI KOPNOPAMUBHUMU HOPUOUYHUMU 0coDamu. AHANI3YIOMbCA HAUOLIbUWL PO3N0BCIOONCEHT (hakmopu,
WO MOAHCYMb CNPULUHAMY BUHUKHEHHS KOHQIIKmM iHmepecis, K 3imKHeHHs IHOUBIOYaNIbHUX | KOPHOPAMUBHUX
inmepecis, HeOOCMamHs NPO30PICMb NPOYECié NPUUHAMMS PilleHb MAa HU3bKULL pi6eHb emuyHoi cgidomocmi
VAPAGAIHYAL.

Knrouoei cnoea: xonghnikm inmepecis, kopnopamusHa wpuouyHa ocoba, iHOuioyaivhi iHmepecu,
KOpnopamueHi inmepecu, KOpnopamueHi 8iOHOCUHU, penymayiini pusuKu, UPIULEHH KOHGQIIKMY, BHYMPIUWHI
NONIMUKU, cCUCmeMa Op2anie YNpaeiints, 6I1ACHUK KOPNOPAMUSHUX NPAe.

Annotation. The article is devoted to the problem of conflict of interests that may arise in the
management of corporate legal entities. The most widespread factors that can cause a conflict of interests are
analyzed, such as a clash of individual and corporate interests, insufficient transparency of decision-making
processes and a low level of ethical awareness of the manager. The article focuses attention on the negative
consequences of the conflict of interests, which can affect the reputation and financial stability of corporate
legal entities. Approaches to resolving conflicts of interest based on the development and implementation of
ethical codes, the creation of independent committees for conflict resolution, and the involvement of external
consultants have received scientific justification. The article contains an analysis of current legal and
legislative aspects and those that are within the scope of the legislative initiative aimed at ensuring
transparency in the settlement of conflicts of interest in corporate legal entities. The author provides
recommendations on improving the legal regulation of internal policies in order to ensure effective
management of conflicts of interest. The author concludes that: the naturalness of any person as a physical
being presupposes the presence of following one's own interest, and the system of management bodies of a
business entity only outlines their direction in the directions of possible realization; the choice of
organizational and legal form of a legal entity can influence the choice of corporate governance structure and
future features of lobbying interests of interested parties, taking into account the field of activity; the
fundamental principle should be implemented in the basis of avoiding contradictions in the corporate sector:
the state, in the person of authorized bodies, ensures the interests of participants in corporate relations, by
balancing the general economic interest of each carrier (shareholders, as owners of corporate rights, a joint-

stock company and its officials).
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IocranoBka npobdaemu: Posrisan koHQITIKTY iHTEpeciB Mae 6e3nocepeHiil 3B’ 30K 31 cheporo ix
BUHUKHEHHS. B nmaHoMy BHUManmky Tpeba 3BEpHYTH yBary Ha cdepy MpaBOBITHOCHH SKI BHHHKAIOTh TPH
B3a€MOJIi iHTEpeciB yYacHHWKiB, MPAIiBHUKIB Ta CaMmMoro cy0’ €KkTa rocrmomaproBaHHSI — ToOTO y cdepi
KOPIOPaTUBHUX BigHOCHH. Lls cdhepa BIAHOCHH BKItOYAE Jii, 10 TIOB’A3YIOTHCS 31 CTBOPEHHSM, JisUTbHICTIO
Ta MPUNUHEHHSAM cy0’ekTa rocrnonaproBaHHs. Ha KokHOMy 3 BUILl€3a3HAUEHUX €TaliB BiIOYBarOTbCA i,
CTpSIMOBaHi Ha pealizalliio iHTepeciB 3alliKaBICHUX TPyl cy0’ekTiB. PazoM 3 TuM, HalOiIMBII OoNTUMAaTbHA
30aJ1aHCOBAHICTh TAKHX IHTEPECIB OyJe 3aJCKUTE BiJl TOTO, HACKUIBKYM MOBHO Ta 00 €KTUBHO BpaxOBaHi
iHTepecHu 3a3HaueHHUX cy0’ekTiB. [IpoTe Taka 30anaHCOBaHICTh MOXKE 1 MOBHHHA JIOCSATATHCH 32 JIOTIOMOTOO
MPaBOBUX HOPM, 1[0 Mae OYTH 3alIOPYKOIO 00’ €KTHBHUX BaKEJB BIUIMBY Y IONEPEIKCHHI, HEBUIIOBaHI Ta
BUPIIICHHI MOTEHIIMHUX KOHQIIKTIB IIUPOKOTO CHEKTPY MPOSBY: BiJ OCOOMCTHX 3alliKaBICHOCTEH Ta
KOHKYPEHILIi 70 TPsSMOr0 MPOTHCTOSHHS YYacHHKIB KOPHOPATUBHHUX BIAHOCHH 3aJis1 JIOCSTHEHHS
IOCTaBJIEHUX LIIIEH.

[IpobeMaTKy KOPIOPATHBHOTO YIPAaBIiHHS, KOPHOPATHBHUX KOH(IIKTIB, KOPIOPATHBHOI
BIIACHOCTI BHUCBIiTIIOBaH y cBoi npamsix M. borym, I1. bopriesud, O. Binauk, O. Bomosuk, 0. XKopHokyii,
K. Koueprina, B. Pe3nixoBa, C. Ceprorin, I. Cnacubo-®ateeBa, 1. Tkauyk Ta iHmi. Ase, He3BaKalO4Yl HA
3HaYHy KUTBKICTh HAYKOBUX ITyOJIKaIliif 3 IPaBOBOTO PETYIIOBAHHS HisSUTBHOCTI KOPIIOpamiid, HU3Ka MUTaHb
1010 KOH(ITIKTY 1HTEPECiB B KOPIIOPATUBHUX IOPUANIHUX 0C00aX BUMArae moJalbIInX HAYKOBUX PO3POOOK.

MeTto10 aoCTigKeHHS] € HAYKOBO-TIPAKTUYHWHN aHami3 pIi3HOBHUIIB KOH(IIKTY IiHTEpeciB B
KOPIIOPaTHBHUX IOPUANYHUX 0c0o0axX Ta HaAaHHS MPOMO3ULIH 100 YJOCKOHAJIEHHS HOPMAaTUBHO-TIPAaBOBOT
0a3u 11 X BUPILICHHS.

Buxkiiax ocHoBHOT0 MaTepiaJy. Peanii croromeHns y cdepi rocrnogaproBaHHsS B YKpaiHi
XapaKTepU3YIOTHCS MIEBHUMH OCOOJIMBOCTSMH, IO JIEkKATh B OCHOBI CylepeyHOCTel y cepi KOpnopaTUBHUX
BiTHOCHH. 3a3HaueHi XapaKTEePHi OCOOIMBOCTI BUSBISIFOTHCS, B TIEPIIY YEpry, V HEJOCTATHIH eeKTHBHOCTI
MEXaHI3MIB CIPSMOBAaHUX Ha pEriiaMEHTAIl0 [isSUIBHOCTI Cy0’€KTa TOCIOJIAPIOBAHHS Ta BIJHOCHH 3
yuacHukaMu. Came Iie JIeKHUTh B OCHOBI HAWOUIBII MOIIMPEHUX KOH(QIIKTIB iHTEpECiB, IO BUSBISETHCS Y
KOH(pOHTaIii M’k cy0’€KTOM TOCIOJApIOBaHHS Ta YYaCHUKAMH 1 MpalliBHUKaMH Yy MOBHOTI peaizarmii ix
mpaBa. 3apaqy CIPaBeUIMBOCTI MaeMO KOHCTATyBaTH, IO OCTaHHI TaKOX «BHOCATh CBill BKIag» y
BUHUKHEHHS Ta PO3BUTOK KOPIIOPATUBHHUX KOH(JIIKTIB IIISIXOM 3JI0BXKHBaHHS BIACHUMHU IPaBaMH.

BuiezasnaueHi MipKyBaHHST B CBOI OCHOBI IOBHOIO MIpOH IMIATBEPIKYIOTh BHCIIOBIICHE
O.M.BiHHuK: iHTEpecH, 110 BUHHKAIOTH y cdepi KOPIOPATUBHUX BiTHOCHH B aKI[IOHEPIB Ta aKIIOHEPHUX
TOBAapHUCTBAX, y IOPUIMYHIHN JIiTEpaTypi HA3UBaIOTh KOprnopaTUBHUMHU. [Ipyu pOMy KOproOpaTHBHI iHTepecu

aKI[IOHEPHOTO TOBAPUCTBA BiIHOCSTH JI0 3arallbHUX, a aKI[IOHEPiB — 10 IHIUBIAyanpHuX [1, c. 408].
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[IpoTe MaemMo 3a3HaYMTH TPO HASBHICTH PI3HUX MOIVIAAIB O PO3YMIHHSI TOHSTTS «iHTEpecH
akuioHepiB». Tak, . B. Cnacubo-®ateeBa BU3HAYAE IHTEPEC aKI[IOHEPIB SK BIACHUKIB aKI[iH, 110 MOJIATAE B
HACTIJIbKU €()EeKTUBHOMY YIPaBJIiHHI KaIliTaJlOM, 32 SKOTO BiH IPUHOCUB OM JOCTATHIO KUTBKICTh IPUOYTKY,
BiJl 4OTO 0O€3MOCEPEIHRO 3ATICKHUTh HE TUTBKH OJICP)KaHHS JIUBIICHIIB 3a akKIlisiMH, a ¥ X pUHKOBA I[iHA, 10 €
BaXJIUBUM JJIsl aKIlioHepa MpHU peaizallii HUM CBOTO MOBHOBR)KEHHSI IIO0 PO3MOPSIKEHHs akUisMu [2, c.
316].

CaymHoro € i no3uuis FO. B. Xopra, sikuii BBaxae, mo peaiizaliisi 3aKOHHHX iHTEPECIiB aKLiOHEPiB
3IIHACHIOETHCS 3 ypaxyBaHHIM XapaKTEpHUX 0coONMMBOCTEH (POpMyBaHHs CTaTyTHOTO KamiTady, a caMe: a)
iHTepec y pO3MOJiI aKIlii BiAMOBIAHO A0 AIHCHOI BapTOCTI BKJIAJiB, BHECEHUX JI0 Kamitany; 0) iHTepec y
30epekeHH] YacTKH B CTaTyTHOMY KamiTali (3aXx¥cT Bif ii po3MUBaHH:); B) iHTepec y 30epekeHHi mepBicHO
1HBECTOBAHOTO JI0 TOBapHCTBA KaIiTaxy, HOro MpUPOCTi Ta OTpUMaHHI AWBIACHAIB; T) iHTepeC B OOMEKEHHI
BiMOBimanpHOCTI 3a Oopramm ToBapucTtBa [3, c. 11]. IHTepecw, mo 3HAWIUIIM CBOE BITOOpaXKEHHS SK
MIPaBOBITHOCHHH, IO 3a0e3MeueHi IOPUINIHAM 3aXHCTOM YOCOOIOIOTh KOJIO BiIIOBITHUX MpaB. 3a3HAUYEHE
po3ainsie M. bory, skuit 3BepTaB yBary Ha Ba)IJIMBICTh 00’ €THAHHS IHTE€PECIB YUYaCHUKIB y 3a0e3meueHHi
MTO3UTHBHOI aTMOC(hepr KOPITOPATUBHUX BiJHOCHH MUITXOM CTIHKHX KOPIMOpATHBHHX mpaB. Tak, M. borym
BBaXKae, IO IHTEPECH aKIiOHEPiB, TIOB’A3aHi 3 y4acTIO Cy0’ €KTa TOCMOIapPIOBaHHs BUSBISIOTHCS B 1) iHTEpeci
OTPUMAaHHS TEBHOI YaCTKU MpHOYTKY (AMBiAEHIIB) KOopmoparlii; 2) iHTepeci ymnpaBIiHHS KOPIIOPALi€o, M0
3YMOBITIOE€ MOKJIMBICTh BCTAHOBJICHHS KOHTPOJIO HaJ MaifHOM Koproparllii; 3) iHTepeci OTprMaHHS YacTKU
aKTHUBIB KOpIIOpallil y BUNMAAKY i1 JikBigauii; 4) inTepeci orpuManHs iHhopMarii Ipo JisUTbHICTh KOpIIoparii;
5) iHTepeci OTpHMaHHs JOXOLY BHACTINOK BigUy>KEHHS aKIioHepamMH/y4aCHHKaMH KOpIIOpamii CBOiX
aKIiii/uacTKu y cTaTyTHOMY KarmiTani [4, c. 104].

[Morpu 3a3HadeHe HE MOXKEMO ITHOPYBATH HASBHICTH iHAMBIAYaJIbHUX IHTEpPECiB YUYACHHKIB Ha SKi
MOXKE BIUIMBAaTH ICHYBaHHS CyO €KTHMBHHX YWHHHKIB: TICHXOTHI OCOOMCTOCTi, CyNEepewIHBiCTH abo
HETIOCJTIJIOBHICTb TIPH JIOCSITHEHH] 02)KaHOTO Pe3yNbTaTy abo iHAMBIyanbHi 0COOIMBOCTI PO3YMiHHSI BIACHHX
notped, OaxkaHp 1 mparHeHs. Takoxk, M0 MATBEPIKYEThCs pimeHHsM KoHcTuryniliHoTO cyny Ykpainu, He
MOJKHA OYIKYBaTH CIIJIBHOCTI B iHTEpecax BIACHHUKA Pi3HHUX 332 00CSITOM KOPIIOPATUBHHX IpaB [5].

IcHye 1 iHIIAa TO3MIIis, sIKa TOJISATAE y 3allepedeHH] iHTepeciB Cy0’ekTa rocroaaproBanHs y cdepi
KOPHOpPAaTHBHUX BiHOCHH. [1iICTaBOIO JUIs TaKOi JYMKH € 3arepedeHHs iCHyBaHHs BIIaCHOI BOJI Ta iIHTEpeCiB
y CyO’€KTiB TOCIIOJApIOBAHHS, OCKIIKM CaMe YYaCHHKH, BIIACHUM BOJICBUSBICHHSM, (DOPMYIOTH BOIIIO
cy0’€KTa rocrolaproBaHHs, BOJIS SIKOTO MOXKE CHPUIMATHCh aBTOHOMHOIO 1 CAMOCTIHHOIO BUKJIFOYHO IIOJIO
TpeTix ocid aje He IIOA0 y4YacHWKiB. BBakaeMo Takwii mimXim IOBOJI CIa0KWM, B TEPIIy Yepry depes
CYINIEpEYHICTh 3aKOHOJABCTBY Ta CYJOBIl MPaKTHII.

Xoua rocroiapoyii cyd’ eKT KOPIIOPATUBHOT'O THUITY BIIPOBA/IXKY€E iHTEpecH HOro yYacHHUKIB, IIPOTE,
TaKu# 1HTEpec He MOXKe OYTH OTOTOXKHEHHM BUKIIIOYHO 3 iHTepecaMu yyacHMKiB. Haiia nmo3umis 10BoguThCs
HEOJJHOPA30BUMHU CYyNEpPEeYKaMH Ha MPAKTULI OCHOBOIO SKHUX OyJI0 MHUTaHHS LIOAO PO3IOJIITY OTPUMAaHOIO
npubyTKy. HemooauHoki curyanii cBiAYMIM MPO Pi3HOCHPSMOBAHICTH MiAXOIIB y IIbOMY HHUTaHHI, ajyke
1HKOJIM YYaCHUKHU HAIOJISATAIOTh Ha 30UTbIIEHHI YacTKH MPHOYTKY, M0 Mae OyTH CHpsMOBaHA Ha BHUILIATY
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JeBiIeHTIB (B TiH uu iHIIN opmi) B TOH yac sIK iHTepecH caMoro cy0’eKTa rocnofaploBaHHA MMOJISATAIOThH B
YKpIIUIEHHI MaTepiajibHO-TeXHIYHOT 0a3d Ta BAOCKOHAIEHHI BCiX JIaHOK TOCIOJIApIOI0YOro cy0’ekTa.
3a3HayeHa MO3MLIA 3HAXOAWTH CBOE BimOOpakeHHS 1 poOOTax TEOpeTHKiB-paBHUKIB. Tak, Ha OyMKy
O.M.BiHHHEK c1iJl pO3MEKOBYBATH 1HTEPECH YUaCHHKIB (aKLIOHEPIB) Ta iHTepecH Cy0’ €KTa rOCHOAaplOBaHHS
KOPIOPAaTHBHOTO THUITY SIK CAMOCTIHHOTO cy0’€KTa rocnoaapchkux npasoBingHocuH [1, . 409].

3a3HadyeHe MiATBEPAXKYETbCSA 1 PIMICHHI KOHCTHUTYHIHHOTO cyay YKpaiHu, sike BH3HA€ 1HTEpeC
aKI[IOHEPHOTO TOBAapHCTBA K CaMOCTIHHOTO cy0’€KTa TOCIOAAPCHKUX MPAaBOBIAHOCHH, a HE (OPMAaNbHOIO
CYKYIIHICTIO 1HTEpeCiB oro akuioHepis [5].

HaBenene noBomuTh, mo po30iKHOCTI iHTEpeciB Cy0’ €KTa TOCIOAAPIOBAHHS Ta HOrO YYacHHKIB €
PO3MOBCIO/UKEHHIM SBUILEM Ta MOKE 3HAXOAUTHCH Y IUIOLIMHI BUPIMICHHS TAKOTO KOHMIIKTY IUIIXOM MOIIYKY
MPIOPUTETHOCTI Ta MEPCHEKTHBHOCTI BU3HAYEHHS TOTO YW IHIIOTO 1HTEpecy Mjsl IOCSITHEHHS 3aralbHOTO
ycnixy. Takox, sk BBaxxae O.M.BiHHHK, ciTil BpaXxOBYBaTH KiTBKICHUH CKIIaJ yYaCHUKIB (aKI[IOHEPIB) MpH
BHU3HAYEHHI TIOXOKEHHS iHTepecy. AJKe y TOCIIOIapChKUX TOBAPUCTBAX, IO JIFOTh Y CKJIA/i ABOX 1 OinbIie
ociO(a TuM OinbIne y TOBapHCTBI ONHIET 0COOM-3aCHOBHUKA) JOMIHY€E iHTEpEC yYaCHHKIB, SIKHH TOTOXXHIN
iHTepecy ToCHoaaprordoro cybd’ekra. Y pasi K SKIIO MPU peami3allii MpUBaTHUX IHTEPECiB 3aCHOBHHKIB,
YYaCHHUKIB, CAMOTO TOBapUCTBA 3a4iNarOThCS MyONiuHI iHTEpecH, 3a3BUYaH, i€ MPIOpUTET OCTaHHIX [1, c.
409].

IIpoTte, K CBiAUNTH MPaKTHKA, TPU BEIUKINA KiITBKOCTI Y9aCHUKIB (TIPUKIAIOM SKOTO € aKI[iOHEpH B
aKI[IOHEPHOMY TOBapHCTB1) AIMTH MMOBHOT 3TOJIU B iHTEpPECcax BAAETHCS AOBOJI PiIKO, IO MOPOHKYE KOHDIIKT
iHTepeciB. Ajie A HOro BUHUKHEHHS, 3a3BHYaid, MalOTh OyTH BUMHEHHI OKpEeMi Jii 33/ peanizalii Takux
iHTEpeciB, U0 BiAPi3HAIOTHCS Bif IS 1 Aii IHIIMX yYaCHUKIB KOPIIOPATUBHUX BIIHOCHH, 11O 1 € TOKa3HUKOM
ICHYI0YOTO 3ITKHEHHS Ta KOHQJIIKTY IHTEpECiB.

Pazom 3 TuM, J0BOIIi TPYHTOBHA yBara NpuilJIeHa HAMH J0 CAMOTO IOHSATTS iHTEpecy, SIKHi MOXKe
MaTH Miclie y chepi KOpropaTUBHUX BITHOCHH, Ta YACTKOBO JIOCIIKYBABCS TPaBHUKAMH y TTPOaHai30BaHUX
IOPUIIMYHUX JDKEpeax He MO)Ke MpEeTeHIyBaTH Ha MOBHOTY O3 BiJMOBITHOTO 3BEpPHEHHS Ha 3apyOiKHUN
JIOCBiX y 11ili chepi IpaBOBIAHOCHH.

Ax 3a3nagae O. M. Binauk [loHATTS «KOHQUIIKT I1HTEpECiB» € YCTaJeHUM Yy 3apyOiKHOMY
aKmioHepHOMY TIpaBi [6, ¢. 6]. He MoxkHA HE BIAMITHTH PO3IIOBCIOKEHICTh MOCHIIAHHS Ha KOH(ITIKT iHTepeCiB
B HopMmatuBHUX akTax €C (Lono imMmemenrauii Jupexktusu 2003/6/€C €poneiickkoro Ilapnamenty Ta
Pamu cTOCOBHO CrpaBeNIMBOTO TPEACTABICHHS IHBECTUIIHHUX PEKOMEHJAIH 1 PO3KPUTTA KOHQIIKTIB
inTepecis: Jupextusa Kowmicii 2003/125/€C Bix 22 rpyaus 2003 poky; logo immnemenTauii Jupextusu
2009/65/ €C €pponeiicbkoro Ilapnamenty ta Pagn ctocoBHO opraHizaliiHUX BUMOT, KOHQIIIKTY iHTEpeCiB,
BeZICHHS Oi3Hecy, yNpaBiiHHA PU3UKaMH, a TaKOX LIOAO 3MICTy YIOAM MK JIE€NO3UTapieM Ta KEPYIOUOO
kommnaniero : JupextuBa Komicii 2010/43/€C Bin 1 nunas 2010), mo € 3000B’s13aHHSIM YKpaiHu mepen
€Bponeiicbkum Coro3oM, €BponeiicbkuM CIiBTOBapHCTBOM 1010 TapMOHi3alii HOpMaTUBHO-TIPAaBOBHX aKTiB
3 aTroMHOi eHeprii mianucanoro 27 yepBHs 2014 poky (Yroga npo acowianiro Mixk YKpaiHOIo, 3 O/IHI€] CTOPOHH,
ta €porneiickkuM Corozom, €BporeiicbkiM CHiBTOBAPHCTBOM 3 aTOMHOI €Heprii 1 IXHIMH JiepiKaBamu-
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4iieHaMu, 3 iHII01 cTopoHH, mignucana 27 yepsHs 2014 poky) i patudikoBanoto BepxosHoto Panoro Ykpainu
16 Bepecus 2014 poky (IIpo parudikamiro Yroau mpo acomiaimiro Mk YKpaiHOIO, 3 OJHi€] CTOpOHH, Ta
€BponeiicbkuM Coro30M, €BpPONEHCHKUM CIIBTOBAPUCTBOM 3 aTOMHOI €HEpril 1 IXHIMH Jep KaBaMHU-4JICHAMH,
3 1HIIOT cTopoHH : 3akoH Ykpainu Bix 16 Bepechs 2014 poky Ne 1678-VI1).

TakuM YMHOM, 3apyODKHHI [OCBiJi NMPaBO3aCTOCYBaHHs B O3HAueHil cdepi BimOMBaeTbCc Ha
TEH/ICHIIISIX MPaBOTBOPUO] iHIIaTUBU B YKpaiHi Ta aKUEHTIB, 0 BiAOOpakaroTh HAHaKTyaJbHINl BEKTOPU
MPaBOBOTO BHOPsIKYBaHHS. Lle miATBEpKY€eThCSI TUM, IO OCTAHHIM YacOM TEPMiH «KOH(IIIKT iHTEpeciB»
Ha0yBae MUPOKOTO 3aCTOCYBAHHS 1 B 3aKOHOJJABCTBI YKpaiHu.

B kOHTEKCTI HAIOro TOCTIIKEHHS, MAa€EMO 3BEPHYTH yBary nepenyciM Ha HOpMaTHBHO-IIPABOBI aKTH,
MTOKJIMKaHI BPETYIIOBATH JAisUTbHICT aKIIOHEPHOTO TOBAPHUCTBA, 1€ TEPMiH «KOH(MIIIKT IHTEPECIB» BIKUBAETHCS
HEOTHOPA30BO /IS BIIOPAIKYBAHHS IIIMPOKOTO KOJIa BITHOCHH, a caMe: y pasi po30iKHOCTEH MiXK 0COONCTHMH
iHTepecaMu 1mocaoBoi ocoou abo i1 moB’s3aHMX 0Ocib Ta i mocagoBUMU (TIpodeciitHIMI) 000B’ A3KaMU TiITH
y Halikpamux iHTepecax toBapucTBa (IIpMHIHMIIM KOPHOPATHBHOTO YIPAaBIiHHS, 3aTBEP/HKCHI PIMICHHIM
HKIII®P Bix 22 aumas 2014 poky Ne 955); y pa3i HassBHOCTI 00CTaBUHM, 110 BUKITIOYAE B3aEMOBITHOCHHU
aKI[IOHEpPHOTO TOBApUCTBA 3 ayIUTOPChKOIO ¢ipmoro (Pexomenmamii momo oOpaHHA —aKIiOHEPHUM
TOBapUCTBOM ayAUTOpPiB (piHAHCOBOI 3BITHOCTI, 3aTBeppkeHi pimeHHsM JKUIIDP Bix 30 wepsas 2010 poky
Ne 120); vy pa3i curyamii sKkid HEOOXigHO 3amoOiraTé TpH TPOBaKEHHI mpodeciifHoi MisTEHOCTI Ha
tdhonnoBomy puaKy (JlinenHsiitHi yMOBH MpoOBapKeHHS IpodeciitHOl AisTbHOCTI HAa (OHIOBOMY PHHKY (PUHKY
UiHHKUX TanepiB) — ASUIBHOCTI 3 TOPTiBIII IIHHUMH Tanepamu, 3aTBepkeHi pimennsm HKUIIOP Bixg 14
tpaBus 2013 poky Ne 819); y pasi curyauii 3a HasiBHOCTI sikoi npaniBHuk HKIII®P ne moxe 3xificHioBaT!
HarJsII 32 PEECTpaIli€lo aKI[iOHEpiB, NPOBEICHHSIM 3arajbHUX 300piB  aKIiOHEPHOTO TOBAPHCTBA,
TOJIOCYBaHHSM Ta MiIOWTTAM HOTO MiJICYMKIB Ha 3aranbHux 300pax ([lopsmok Harismy 3a peecTparliero
aKI[IOHEPiB, MPOBEICHHSIM 3aralbHUX 300piB, TOJIOCYBaHHSAM Ta MiIOUTTAM HOTO MiJICYMKIB Ha 3arajbHHX
300pax axkIioOHEpHUX TOBApUCTB, 3aTBepkeHnid pimenHsM HKUTIOP Bix 25 sxoBrast 2012 poky Ne 1518); y
pasi cuTyalii Ha TONEepeKCHHS BUHUKHEHHSI KOTO KOPIIOPATUBHUI CEKpeTap aKI[iOHEPHOTO TOBApUCTBA
MMOBUHEH BXKMBATH B MEKaX KOMIIETEHIIIT BiOBiIHUX 3ax0/iB ([IpuMipHe MOI0XKEHHS PO KOPIIOPATUBHOTO
CeKpeTapsi aKI[iOHEPHOTO TOBApUCTBA, B CTATyTHOMY KaliTalli SKOTO KOPIIOpPATWBHI IpaBa JepiKaBH
nepeBuIyoTh 50 BiACOTKIB, 3aTBepKeHE Haka3oM DoHay epxaBHOTO MaiiHa Ykpainu Big 19 6epesns 2015
poky Ne 356).

TakuM 4YHMHOM, CHpSMYBaHHS YBard 3aKOHOAABLS Ha AaKTyaJbHICTh BIOPSIKYBaHHSA LHX
MIPABOBITHOCHH CHpUs€E OLBII POTOPHYTOMY PO3YMIHHIO HE JIMINE CYTI SBUINA, a 1 HOTO MOXiTHUX, /€, 5K
3a3Hayae O.M.BiHHHMK «3ano4yaTKyBaHHS BHUKOPUCTAaHHS B 3aKOHOAABYIM NpakTHLi TepMiHa «KOHMIIKT
iHTEepeciBy LIIKOM BUIPaBAAHE 1 Ja€ 3MOT'Y PETYIIOBATH OB IIMPOKHUNA CIIEKTP BiTHOCHH, Y SKUX Ma€ MicIe
HE TIOPYILEHHS, a IPOTUCTOSHHS 3aKOHHMX 1HTEpeciB iX ydacHMKiB» [7, c. 62]. MaeMo KOHCTaTyBaTH, LI0
JMIIE 3 MPUHHATTAM HOBOI penakuii 3akony Ykpainu «IIpo akuionepsi ToBapuctBa» Big 01.01.2023 poky
TEPMiH «KOH(QJIIIKT iHTEPECIB» BKUBAETHCS SK MOHATTS MOKIMKAHE BHOPSAKYBATH OiIbII IIUPOKUH CHEKTP
BiIHOCHH, 10 3HAXOJMTH CBOE Binobpaxenns y crarrax (1; 50; 70; 80; 90%)-. PazoM 3 TuM 3aKOHOJABELb HE
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CIPOMITCS 3alpONIOHYBATH MUTICHY Je(iHIliI0 3a3HAYCHOTO SBUIA, OKPECIHMBINYU JIUINE JISAKI BUMAIKH 3a
HasBHICTIO SKMX, TaKUi KOH(DIIKT Oyne maru Micie. TakMM YWHOM, HABITh OHOBJICHA PENaKIlis 3aKOHY
Vxpainu «[Ipo akmioHepHi TOBapUCTBa» MPOMOHYE TIIYMAaYUTH TEPMiH «KOH(MIIKT IHTEPECiBY» 3 MOCHIAHHAM
Ha 3akoH Ykpainu «[Ipo 6aHku i 6aHKIBCHKY MisUTbHICTE» TOX, K 6a4rM0, HEOOTPYHTOBAHO 3BY>KEHHM i IXi]T
JI0 TIIyMayeHHs1 KOHQIIIKTY 1HTEpECiB HE JT03BOJISIE OXOMHUTH OUIBII NIMPOKUN CHEKTP MPaBOBITHOCHH, 8 TUM
OlnpIe 1X MOXiTHHX, IO TaKOXK BUSBISAETHCA Y BIICYTHOCTI €IWHOTO PO3YMIiHHSI LIOAO CIiBBiTHOIICHHS
MOHATh «KOH(IIKT iHTEpeciB» Ta «KopropaTuBHUH KoHGuKT». Sk 3a3Hadae 0. KopHOkyl, MOHATTS
«KOH(QIIIKT IHTEpECiB» Ta «KOPHOPATUBHUN KOHQIIKT» CIiA PO3yMITH SIK MiACTaBy i Hacmigok [§, c. 107].
[IpoTe, HaMKM TMIATPUMYETHCS MO3MLISA BUEHHX, SIKi BH3HAYalOTh KOPIOPAaTHBHUM KOH(MIIKT SK Pi3HOBHI
koH(DITiKTY iHTEpECY [6, ¢. 6; 9, ¢. 9-12].

IIpoBenennii HaMu aHai3 OOYMOBIIOE MOAAIBINE TOCTIIKEHHS B IDIOMIMHI OCOOIMBOCTEN BILUIUBY
OpraHi3amiifHo PaBOBUX (OpM, Ta CIIOHYKAE IO BiJICTOIOBaHHS HAYKOBOI MO3MIII] sIKa IPYHTYETHCS HA TOMY,
0 KOH(IIKT 1HTEpPECiB B KOPIIOPATUBHUX IOPUAMYHUX 0cO0axX MEpII 3a BCE CIIJ PO3MIIAIATH B KOHTEKCTI
MOMIUTYy IOpUANYHUX 0ci0 Ha 00’e€qHAHHS Ta yHITapHI opraHizamii. Takuii momin 00’€KTHBHO MOXe OyTH
MiJICTABOIO JIJISl TTOYATKY AMCKYCii CTOCOBHO AOIIIBHOCTI TaKOTO MiAXOMY MPO TOJIN IOPHUINYHHUX Oci0 Ha
OCHOBI iICHYIOUHX B HAYIIi MOTISAIB BiTHOCHO YWICHCTBA 1 MOXKIIMBOCTI ()OpPMYyBATH BUIIIMY OPTaH YIIPABIIiHHS.
[Ipore BpaxoByrouwn crerudiky HaIIOTO MOCTIDKEHHS MH He OyJeMO MOTIHONIOBATHCH Y TEOpPETHYHI
IiIBAIMHH 3a3HaYE€HOT0 IUTaHH, a BI3bMEMO 32 OCHOBY HOPMAaTHBHO-TIPaBOBY 0a3y YMHHOT'O 3aKOHO/IaBCTBA
a came ['ocnogapcekuii kKoxeke Ykpainu, 3akoH Ykpainu «IIpo ToBapucTBa 3 0OMEKEHOI Ta JOAATKOBOIO
BiJNOBiaNbHICTIO», 3akoH Ykpainu «[Ipo akiioHepHi ToBapHcTBa» Ta iH., Jie O Ha KOPIOPAaTHBHI Ta
YHITapHi TiANPUEMCTBA € 0A3UCHUM MAXO0J0OM SIKUH caMe 1 CIIOHYKa€ Hac 10 pO3Tisily KOHQUIIIKTY iHTepeciB
B KOJ)KHOMY 13 BUIIB OKPEMO, TOOTO B KOPIIOPATUBHHX Ta YHITAPHUX, BIAMOBIIHO J0 X 0COOINBOCTEH.

AHaiiz KOHQUIIKTY 1HTEpeciB B KOPIOPATUBHUX MiANPHEMCTBAX MOXXHA BU3HAYUTH SIK TMPOTHUPIYYS
MiXK OYiKYBaHHM ITO3UTHBHUM PE3YJIbTATOM, IO Ma€ OYTH IOCATHYTHH IOPHIMYHOI 0CO0OI0 Ta MOOIYHUM
CTOPOHHIM iHTEpPeCOM SIKUI BUHUKAE y Cy0’ €KTa YIpaBIiHHS 321l JOCSITHEHHS BIACHUX KOPHUCIMBUX LLICH.

Xoua siBHIIE «KOPIOPATUBHUI KOHQIIIKT iHTEPECIBY 3raJlye€Thcs YHHHIM 3aKOHOJaBCTBOM YKpaiHH,
a TaKOX ICHYIOUHMH Pi3HUMU AeiHiissMu, M0 OyiIH 3apoIIOHOBaHI HAYKOBISIMH, Ha HAIITy TyMKY, CIIOYaTKy
CJIiJT 3BEPHYTHCH JI0 JOBOJIi OOMEKEHOTO 32 CBOIM CIIPSIMYBaHHSIM, IPOTE HAMOIIbIII HAOIMKEHUM 32 CBOEKO
SKOHOMIYHOIO CYTTIO BHM3HAUYEHHS, SIKE PO3IJISAE HOro SK 3ITKHEHHS MaiHOBMX Ta IHINMX IHTEpeciB
aKIioOHepiB 3 iHTepecaMy IMPAIiBHUKIB KOpIopallii (B TOMy YHUCIi JUPEKTOPIB 1 Pi3HOTO POAY YIPABIiHIIB)
3aBIAKHM SKOMY TMpPAIiBHUKH CBOIMH JisiMH a00 O€3MisIIbHICTIO CHPUYHHSAIOTH 30MTKH akIioHepaMm abo
MPOAYKYIOTh Pi3HOTO POAY HEraTUBHI HACIIAKH.

OOMeXEeHICTb TAKOTO MiIX04y MOXE BUITIAAATH BY3bKOIO JIMIIE HA NEPIINH OIS, aJKe B KOHTEKCTI
3allpONIOHOBAHOTO BU3HAUEHHS JICKUTh cCaMe MaifHOBa 3alliKaBJIEHICTh Cy0 €KTIB sIK OCHOBHI 1 mepIoyeprosi
BakKeJli, 10 BIUIMBAIOTH Ha iX MOBENIHKY CHPUYMHHUTU HETaTHBHI pe3ylbTaTH BHACIIIOK CBIJOMHUX Ail abo

cBimoMoi Oe3misuibHOCTI. Ll BakmuBa ckimajgoBa — MaifHOBA, MOXKe 0a3yBaTHMCh 1 Ha IHIIMX ITiJICTaBaX,
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HaNpHUKIa] Ha TCHUXOJIOTIYHUX BaXKeNsX BIUIMBY, MpPOTe 0e3 00 €KTHBHOTO PO3YMiHHS Ba)KIMBOCTI caMe
MafHOBOI CKJIaJ]0BOT HEMOXKIIMBO 3aIPOTIOHYBATH /Ai€Bi MEXaHI3MU BPETYJIIOBaHHS KOHQIIIKTY iIHTEpECiB.

Takox, 3apaan CPaBeUIMBOCTI, CNiJ| 3a3HAYNUTH, IO MPOSIB KOH(IIKTY iHTEpeciB 0araTo B 4OMY
3aJISKHTH BiJl OCOOJIMBOCTEH Ti€l UM iHINOI IOpUANYHOT ocoOu. Tak, HanpuKiIaa, KOPIIOPATUBHI MiIPUEMCTBA
XapaKTePU3yIOThCs OUTBIIOK KUTBKICTIO YYaCHHMKIB 1 OUIBIN CKJIATHOIO CTPYKTYpPOKO YIIPABIIiHHS, IO
Oe3nocepeIHbO BIUTMBAE Ha MPOSIB KOHQIIIKTY IHTEPECIB B KOPIOPATUBHUX IOPUANIHUX 0CO0aX.

BaxnBoro 0COOIUBICTIO CIIi/I BBAXKATH TAKOXK T, IO KOHQIIIKT iHTEpECiB XapaKTepU3YEThCS HE JINIIIE
0COOJIMBOCTAMHU OpraHi3aliifHO-IPaBOBOIO CIPSMYBAaHHS, a 1 Ma€ iHIII «CHOHYyKalbHI» ¢aktopu. TyT mu
MaEMO Ha yBa3i, M0 KOHQUIKT iHTEpPECiB MOXKE PpO3IJISLIATHCh SIK POAOBE IMOHATTS HIOAO YYAaCHHKIB
KOPIOPATHBHUX BITHOCHH SIK BHYTPIIIHBO-IHAMBIAyaIbHI KOH(MDIIIKTH MPH MOKIAJaHHI Pi3HUX (YHKIIH Ha
yY9acHUKa: akIioHepa, M0CcagoBOi OCOOM aKIIOHEPHOTO TOBAPUCTBA, YieHA HATJISIOBOI paay OpraHizarii-
KOHKYpEHTA.

PazoMm 3 TuM, KOpHOpaTUBHAN KOHQIIIKT MOXKE PO3TIISIATUCH 1 IK BHIOBE TOHATTS — BUHUKAE MiX
cy0’eKTaMu KOPIIOPATHBHHX BiTHOCHH (HOCISIMH KOPIIOPATUBHUX 1HTEPECIB) Ta XapaKTEePHU3YEThCS HASIBHICTIO
CBIZIOMOT TOBEMIHKHM CHPSIMOBAaHOI Ha JOCATHEHHs BWU3HAYEHOI METH (BIACHOTO iHTepecy). SIk 3a3Hadae
C.1O.CeproriH, 0CHOBY OUTBIIIOCTI KOPIIOPATUBHUX KOH(ITIKTIB CTAHOBIIATH MPOTATHHN Y 3aKOHOABCTBI [ 10,
c. 95]. Taky moszumito He numie miarpumye, a i pozBuBae O.M.BiHHUK, fka 3a3Hadae, IO 3BY)KEHE
TPaKTyBaHHS TEPMIHOJIOTIYHOTO OOYMOBIIEHHS (B JAHOMY BUTAAKY «KOH(MIIKTY IHTEPECIBY), IO MICTHTHCA Y
HOPMAaTHUBHO-TIPABOBOMY aKTi, CTBOPIOE JIOAATKOBI TMiJACTaBU JJii BUHUKHCHHS HOBHX pi3HOBH/IIB
KOH(QIIIKTHUX CUTYaIill B Tipo1ieci iioro npaBo3actocyBanus [7, c. 57].

HaromnomenHst HaMu yBaru Ha Te, o KOHQJIIIKT iHTepPECiB XapaKTepU3yEThCS HE JIUIIE 0COOTMBOCTSIMU
OpraHi3alifHO-IPaBOBOTO CIIPSMYBAHHS, a 1 IHIIMMU «CIOHYKAJIBHUMN» (aKTOpaMu, 10 SIKUX MU BiJTHECIH
cnerudiky 1HIUBITYaIbHUX OCOOJUBOCTEH — aKTHBHOIO MOBEIIHKOI YYaCHHUKIB KOHMIIKTY (200 OIHOrO 3
HUX), TO BBXKAEMO 3a JIOLIBHO 3BEPHYTHCH JI0 KOPOTKOTO aHAIli3y ICHYIOUMX HAWOUIBII MOMTUPEHUX TeOpii
010 TIOXOJKEHHS FOPUIINIHOT 0cOo0H.

[Nepia HaykoBa T€OPis PO IOPUAUYHY 0CO0Y BijioMa caMe CydacHIH IUBITICTHIII ITi]] HA3BOIO «TEOPis
¢ikuii». TBopuem 1iel Teopii BBaxkaeTbess Opinpix Kapn ¢on Casinbi [11, ¢. 132—133]. Bignosigao o 110r0
BYEHHS IOPUANYHA 0C00a — 11 ITYYHUH (IKIIHHUA Cy0’ €KT, 10 AOIYCKAETHCS JHIIE 3 IOPUANIHOIO METOIO.
Sk ¢ikmis, ropuarndHa 0co0a HE MOYKE MaTH CBiJJOMOCTI, BOJI Ta Jie3naTHOCTi. [IpurTpumyrodnce i€l mo3uiii
HAyKOBIII BiJ[3HAYAIOTh, 10 OpTaHH IOPUANYHOI 0COOW BiAIrparoTh MIOJ0 Hei TaKy * POJb, K 1 OMIKYyHH
CTOCOBHO Heie3MaTHUX. TakuM YMHOM, FOpHUIdHa oco0a B Teopii QiKIlii — I1e IPOCTO MOHATTS, SIKE HE iCHYE
B milicHocti. DikuiiiHa NpUpoia IPUANYHOT 0co0u SIK cy0’€KTa mpaBa nependavdaeTbes y ii Gopmi, CyTHOCTI
Ta WTYYHOCTI cTBOpeHHs. [IpuxmisHuky Teopii ¢ikuii ropuandHoi ocoOu cBOEpiTHO HOPMYIIOIOTH MPOOIIEMyY
paBoCcy0’€KTHOCTI IOpUANYHOI 0cOOM. BOHM BM3HAIOTH HEIi€3aTHICTH IOPHAMYHOI OCOOM Ta BHUPILIYIOTh
MUTaHHA 11 y4acTi y IpaBOBiIHOCHHAX i3 JONOMOIOI0 iIHCTUTYTY npeAcTaBHULITBA. Hacnpaai B 00’ eKTHBHIN
JiiCHOCTI HEMOYKIIMBE iICHYBaHHS cy0’€KTHBHOIO MpaBa 0e3 oro Hocig — cy0’ekTa, OCKUIBKM cy0’€eKTHBHE
MpaBo — Iie 3a0e3eueHa 3aKOHOM Mipa MOXKJIMBOT TIOBEIHKH 0COOH, CITPSIMOBAHOT Ha TOCSATHEHHS BiIOBIIHOT
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MeTd. be3 ocoOu He Moxe iCHyBaTH i MOBeHiHKA. BimMmoBigHO, SKIIO OpUAMYHA 0CO00a MOXKE BOJOIITH
Cy0’€eKTUBHMMH TIPaBa, TO BOHA € peallbHO iCHYIOUNM SBUIIEM, a HE OPUINYHOIO (IKLIETO.

B xoHTEKCTI HAIIOTO JOCTIIKEHHS BBasKaEMO 32 JIOLIJIbHE MMOYaTH aHaji3 3 «reopis dikuii» Opigpixa
Kapna don Caginbi [11, c. 132—-133], BianmoBinHo 10 sSK01 IopuanyHa 0c00a BBAXKAETHCA IITYYHUM CY0’ €KTOM,
HE Ma€ BOJIi, BJIACHOI CBIZJOMOCTI Ta Ji€3AaTHOCTI, TOOTO OpraHu I0PUANYHOI 0COOM PO3yMitOThCS Y PyHKIIT
«OMIKYHCTBay, a cama I0pUANYHA 0c00a — e IOHSATTS, SIKe HE ICHY€E B JIMCHOCTI 1 SIK HACTIJOK, PO3TIIAJA€THCS
JIMILIE 3 FOPUANIHOIO0 MeToro. [IpoTe, Teopis ikuii He Ja€ BiINOBIL HA BU3HAYCHHS IPABOCYO €KTHOCTI, aJKe
B 00 €KTHBHIN JificCHOCTI iCHyBaHHS cy0’€KTHBHOTO mpaBa 0e3 Hocist — cy0’eKTa € HEeMOXKIUBHUM (0e3 ocoOu
HE MOXE ICHYBaTH 1 MOBEiHKA), OCKIUIBKH Cy0’ €KTUBHE MpaBo — Ii¢ 3a0e3reueHa 3aKOHOM Mipa MOMKJITHBOI
TTOBEIIHKK OCOOW, CIPSIMOBAHOI Ha JOCATHEHHS BIiIITOBITHOI METH, TOX SKIIO IOPHUAMYHA O0coba MOXKe
BOJIOZITH CYy0’ €EKTHBHUMHU TIPaBa, TO € PEalbHO ICHYE, a HE € OPUANYHOIO (iKIi€0. 3 1HIIIOT CTOPOHH, CITYIITHY
mo3utlito Bucioniroe P.b. [lpumynpkuii sxuil cTBepaKye, Mo 3 Teopis Qikiii MopoKye ABa BHCHOBKU: 1)
SIKIIO NTi€3JaTHUMHU € OPTaHH IOPUINYHOI 0COOH, IO CTBOPEHI IS 3a0e3MedeHHs 11 «KUTTEMISITBHOCTI», TO
camMe BOHHM NpPaBOYMHHI BUCTYNATH BiX ii iMeHi; 2) SKIIO IOPUIWYHI OCOOM ICHYIOTH HE caMi mo coOi, a
BHACJIIIOK BU3HAYCHHS TPaBa, TO BOHU BUHUKAIOTH JIUIIE B MOPSIIKY AeP>KaBHOTO 103BoIy [12, c. 43].

3a3HaueHe CIIMOBYE HaIIll MOTISAN B OiK «Teopii KOMEKTUBHOI BIACHOCTI» (paHIly3bKOTO YIEHOTO
M. IInanions [13] ne ropuaudHa ocoda CipUHMAETHCS KOPIIOPAITIET0, IO Ji€ B iHTepecax i1 WeHiB BHACIIIOK
00’emHaHHs 1X KamitamiB. TakuM YHHOM YYaCHHUKH YIPAaBJISIOTH CBOIM MalHOM 4epe3 IOpUANYHY 0co0y, a
cama IpUIUYHA 0c00a PO3YMIETHCS K KOJCKTUBHE MaliHO, SIKE MOXOAMTH BiJl IHIINX OCI0, III0 B CBOIO Yepry
3a0e3neuye CTpaxyBaHHS BiJ| PU3UKY HAKJIaJCHHS Ha MAalHO CTATHCHHS 32 OCOOMCTHMH OOpraMH Y4aCHUKIB.
BpaxoBytoun nonokeHHs Teopii mepcoHipikoBaHOI METH — «HeMae MaiiHa 6e3 ocobm» - MaifHO abo mpaBo
MOJKE HaJeXaTh He TUIbKH KOMY-HeOynb, aje i 4oMy-HeOy/b, IPUXWIBHUKHU IIi€i Teopii BBAXKAIOTh, IO
OCKUTBKM METOI0 CTBOPEHHS IOPHIUYHOI 0COOM € YNpaBiiHHS MaiHOM, TO IOpHIMYHA Oco0a 1 € Ii€r
NepcoHi(hiKoBaHOI METOIO.

Pa3zom 3 THM icHye i iHIIA, HE MEHII PO3MOBCIOJKEHA Teopist — «reopis iHTepecy» P. lepinra, sikit
BBa)KaB, 10 JIHCHUM HOCIEM IIMBUILHUX MPAB € JIUIIIE JII0JIMHA, a FOPUIUYHY 0CO0Y MIPEICTABIISE IPYIIa JIIOICH.
Sk 3a3Hauae B. BopucoBa, «kateropisi iHTepecy — 3arajbHO HayKoBa i O3Ha4ya€ 3yMOBJICHY CYCITIJIBHUM
XapaKkTepoM MoTpedy cy0d’eKTa KOPUCTYBATHCS KOHKPETHUM COMialibHUM Onarom» [ 14, c. 125]. [ligrpumye 1ie
B. KpaBuyk, sikuii BU3HA€ J1ii FOPUIAYHOI 0COOI BUKIIOYHO B iHTepecax 3acHOBHUKIB [15, ¢. 11-13.]

IIpote, ananiz Teopii OPUANYHOI 0COOM MO3BOJISE PO3MIANATH IOPUAWYHY 0CO0y SIK peaibHOro
cy0’exra. A. C. JloBrept BBaxae, 10 «IOPUANYHI OCOOM — II€ peasibHO iCHYI0Yi Cy0’ €KTH BigHOCHH» [16, c.
336], 1m0 MepeKITiKaeThCs 13 «Teopiero 0e3cy0’€eKTHOTO MaiiHay, Jie BUIIISEThCS MaiiHOBA CaMOCTIHHICTP i
BiJOKpEMJICHICTh MaiiHa sSIK 03HaKa I0PUINYHOI OCOOH.

AmHaii3 Teopii KOJIEeKTUBY crioHyKaB B.Pe3HikOBY 10 po3yMiHHS 3710BKUBaHHA 1paBoM [17]. UnHHMI
Husineaunii Kogexc YkpaiHu 3akpiliiroe 1e mosioKeHHS y cT. 1172, BiANOBiIHO 10 SKOi IOpUIWYHA abo
¢iznyHa ocoba BiIIIKOAOBYE IIKOAY, 3aBAaHy IXHIM MpaliBHUKOM IIiJl Yac BUKOHAHHS HUM CBOiX TPYJOBHX
(ciy>x00BHX) 000B’ SI3KIB.
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Pa3om 3 TuM, BBaskaeMo BHUCIOBUTH MiATpUMKY J[.B. JKekoBy, sikuii BBaxae, 1110 «Cy4acHa JOKTPHHA
IOpUANYHOI ocoOu 3arayiom 0a3yerhcsl ab0 Ha (ikimiiHINM, a00 Ha opraHiuHid (peamicTuuHiil), abo Ha
MO3UTUBICTCHKUX TEOPISAX IOPUANIHOT 0OCOOU, MPAKTUIHO HE BHOCSYM HIYOTO IPHHLIUIIOBO HOBOTO B KOJHY 3
Hux» [18, c. 127].

TakuM YMHOM, TOKTPUHAJIBHI MOJIOKEHHS OO MOXOIKEHHS IOPUANYHOT 0COOM HE CIIi/ BIIKUAATH
SIK YUHHUK, 10 BIUIMBAE HA PO3YMIHHS KOH(DIIKTY iHTEpeCiB B KOPIOPATUBHUX BIJHOCHHAX.

Pazom 3 TuMm, opranizamiiiHo-npaBoBi GopMu Kopmopauiii abo KOpHOpaTUBHOI IOPUAUYHOI 0cOOH
BKa3ylOTh Ha HAasBHICTb OCOONMBOCTEH, 10 OOYMOBJIIOIOTH NPHUIOAHHS yYaCHUKAMH KOPHOPATUBHHX
(3aCHOBHHIIBKUX) TIPaB, BIJTHOCHO CTBOPEHOT HUMH IOPUINYHOI 0cOOH, a TaKOXK (POpMYBaHHsI BUIIOTO OpraHy
YIpaBIiHHS, SKUM MOXe OyTH 300pH yUacHHUKIB KOpIOpallii, mpoTe 3a3HadeHi 0COOIMBOCTI HE 00OB’A3KOBO
HOCATh BUKJIIOYHUH XapakTep.

Maemo 3BepHYTH yBary Ha OCTAaHHIO 3aIllpOIIOHOBaHY HaMH OCOOJIMBICTH OpraHi3amiifHO-TIPaBOBOI
(hopMH KOPIIOPATUBHOI IOPUIUIHOT 0COOH 1010 OCOOIMBOCTEH BUIIOTO OPraHy YIPaBIiHHA, (DYHKIIT SKOTO
SIK BKa3ye MpakTUKa, MOXKYTh MepeaBaTHCh iHIMM 0cobam, Mo (haKTUIHO 3a3Hava€ BigXiJl BIACHUKIB Bij
YIpaBIiHHS 3a3HAYCHOI0 IOPUIANYHOI 0COOO0I0 Ta MOXKE TIPOBOKYBATH KOH(IIIKT iHTEpECiB MiX iHTepecamu
KOPIIOPAaTHBHOI IOPUANYHOI OCOOM Ta iHTepecaMu TPeTix ocio.

[Tonaneiia Hamra yBara 00yMOBIIEHA THM, IO OJHUM 3 BaXXJIMBHX TEOPETHKO-IIPABOBUX aCIIEKTIB, 110
JIe)KaTh B OCHOBI JOKTPUHAJIBHUX IOJIOKEHb MPO IOPUAMYHY 0c00y € BUBUEHHS IMHUTAaHHS NP0 BU3HAUCHHS
cy0’ekTa abo rpynu cy0’ €KTiB sIKi MOXKYTh BILUTMBATH Ha [Iii Y MPUHHSTTS PilIeHb caMol IOPUAMYHOT OCOOH.
BpaxoBytoun HaiiOibII PO3MOBCIODKEHI TeOpii MOXOMKEHHS IOPHINYHOI 0COOH, CIiJl 3BEPHYTH YBary B
nepury 4epry Ha Ti, siki 0e3mocepeHbO IPYHTYIOThCS Ha 3aJI0BOJICHHI iHTepeciB (K MallHOBOTO TaK i He
MaHOBOI'O XapakTepy) Qpi3nuHuxX 0ci6. 3a3HaueHi Gi3uuHI 0COOM MOXKYTh BUCTYIIATH Y Pi3HUX SIKOCTSIX, TAKHX
SIK 3aCHOBHUKH, (Pi3MyHi 0cOOM IO AifOTH B iHTEpecax OPUAWYHOI 0coOW 1 3MIHCHIOIOTH YNMpPaBIiHCHKUN
¢yHKIii, a Takok (i3W4HI O0COOM, MO TUM YH IHIIMM YHUHOM TPUYETHI JO MPOJYKYBaHHS pe3yJbTaTiB
BHU3HAYEHUX CTaTYTHUMH JOKyMeHTaMmu. [IpoTe cHinbHUM Uit BHU3HAYEHUX KaTeropid € OTpUMaHHS
KOHKPETHOTO iHTepecy, 0 0e3MmocepeIHbO OB’ I3aHUH 13 «iHIIATOPOM» - (PI3UIHOI0 0COOOIO.

Takox, TMOCHJIAIOYMCh HA PETPOCIICKTUBHUN aHalli3, CJiJ 3ayBaKUTH, IO TMepIla IUBIIbHA
komudikaris 1922 poky 3a3Havana, mo IPUANYHI 0COOH MPUIMAIOTh Y4acTh Y IUBUTLHOMY 00OPOTI a TaK0XK
B yrojiax depe3 CBoi opraHu abo yepe3 CBOIX IPEICTaBHUKIB, a Apyra MuBiLIbHA Komudikamis 1963 poky
3a3Hayana y cr. 29, mo opuandHa ocoda HaOyBae IUBIIBHUX TIPaB i Oepe Ha ceOe MUBUTHEHI 000B’I3KU Yepe3
CBOi Oprasu, WIO AilOTH Y MEXax IpaB, HaAaHUX IM 3a 3aKOHOM abo crtaryrom (monoxkeHHsM). Ilopsimox
MpHU3HAaUYeHHs a00 OOpaHHS OPTaHiB IOPUANYHOI 0COOU BU3HAYAETHCS iX CTATYTOM (IOJI0XKEHHSIM).

Yunauii LuBineHMA Kojeke YKpaiHU 3aiuilae JUCKYCIMHHUM NMUTaHHSA HPO TE€ SIKUM YHMHOM CJiJ
BiTHOCHTHCH JI0 OpraHy IOpPHIUYHOI 0cOoOH, a came, K 0 HOro YacTHHU YH SK J0 HOro mpencTaBHUKA?
OxpecieHe Mae BaXJIMBE NMPHUKIAIHE 3HAYCHHS, aJKE MPaBOBa NPUPOJA OPraHiB YHNPAaBIiHHS FOPUAWYHOL

0CcOOM B KOHTEKCTiI PO3MOALIY Ha OpPTraHu, IO iHIMIIOIOTH BOJICBUSABIEHHS Ta OPTaHU IO BTUIIOIOTH TaKe
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BOJICBUSBIICHHSI TIOJIATAE yIEPEeHKEHHI Ta BHUSBJICHHI CUTYALill KOJHM NMpaBOBE PETYIIOBAaHHS HE MICTHTh
MpaBoBY KBali(ikaiito HASBHOMY KOH(IIIKTY iHTEpEeCiB.

He nmae nmpuHIMIIOBOT BiANOBIiI HA BUIIEC 3a3HAYCHE 1 aHAJI3 TPHOX OCHOBHHX ICHYHOUUX MOJEINEH
KOPIIOPAaTHBHOTO YNPAaBIiHHS, IO HA Pa3i 3aCTOCOBYIOTHCS Y CBITOBIM MPaKTULi (aHTTIO0-aMEepPHKaHChKa —
«ayTcaiiiepiB», HiMelbka — KOHTHHEHTallbHa abo0 «iHcaiizepiB» 1 AmoHchka — aziarceka) [19], xoua
MOpIBHsIIBHA CTPYKTypa Ja€ MOXIIMBICTH BHOKPEMJIIOBATH, B OCHOBHOMY, 3aCTOCYBaHHS JABYX- Ta
TPBHOXJIAHKOBY CTPYKTYPY YIPaBIiHHS.

JIBo-maHKOBa CTPYKTypa KOPIOPATUBHOTO YIPABIiHHS MPEACTABIsIE€ COOO CHCTEMY, IO MICTHTh
BUIIMH OpraH yHpaBliHHS sSKUH (opMmye Ta Oe3mocepeqHbO B3a€MOJIE IUISXOM 3IiHCHEHHS MOTOYHOTO
KOHTPOJITIO 32 poO0OTOI0 BUKOHABYOTO Oprany. BukonaBumii opran Moxe OyTH MpeACTaBIeHU OJIHOOCO00BO
(TeHepanbHUI/BUKOHABUNK TUPEKTOP, KEPIBHUK 3a HANpPSAMKOM) abo JeKiTpbKkoMa ocobOamMu (IIpaBiiHHS,
TUPEKIIisl TOIIIO).

Y TphOX JaHKOBIM CTPYKTYPi JOAAETHCS IIie KOJIET1allbHII OpTaH, IO i€ Ha MMOCTiiHIA OCHOBI 1 TAKUM
YMHOM B3a€MOIIOB’sI3y€ POOOTY BHUILOrO OpraHy YIpaBIiHHS Ta BUKOHABYOrO IO opraHy. Taka cucrema
YIpaBIiHHA JicTalla Ha3BY «TPUKYTHHK KOPIIOPATUBHOTO yripaBmiHasm [20]. Ciix 3a3Ha4nTH 110 3rajiaHi 1BO-
Ta TPHOX- JAHKOBI CHUCTEMH YIIPABIIHHSA HE BUPINIYIOTh NMUTaHHS OallaHCy iHTEpeciB Ta Mo CBOIM CyTi
CTaHOBJATH MpoOIeMy KOHQUIKTY IHTEPECiB y CTPYKTYpi KOPIIOPAaTUBHOTO YIPABIIHHS TOCHOJAPIOFOYNX
Cy0’€eKTiB.

KpimM 11p0T0, B KOHTEKCTI 3a3HAYEHOTrO CJiJl 3BEpHYTH YBary Ha T€ XTO caMe BUKOHY€E (PyHKIIiI
BHKOHABYOT'O OpPraHy KOPIOPaTHBHOI IOPHIMYHOI OCOOH, aJlKe 0JTHOOCOOOBHI UM KOJIETiabHII BUKOHABYHI
OpraH MO>K€ MaTH 3HAYCHHS JJIs1 BU3HAYCHHS Ta PO3YMiHHS 00CATY KOHQIIIKTY iHTEPECIB a TAKOXK MOKIUBUX
B3a€MO3B’A3KIB, [0 3HAXOAWIUCH y MIAIPYHTI HOr0 BUHUKHEHHS. SIK BkKe OyJi0 3a3Ha4eHO, BUSBJICHHS CYTI
iHTEpecy, 110 MOXe OYTH CIIOHYKAJILHIM TPOSIBOM JIJIsl BOJIEBUSIBIICHHSI (hi3n4HOT 0c00OM sika BUKOHYE (QyHKIIIT
B OpraHi yrnpasjIiHHs TOCIOIaPO0YOro Cy0’ €KTa MOXE TaKOXK OYTH JIOTIOMIKHUM YHHHUKOM JUJISI BUPIIICHHS
KOH(JIIKTY iHTEpeCiB.

Pazom 3 TuM, cITijf 3a3HAYNTH, 110 HA MPAKTHUII BUPIIIEHHS MUTaHHS KOHQIIKTY IHTEpECiB HAUOUTBII
e()EeKTUBHO BUPIIIYETHCS Y IOPUINIHUX 0C00aX JISUIBHICTh SKUX CIIPSMOBAaHA HA OJCPKAHHS KOMEPI[IIHOTrO
3WCKY, OCKUIBKM B JISUIBHOCTI TakuX 0ci0 BimOyBaeThCs 3ITKHEHHS IHTEPECiB HAWOLIBIIOI KiTBKOCTI
Pi3HOIUTAHOBUX CYO’€KTIB BOJICBHUSBICHHS, a TOJIOBHUM YMHHUKOM IPOTUPIY BUCTYIA€ BUPILICHHS MUTAHHS
PO PO3MOILT OTPUMAaHUX MPUOYTKIB UM MUTAHHS PO PO3IOILI TSATapsl BiAOBITAIEHOCTI PH BiIIKO{yBaHHI
30uTKiB. [Ipu mpoMy «iHIIIaTOpW» MOTEHIIIHHOTO KOH(QIIIKTY iHTEPECiB MOXKYTh BiIHOCHTUCH A0 TPYII, IO
YOCOOJIIOIOTH 32 CBOIM BIUIMBOM BHYTPIIIIHE a00 30BHIITHE TOXOIKEHHSI.

Jo rpyn, mo yocoONIOIOTh BHYTPIIIHE ITOXO/KEHHS MOXHA BiJIHECTH BHHHKHEHHS MPOTHPIY
iHiIioBaHKX 3 OOKY caMOi IOPUAMYHOT OCOOH:

- 3 00Ky YYaCHUKIB;
- 3 OOKy 4JIeHiB MPaBIiHHA a00 1HIIOr0 BUKOHABYOI'O OPraHy;
- 3 OOKY IpaIliBHHKIB.
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B cBoro uepry no rpym, mo yocoOJIOIOTh 30BHIIIHE TMOXOPKCHHS MOXKHA BiJJHECTH BUHUKHEHHS
OpOTHPIY 1HILIHOBAaHUX 3alliKaBJICHOI CTOPOHOIO, SIKa HE MpHUiiMae Oe3mocepeAHbOi ydacTi y IisUIbHOCTI
cy0’€eKxTa rocoJaploBaHH:

3 00Ky KOHTpareHTiB, 10 MalOTh MAaHHOBHUH iHTepeC y PO3B’sI3aHHI KOHPIIIKTY;

3 OOKy He MOB’3aHUX TOCHOJAPCHKUMHU MPABOBIAHOCHHAMH CY0’€KTIB, MPOTE TAKUMHU, IO € TMOTCHLIHHIMHI
KOHKYPEHTaMH 32 HaIlPsIMKOM CBO€1 JisTIbHOCTI;

3 OOKY JIep’KaBH Y BUIAJKy 3aCTOCYBaHHS 10 cy0’€KTa rOCIOAAapIOBaHHs 3aC00iB IE€P:KaBHOTO PETYIIOBaHHS
rOCHOAAPCHKOI AisuIbHOCTI (cT. 12, cT. 406 ['ocmomapcbkoro kogekcy Ykpainn).

Haii0inbm po3noBCIOIKEHUMH, Ta TAKUMH 110 MOXKYTh CIIPHUSITH BUPILICHHIO KOH(IIKTY iIHTEpECiB €
HACTYITHI:

JIOMOBIICHICTD TIPO 30UTBITICHHS MaTePialIbHOTO 3a0X0UYCHHS (OIUIATH);

JIOMOBJICHICTh TIPO 30UTBIIICHHS YaCTKHA yYaCHUKA 32 PaXyHOK YaCTOK iHIIMX YYaCHHUKIB;

BHUKYI YaCTKH YY9aCHUKA, 3 SKUM HE BIANOCS JINTH 3TOJW y BHUPIIICHHI KOH(IIKTY iHTEpeciB (HAIIPHUKIA,
SKIIO aKIIOHep KU Ha 3aralbHUX 300pax ToJI0CYBaB MPOTH, Y BCTAHOBICHUX 3aKOHOM BHIIAIKaX Ma€ MPaBO
BUTpeOyBaTH BUKYI CBOIX aKI[il, AKIIIO HOTO MMO3UIIlis He OyJia BpaxOBaHa;

BHECEHHS BIAMOBIAHUX 3MiH Cy0’€KTOM TOCIIOIapIOBAaHHS Y CBOIO MisUTBHICTH BiJIIOBIIHO IO peKOMEHAAIIIH
YH BKa31BOK OPTraHy BIIAIHOTO MiAIOPAIKYBaHHS.

Sk Bxke OyJ0 3a3HaYEHO paHille B KOMEPIIHHIX KOPIIOPATHBHUX ITiITPHEMCTBAX PO3ITOI1T MaHOBOI
CKJIQJIOBOI  pE3yNbTaTiB KOMEPINMHOI [isSUIBHOCTI, TOOTO JOXOMIB € HaWOUIbII BIPOTIAHOKW Ta
PO3MOBCIOJIKEHOIO IMiJICTABOKO JJIi BUHUKHEHHS KOH(JIIKTY iHTepeciB. BimmoBinHo, MaifHOBa MiJCTaBa €
AKTyaJIbHOK I BCIX TPyl Ta KaTeropid oci0, mo mnpuiMaroTh OE3MOCEPEIHI0 y4acTh B JIiSTIBHOCTI
topunuaHoi ocoown. [IpoTe, sk CBiqUNTH paKTHKA, BeJIHKa yBara Mae OyTH IpuiJieHa ocodaM, 110 TPUMaloTh
y4acTh SIK TpPaIiBHUKH, OCKUIBKH BOHH MOXYTh MaTd JOBOJ BEIMKWUH OOCAT KOMIIETEHII1 B MPUHHATTI
BUPOOHWYHMX PillIeHb, BIULTUBATH HA MPOIIECH B3a€EMOJII 13 TOTEHIIHHUMH KOHTpareHTaMu Ta 0e3rnocepeHb0
(dbopMyBaTH ornepaTHBHY iH(OpMAIiO MO0 €PEKTUBHOCTI POOOTH HOpUAMYHOI ocoOu. Taki KOHQIIKTH
1HTEpECIB CIIiJl PO3TIISIATH SK BUKIIOYHO BHYTPIIIHBOTO MOXO/PKEHHS, a IX XapaKTepHOI 0COOJIMBICTIO € Te,
[0 BOHU HE PETYJIIOIOTHCS 3aKOHOAaBCTBOM (Ha BIJMIHY BiJ] ICHYIOUHX HOPM 3a KOPJIOHOM), a TAKOXK TE 1110
Taki KOHQUIKTH 3a3BHYail HE MAlOTh O€3MMOCEPETHBOTO 3B’SI3KY 3 IHTEpecaMu CYCIHIIIbCTBA YW JIEPKaBU B
mizoMy. KpimM TOro Ba)ImBicTh BperyatoBaHHS KOH(MIIKTY iHTEpECiB, MO «ITOXOIUTHY Bifl pOOITHHKA MOXeE
HOCHTH IPUXOBAHHH XapaKTep, He MPOSIBISTUCH Yepe3 CKIIaIHY iepapXidHy CTPYKTYpY HMiANPUEMCTBA Ta MATH
HACJIIIKH TPHUBAJIOT M.

TakyuM YMHOM KaTeropis NpauiBHUKIB, sKa paHime Oyjga HaMM BiHECEHA 10 BHYTPILIHBOI Ipymnu
MOXO/KEHHSI KOH(JIIKTY iHTEpeCiB, € Ha HaIlly JYMKY, BaXXJIMBOIO Ta HaWOUIBII CKIaJHOIO KaTEropi€lo siKa
moTpedye yBaru B KOHTEKCTi HANIOTO JOCIIiKCHHSL.

Y 4MHHOMY 3aKOHOJABCTBI YKpaiHM BHpIlIEHHS NHTaHHA KOHQUIIKTY iHTEpeCiB HOCHUTh
(¢parMeHTapHHII XapakTep Ta HE CHPUSAIOTh e(EeKTUBHOMY YCYHEHHI NpoOneMu. AKe HOPMH, IO
00YMOBITIOIOTh Y4acTh MPEJCTaBHUKIB POOITHHKIB B HApa/Jax KOJIETiaJbHOTO OpraHy YIPaBIiHHS 3 MPaBOM
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JOPaauoro rojiocy 1o CyTi He BIUIMBA€E Ha BPETYJIIOBaHHS KOH(IIKTY iHTEPECiB, OCKUIBKY HE € MiJACTaBOIO A
000B’SI3KOBOT0 IPUIHATTSI PillleHb MAifHOBOT'O 320X0YEHHSI MTPALliBHUKIB.

Ha BigMiny Bij 3aKoHOIABCTBa YKpaiHH, 3apyOi’kHE 3aKOHOJABCTBO MICTHTDH Ji€BI MEXaHI3MH, L0
CHpSIMOBaHi Ha BpaxyBaHHS 1HTEPECiB MPALliBHUKIB JJIS MiABUIICHHS €(pEeKTUBHOCTI KOMEPLIHOT CKIag0Bol
cy0’€eKTa rocioaproBaHHs. 3aKOHOJABCTBO €BPONEUCHKUX KpaiH (Hampukiaa, HiMeuunHa) 3aKpiIuiioe KBOTH
MpeJCTaBHUIITBA MPAL[iBHUKIB B paji AUPEKTOpiB (HarysigoBa paja), Kyaud Mae OyTu oOpaHO BHU3HAueHa
KUTBKICTh YJIEHIB TPYAOBOTO KOJIEKTHBY, L0 MPOMOpIiiiHa 3araibHill KiTbKOCTI YWIEHIB paau AUPEKTOpiB [21,
c. 171].

e omHMM NPUKIAAOM BUPILICHHS MUTAaHHS NP0 320XOYCHHS MPAliBHUKIB MAilHOBHM BaKeJIeM
BILTUBY, € AOCBif 3acTocyBaHHA y Criomydenux llltaTax AMepuKY Tak 3BaHUX CITY)KOOBHX aKIIii, STKi MOXYTh
OyTH HaJaHi OKPEMUM TpaIliBHIKAM Cy0’ €KTa TOCTIOAapIOBaHHSI.

3BepHEHHS HAaMH YBard 10 KOHQIIKTY IHTEpECiB AKUH Ma€e Miclle y KOMEPIIiHUX MiAIPUEMCTBAX HE
BHKITIOYAE BHITAJKIB HASBHOCTI KOH(QIIIKTY iHTEpECiB B HEKOMEPIIIMHUX OPUIANYHUX 0co0ax. XapakTepHi
0COOIMBOCTI KOH(IIKTY iHTepeciB 3a3BUYail € TOTOKHUMHU JJI1 000X BUJIIB BUIIE 3a3HAYCHHUX MiAMPUEMCTB,
Ta 31e0LIBIIOr0 3HAXOMATHCSA B KOHTEKCTI MaifHOBOI ckianoBoi. [IpoTe B HEKOMEPIIHUX MiIIPUEMCTBAX
KOH(JIIKT iHTepeciB MO)Ke BUHHKATH B KOHTEKCTI CHEIU(IYHOI CKIaJ0BOI MAWHOBOTO iHTepecy, IO
MIPOSIBIISIETHCS Y BIUIMBI Ha TIEBHI peCypCHI MOYKIIMBOCTI, SIKi B CBOIO Yepr'y MOXKYTh MaTH MaiHOBI HACTIIIKH.
Taxke 3acTepekeHHs € 00’ EKTUBHUM HaBIiTh BPaXOBYIOUH T€, IO HAa BiIMiHY BiJl KOMEPIIIHAX ITiJIPUEMCTB, B
HEKOMEpPUIHHNX YYaCHUKH HE MAIOTh YiTKO OKPECJCHOTO PO3Mipy 3a0XOUYEHHS BiJ y4acTi B JisUIBHOCTI
HEKOMEPLIHHOTO MiAIPUEMCTBA, /IKE METOIO JIiSUTbHOCTI HEKOMEPIIHHUX MIAMPUEMCTB € CIIPUATINBI YMOBU
JUISL 33JI0OBOJICHHSI COL[IaJIbHO €KOHOMIYHHUX IHTEpPECIB CYCHIIILCTBA, IOPUINYHUX OCi0 Ta rpoMaisiH, OI0 He
cylepeuaTh YHMHHOMY 3aKOHOJABCTBY. Taka MeTa JisUIBHOCTI HEKOMEPIIMHUX IMiJANPUEMCTB MOXE
OIIOCEPEIKOBYBATHCh Y TIPOCBITHUIIBKHM, ONMaroMidiHuIbKUi, npodeciiiHiil Ta iHIINX CYCHiJIbHO KOPUCHHUX
JisIX YYaCHHKIB, BHACHIIOK YOTO IHTEPEC YYACHUKIB € OTHOPITHUM Ta MOJISTAE B IIEPITY YePTy Y BUKOPHUCTAaHH1
PI3HOMaHITHUX MOXIIMBOCTEH, pecypciB, O1ar Ta MiJibr JJsl IIMPOKOTO KOJIA CIIOKUBAUIB SIKE HE BHUKIIIOYAE
caMuxX ydvacHUKiB. Lle mMoxxe OyTH MiJICTaBOIO JJIsi CTBOPEHHs NMEBHUX TPYN BCEPEIUHI HEKOMEPIIHOTO
MiANPUEMCTBA, 1HTEPECH SKUX MOXYTh OYTH IOB’s3aHi 3 MOPYIICHHSM BCTAaHOBIICHHX TMOPSAKIB HaJaHHS
npedepeHtliil Ta miner. Takox Ba)JIMBOK OCOOJIMBICTIO HEKOMEPIIMHNAX MiANPUEMCTB CIIifl BBAXKATH T€, 0
BOHU MOXYTb 3aiMaTHCh JISUTBHICTIO SIKA CIIYTY€ JTOCSTHEHHIO METH, 3apaju SKOI CTBOPEHO HEKOMepIliiiHa
IopuAnYHa 0c00a, Ta BiIIOBIIHO MaTH KOMEPIIiifHE crIpsMyBaHHs. BpaxoByroun Te 1o po3noii NpuoyTKiB
MDK y9aCHUKaMHU B HEKOMEPIITHOMY TiAMPHUEMCTBI 3a00pOHEHHH, BUKOPUCTAHHS JOXOMAIB K OIUiaTa Tparti
0ci0, 1m0 MpUHMAaKOTh Y4acTh B yNPaBIiHHI HEKOMEPLIHHOT IOpUANYHOI 0cOOM € MOXKIMBUM. TaKuM YMHOM
3a3HavyeHa 00CTaBHHA € J10aTKOBUM YNHHHUKOM CTBOPEHHS KOHQIIIKTY iHTepeCiB BCepeinHI HEKOMEPLiHHOTO
MiANPUEMCTBA, HA MMIACTaBi PI3HOTO PEXHUMY iX MaifHa, Pi3HUM LIJISAM TiSUIBHOCTI Ta BKa3ye Ha BiIMiHHICTh
BPETYJIIOBaHHS KOHQIIIKTY iHTEepeciB B KOMEPUIHHUX 1 HEKOMEPLIMHUX I0puaAnYHUX ocodax. HexomepuiiiHa
IOpUIMYHA 0co0a Mae crieliaibHy npaBocy0’ €KTHICTD, i1 AISTIBHICTH CIPSIMOBAHA HA JOCSTHEHHS COLiaIbHO-
KOPHCHOI METH, II0 MOXe OYyTH TiJICTaBOIO JJIsi BPETYIIOBaHHS KOH(IIKTY iHTEpeciB B HEKOMEPIiHHHX
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IOPUIMYHUX 0CO0ax iHIIMM YMHOM HiXK y KOMepUiiHHX. Pa3oM 3 TUM, rOJOBHUM 3aBIAaHHSIM BUSBICHHS Ta
MPaBOBOTO PETYJIIOBaHHS CHUTyalid KOH(QUIIKTYy iHTEpeciB € BCTaHOBICHHA YHI(iKOBAaHOTO 3 TO3UIIN
MO>KJIMBOCTI 3aCTOCYBaHHSI MeXaHi3My JUIsl IOPUIUYHUX 0ci0 Oyab-iKoi opranizauiiiHo-mpaBoBoi popmu Ta
HE3aJIe)KHO BiJl OCHOBHOTO CIIPSIMYBaHHS i1 AisIIBHOCTI (KOMepIiiiHa ab0 HeKoMepLiiHa JisIbHICTD).

Sx Hamu Bxke Oyno 3a3HaYCHO paHilie, KOHQIIIKT IHTEpECiB € OIHIEI0 3 HAMOUIBII PO3MOBCIOKEHUX
MiZcTaB BAHUKHEHHS KOPIOPaTUBHOTO KOHMIIKTY. OcoOIMBOT «IMHAMIKI» TaKUi KOHQIIIKT MOxe HaOyBaTu
y BUIIAI KOPIOPATUBHOTO CIOPY, SIKUH Bke Ma€ OyTH BPEryJlIbOBaHUM 37e01IbIIOr0 y CyI0BOMY MOPSAKY,
Ta BIINOBITHO HE CIPHUSAE MPOAYKTHBHIH poOOTI cy0’€KTa rocrnojaploBaHHs, a B JCSKHX BHIAJKaX MOXKE
CIPUYMHHUTH HE3BOPOTHI HACTIIKH y BUTIISI 3yTMHKH TiSUTBHOCTI.

BpaxoByroun Te 110 KOH(IIKT iHTEpPECiB € MPOSIBOM 3BUYAHUX SKOCTEH JIFOAWHU K (PI3UTHOT iCTOTH,
TO caM KOH(IIKT iHTEepeciB HE MOXe OyTH BHKIIOYEHHH SK 00’ €KTHBHE SBUIIE IITyYHUMH MEXaHI3MaMH
npumycy abo IOJaTKOBUMH CTHMYJIAMH 3a0XOYeHHsS. ['OJIOBHOIO METOI0 € 3amoOiraHHs HEraTHBHHX
HACIIJIKIB, M0 MOXYTh OyTH MOPOKeHi KOoH(DIIiKTOM iHTEepeciB. CaMe TOMy MH PO3TIIIAEMO KOH(DIIKT HE
CTLIBKH SIK caMe TPOTHPIYUS CKUTBKH SIK TOTEHIIITHY MOXKIIUBICTh BUHUKHEHHS IPOTHPIYYS B MalOyTHROMY
Y BUTJISIL CIIOPY.

OxpemMo B3siTe MPOTUPITYS 1€ He € (PAaKTOM HASBHOCTI KOH(MIIKTY, a/ke HE OyAb-sKe MPOTHPIdUsL
mopomkye KoHGIKT [22, ¢. 198]. KoH]umiKT iHTepeciB BUHUKAE TOMA1 KOJIU MeTa JIEKITbKOX Pi3HUX Cy0’ €KTIB
MPOTHIICKHA OJIHA OfIHi# [23, ¢. 331— 341].

TakyuM YMHOM TOJIOBHUM 3aBIaHHSM SIKICHOTO 1 MPOJYKTHBHOTO KOPIIOPATHBHOTO YHPABIIHHS €
HiBEJIIOBaHHS Pi3HOIIAHOBHUX KOH(IIIKTIB iHTEpEeCiB Ha MiICTaBi BpaXyBaHHS MOCAI0BUX 000B’SI3KiB (Pi3HuHUX
0ci0, 110 BUKOHYIOTh (DYHKIIiT B OpraHax yrnpasiiHHs cy0’€KTa rocroaaproBaHHs. Po3risHeMo iX B KOHTEKCTI
CKJIaJly Ta iIHTepecy OpraHiB YIpaBITiHHS (HATJISI0BOI paJid Ta BHKOHABYOTO OPraHy).

[NoTeHuiliHui iHTEpEC 110 MOXKE OyTH BUSABJICHHUN NPEJICTABHUKAMH HArJIsI0BOT Pajiyd 3aJIEXKUTh Bij
foro cknany. SIKIIO CKiaJl CTAaHOBIISATh PAI[iBHUKH 200 WICHH FOPUANIHOT 0COOH TO BOHU MOXKYTh 1HIIIFOBaTH
BJIACHI iHTepecH abo iHTepecH 0Ci0 0 BUCYHYJIH iX B HATJISIIOBY pajy (pamy JUPEKTOpiB). Y pasi sKIIO CKIIal
HATJISI0BOT paau (paau JUPEKTOPIB) CKIIAAAI0Th 3alpolIeHi He3aJIeKHi MPeJCTaBHUKK, IO He MOB’s3aHi 3
IOPUIIMYHOI0 0C0000, TO iHTepec 37eOLTBIIOro MoXKe OYTH NpPOJWKTOBAHWA Yy BHUIVIAAI OTPUMAaHHS
BHUHAropoJIy 32 BUKOHAHHS CBOIX 000B’S3KiB y KOPOTKO UM CEPEIHBO CTPOKOBIH MEPCIICKTHBI.

Ilo cTocyeThcs BAKOHABYOTO OPraHy, TO OCOOJIHMBOCTI IHTEPECIB JIe)KaTh B OCHOBI TEpII 3a BCE HOTO
CKJIaJly sSIK OJTHOOCIOHOTO BUKOHABUYOTO OpraHy (OAWH a00 JAEKiIbKa BUKOHABYHMX OpraHiB) a00 KOJeTiaJhbHOTro
OpraHy, IHTEpeCH SKHX MOXYTh 3HAXOIWUTHUCh B TMPOTUPIUYI 13 3araJlbHUMHU iHTepecaMu Ccy0’eKxTa
rocroaproBaHHs. Take MpoTHpivYs MOXKe BUpa)KaTHCh MEPII 3a BCE B PiI3HOCTI iHTEpeCiB: iHTepec cyd’ exTa
rOCHOAAPIOBaHHS — LI€ PO3BUTOK Ta MPIOPUTETHE CIIPAMYBaHH: NpUOYTKY Ha LI, a iHTepec (i3n4HuX 0cib, mo
MPENICTABIISIFOTh BUKOHABYUI OpraH — Iie Jii CIIpAMOBaHI Ha MiJABHUINEHHS OIJIATH Tpalli i pi3HOro POy
JOJaTKOBI MPHBiJIET K MIPUXOBaHa YaCTUHA MaTepiajbHOTO 3a0e3MeUeHHS.

Tox, onTUMaNbHE CHIBBiAHOLIEHHS iHTepeciB (i3UYHMX OCi0, 0 BUKOHYIOTH (YHKILIi YIpaBIiHLIB
cy0’€eKTa TOCIIOIaPIOBAHHS T4 IHTEPECIB caMOi IOPUINYHOT 0COOU € TOIOBHUM 3aBJaHHSIM KOPIIOPATHBHOTO
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ynpasiniHHs. [IpoTe BapTo BiAMITHTH, IO caMa CHCTEMa KOPIOPaTUBHOIO YIPaBIiHHS HECEe B CBOil OCHOBI
npoTUpiuYsl iHTepeciB (i3MuHMX 0ci0 10 BHUKOHYIOTH YNPaBIIHCHKI (PYHKIIi, Ta BiAMOBITHO, MPOAYKYE
HEeoOXiZHI TIPaBOBI 3aCTEPEKEHHS JJO periTaMeHTalil BIPOBaKCHHS YIIPaBIiHCHKUX PillIeHb Ta MiIXOAIB 10
MPaBOBOT'0 BU3HAYEHHS AIKCHOCTI (200 HEAIHCHOCTI) pi3HUX 32 CBOIM CIIPSAMYBaHHSIM JOT'OBOPIB.

Ile oaHier0 XapakTEPHOIO OCOOIMBICTIO KOPHOPATUBHOTO KOH(QIIIKTY, 3aCHOBAaHOMY Ha MPOTHPIdYi
(xoHKypeHI1ii) iHTepeciB aKI[iOHEPiB Ta aKIIOHEPHOT'O TOBAPHUCTBA, € T€, 10 TOBAPUCTBO BUCTYIAE OHOYACHO
uiuto (6opoTsba 3a KOHTPOJIb Haj TOBAPUCTBOM) i CTOPOHOIO KOH(QIIKTY (4epe3 HbOTO HilOTh 0cobu, sKi
KOHTPOJIOIOTH aKI[iOHEPHE TOBAPUCTBO 1 BAKOPHCTOBYIOTH HOTO y CBOIX 1iJIsX). KopmopaTtuBHi KOHDIIKTH y
Oy/b-sIKOMYy BHUIAJKy 3a3BHYail MOTIPIIYIOTH €KOHOMIYHHMI CTaH MiATPHEMCTBA i Ha 0OCAT rOCMOJApCHKOI
paBocy0’€KTHOCTI aKI[iOHEPHOTO TOBAPHCTBA, a 1HKOJHM BIUIMBAIOTH HA CTAaH IPaB Ta iHTEPECiB yYaCHHKIB
ToBapucTBa HaBiTh He 3amisHi y Hmx [10, c. 96]. CmpoOu 3ampoBa/pKEHHS TNPABOBHX MEXaHI3MiB
ToTIepeHKEHHS KOPITOPATUBHUX KOH(IIKTIB 1 3MEHIIIEHHS 1X HEeraTWBHUX HACIIJAKIB, JOCSATTH Ha MPaKTHII
OanmaHcy iHTepeciB akiioHepiB Ta AT BAae€ThCS TOCUTH HE YaCTO.

TakuM YMHOM, BC€ BUIIIE3a3HAYCHE B CYKYITHOCTI 103BOJISIE CTBEPKYBATHU Ta CIIOHYKAE 10 HACTYITHUX
BHCHOBKIB:

1. IIpupoaHiCTh OYIB-AKO1 JIFOMWHU AK (DI3UYHOI iICTOTH Iependadae HassBHICTh CITiAyBaHHS BIACHOMY
iHTepecy, a cucTeMa OpraHiB YIPaBIiHHS Cy0’ €KTOM TOCIIONAPIOBAHHS JIUIIE OKPECIIOE 1X CHpSAMYBaHHS Y
HaIpsIMKaxX MOKJIMBOI peai3ariii.

2. Bubip opranizaniitHo-nipaBoBoi (opMH IOPHIUIHOI 0cOOM MOKE BIUTUBATH HAa OOpaHHsI CTPYKTYpH
KOPIIOPAaTHBHOTO YIPaBIiHHSA Ta MaiOyTHI OCOONMBOCTI JIOOiOBaHHS IHTEpPECiB 3aliKaBIeHHX Oci0 i3
BpaxyBaHHIM c(epH AisTbHOCTI.

3. B OCHOBI HEBLIIOBaHHS CYIEPEYHOCTEH Yy KOPIOPATHBHOMY CEKTOpI Ma€ BIPOBAKYBATHUCH
3acaJHUYMN TIPUHIUIL JiepkaBa B 0co0i YIIOBHOBKEHHX OpraHiB 3a0e3leuye IHTEepecH YYacHHKIB
KOPIIOPAaTHBHUX BiJTHOCHH, IIJISXOM 30aTaHCOBAHOCTI 3arajibHOTOCHOJAPCHKOr0 iHTEpeCcy KOXKHOTO HOCIs
(axuioHepa, K BIacHUKA KOPIIOPATUBHUX MPaB, aKI[iIOHEPHOTO TOBAPHUCTBA 1 HOTO 1MOcaoBUX 0Cil).
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3AIIPOBAJUKEHHA BPOINIEMCHKUX MMPUHIIAIIB CYJIOBOI'O PO3IJISAY CIIOPIB SIK
BAKJIIMBUHU HAITPSIMOK BAOCKOHAJIEHHA I'OCIIOJAPCBKOTI'O ITPOLECY

Anomauis. [lpunyunamu Ha3usarwme 6HYMpPIUHi NEPEKOHARHS THOOUHU, MI NPAKMUYHI, MOPATbHI MA
meopemuyHi 3acaou, SIKUMU GOHA KEPYEMbCSL 8 Jcummi, 8 PisHUX chepax OisnbHocmi. Y Hayyi npuHyunu — ye
OCHOBHI 3acadu, 3a2aibHi 8UMO2U 00 N00Y008U Meopii, CHOPpMYNIbOBAHI AK Me NEPBUHHE, U0 NEHCUMb 8 OCHOBI
neguoi cykynnocmi gpaxmis. Ilpu xapaxmepucmuyi pisHOMAHIMHUX cUcmeM RPUHYUnU 8i0obpadxcaroms mi
CYMMEBL XapaKmepucmuKky, wo 8ionogioaoms 3a Npasuivie QYHKYIOHY8AHHA cucmemu, Oe3 AKUX 60HA He
BUKOHY8ANLA O C8020 NPUSHAYEHHSL.

LlJooo cyoouyuncmea, mo mym po3pi3HAIMb NPUHYURU, SKI 8USHAYAIOMb Op2aHizayiio, ycmpii cyoy
(Opeanizayitini npuHyUNY) ma NPUHYUNY, WO peSyNiioloms 1o2o OisibHicmb (npoyecyanvhi npunyunu). /o
OCMAHHIX (a came 80HU € NPEOMEMOM HAUL020 OOCIIONHCEHHS) BIOHOCAMbCA: OOCMYNHICHb CYO0B020 3AXUCTITY
npas i 3aKOHHUX iHmepecis, pieHONPABHICMb CIMOPIH 20CNO0APCLKO20 Npoyecy; c80000a HAOAHHI HUMU CBOIX
ookazie i 006edeHHs neped CYOOM IX NEPeKOHAUBOCMI; 3AKOHHICMb, YCHICMb, 0e3nocepeoHicms,
3MA2ANLHICMb, OUCHOZUMUBHICMb, PO321510 CHpasu 00HO0C00080 abo KolelianvbHo) ma cheyuiuni ado
cneyianvHi (nepeanso cyoosux piierb moujo).

Ananiz H08020 NPOYECYATLHO20 3AKOHOOABCMBA 003605€ 3pOOUMU BUCHOBOK NPO HAABHICMb OOHUX §
MUX CaMUX NPUHYUNIB Y PISHUX NPOYeCyanbHuX Kooekcax. Lle noscHioemvcs mum, wo ix 2omyeanu pisHi epynu
haxisyis 10KaIbHO, Oe3 NONEPEOHIX Y32004ceHb KOHYENYill 3MIH 00 RPOYeCyalbHUX Kooekcie Yxpainu. Toomo,
t0emvcsi PO HeKOHMpOIbosane 0YOI08AHHS HOPM Y NPOUECyaivbHoMy 3akonodascmei. byno 6 ooyinvro
BUTYYUMU NPUHYUNU, WO NOBMOPIOTOMbCSL Y PIZHUX NPOYECYATbHUX KOOEKCAX I 6KIIOYUMU iX (K YHIGepCanbHi
npunyunu) 00 OLIbUW 3A2ATbHO20 HOPMAMUBHO-NPABO6020 axkmy. /[0 Yyb02o HOPMAMUBHO-NPABOBO2O CIIO
MAKOHC BKTIOUUMU Uje 0OUH NPUHYUN, KU Mie Ou cmamu K 00uH 3 Hatigadcausiwux. Lle npunyun cycninbhoi
nosazu 00 cy0i i cy00ie 3 00Ky cychintbcmed. 3a3HavyeHui NPUHYUR UNIUBAE 3 NPe3YMNYii Oe3cmopoHHOCI
cy00is, i nonaeae y 006po3uyIuU8oMy, NOSILHOMY CIMABLEHHI 00 OP2aHié CYOOUUHCMEA MA iX NPayieHUKIs,
008ipi 00 ix npoghecilinux 3HAHb MA YCBIOOMIEHHI Piyvocmi cy00i 000epIHCYBaAMUCT MOPATbHO-eMUYHUX
HOPM.

KirouoBi ciaoBa: rocnomapchkuii Ipouec, MNpolecyaibHi NPUHLMIN, 3aKOHHICTB; YCHICTb,
Oe3nocepeHiCTb, 3MarajibHICTh, IUCIIO3UTHBHICTh, MPUHIIMII CYCIIIBHOT TIOBary.

Annotation. Principles are called internal beliefs people, those practical, moral and theoretical
ambush, which are seen in life, in various spheres of activity. In scientific principles, there are the main
ambush, wildly requirements until the theory, formulated as the first thing that underlies the singing totality of
facts. When characterizing different systems, it is important to consider those essential characteristics, which
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are responsible for the correct functioning of the system, without which they would not win their recognition.
In the case of judiciary, then there are different principles that regulate yoga activity (procedural principles).
To the rest (and the stink itself is the subject of our research) we can see: the availability of the judicial
protection of rights and legitimate interests; equal rights of the parties to the state process; freedom of giving
them their own evidence and bringing before the court their conflicts; legality; sleep; lack of mediation;
competitiveness; dispositivity; look at the right one-specially or collegially) and specific or special (review of
the court's decisions etc. ). The analysis of the new procedural legislation allows us to draw conclusions about
the presence of some and the same principles in different procedural codes. This is explained by the fact that
they were prepared by different groups of fahivtsiv locally, without any prior restrictions on the concept of
change to the procedural codes of Ukraine. Tobto, there is a lack of control over the duplication of norms in
procedural legislation. It would be necessary to increase the principles that are repeated in different
procedural codes and include them (as a universal principle) to a larger normative legal act. Before any
normative-legal sequence, it also includes one principle, which is, for the most part, one of the most important.
This is the principle of public respect to judges and judges by society. This principle stems from the
presumption of impartiality of judges and consists in a friendly, loyal attitude towards judicial authorities and
their employees, trust in their professional knowledge and awareness of the judge's determination to comply
with moral and ethical standards.

Keywords: economic process, procedural principles, legality; orality, immediacy, competition,

dispositivity, principle of public respect.

Relevance of the topic. In light of the obligations undertaken by Ukraine in connection with its future
accession to the EU to improve the judicial system and bring it into line with the norms and standards of the
European Union, we believe that improving the judicial process is of great importance. Let us consider these
issues related to improvement of the economic process, protection of rights and legitimate interests in the field
of business. The application of judicial precedent in resolving a case can be seen as the main direction of this
improvement, and judicial precedent can be seen as a principle of judicial proceedings, a procedural principle.

The issues of improvement of the economic process were considered in the works of V.E. Belyanevych,
S.F. Demchenko, L.M. Nikolenko, D.M. Prytyka, Y.D. Prytyka, E.l. Kharytonova, V.S. Shcherbyna and
others. At the same time, the issues of application of judicial precedent in case resolution are not sufficiently
tied to the tasks of judicial reform. This is evidenced by the fact that at the 24th EU-Ukraine Summit, in which
our country participated as a candidate for membership in the European Union, the European Commission's
recommendations referred to "adoption and implementation of legislation on the procedure for selecting
judges", their evaluation, etc. At the same time, it would be advisable to focus not on finding honest judges,
but on creating conditions in which it would be impossible to act dishonestly or break the law. Such conditions
include the introduction of the European principles of judicial review of disputes and the mandatory application
of judicial precedent in resolving cases. This makes the topic of this article "introduction of the European
principles of dispute resolution as an important area of improvement of the economic process" quite relevant.
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Summary of the main material. In everyday life, principles are internal beliefs of a person, those
practical, moral and theoretical foundations that guide him/her in life and in various fields of activity. In
science, principles are the basic foundations, general requirements for building a theory, formulated as the
primary thing that underlies a certain set of facts. When characterizing various systems, principles reflect those
essential characteristics that are responsible for the proper functioning of the system, without which it would
not fulfill its purpose.

With regard to judicial proceedings, there is a distinction between principles that determine the
organization and structure of the court (organizational principles) and principles that regulate its activities
(procedural principles). The latter (and they are the subject of our study) include: accessibility of judicial
protection of rights and legitimate interests; equality of the parties to the commercial process; freedom to
present their evidence and prove their convincing nature before the court; legality; oral; direct; adversarial,
dispositive; consideration of the case by a single or collective) and specific or special (review of court
decisions, etc.).

Some of these principles are contained in regulations. For example, the availability of judicial protection
of rights is guaranteed by Article 8 of the Constitution of Ukraine (the right to apply to the court for the
protection of constitutional rights and freedoms of a person and citizen directly on the basis of the Constitution
of Ukraine is guaranteed).

This principle is also interpreted as the right to justice, the right to judicial protection. The right of
everyone to judicial protection has become one of the fundamental human rights guaranteed by the
constitution. The content of this right, as noted in the literature, is reflected in the basic principles of judicial
proceedings and consists of such elements as access to justice; the right to appeal and cassation of a court
decision; independence and impartiality of the court; equality of all participants in the trial before the law and
the court; the right to defense; publicity of the trial; consideration of the case within the shortest time provided
by law [1, P. 19].

Ensuring access to justice means, according to the European Court of Human Rights, that the
consideration of a dispute should not be hindered by excessive legal or practical obstacles: complicated or
formalized procedures for accepting and considering claims; high court fees; inaccessibility of legal aid; lack
of simplified procedures for consideration of simple cases, as well as cases on rights requiring prompt (urgent)
protection. At the same time, the European Court allows, in exceptional cases, limited access to court for
individuals, for example, for mentally ill persons during treatment; for persons prone to litigation. At the same
time, any restriction of the right of access to court must pursue a specific purpose and be reasonably
proportionate to that purpose. Analyzing the principle of accessibility of justice, we should agree with M.
Pototskyi, who notes that procedures related to the protection of intellectual property rights should not be
unreasonably complicated, the cost of their implementation should not be high or accompanied by significant
material costs, contain unreasonable time limits or unreasonable delays. We believe that this statement of the

TRIPS Agreement is part of the content of the principle of access to justice.
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The main core of the principles is contained in the reformed and unified procedural legislation, in
particular, in the Commercial Procedural Code of Ukraine. Let us consider some of them on the basis of the
Law of Ukraine "On Amendments to the Commercial Procedure Code of Ukraine, the Civil Procedure Code
of Ukraine, the Code of Administrative Procedure of Ukraine and Other Legislative Acts"”, which set out the
procedural codes in a new version.

Thus, according to part 3 of Article 2 of the Commercial Procedural Code "Objectives and Basic
Principles of Commercial Proceedings”, the basic principles of commercial proceedings are: 1) the rule of law;
2) equality of all participants in the trial before the law and the court; 3) publicity and openness of the trial and
its full recording by technical means; 4) adversarial nature of the parties; 5) dispositivity; 6) proportionality;
7) binding nature of the court decision; 8) ensuring the right to appellate review of the case 9) ensuring the
right to cassation appeal against a court decision in cases specified by law; 10) reasonableness of the timeframe
for consideration of the case by the court; 11) inadmissibility of abuse of procedural rights; 12) reimbursement
of court costs to the party in whose favor the court decision was made.

In our opinion, the principles also include the objectives of commercial court proceedings, such as "fair,
impartial and timely resolution of disputes related to the conduct of business activities by the court". These
objectives should be the determining factors in the conduct of court proceedings. It would be advisable to
distinguish as a separate principle "oral", which is mentioned in part 1 of Article 8 of the EPC "Publicity of
the trial" (Consideration of cases in economic courts is conducted orally and openly, except as provided by
this Code).

The principles of economic proceedings should also include "the absence of a pre-established force of
evidence for the court™ and the assessment of evidence by the court according to its internal conviction (Article
86 of the Commercial Code). There are good reasons to distinguish the principle of immediacy as an
independent principle, which determines the procedure for the study and perception of case materials by the
court.

The Code of Commercial Procedure mentions this principle in a number of articles. These are Art. 80(1)
"Submission of Evidence" (1. The parties to the case shall submit evidence in the case directly to the court),
86 "Evaluation of Evidence" (1. The court shall evaluate the evidence according to its internal conviction based
on a comprehensive, complete, objective and direct examination of the evidence available in the case) and 210
"Examination of Evidence" (1. During the hearing of the case, the court must directly examine the evidence in
the case: familiarize itself with written and electronic evidence, expert opinions, explanations of the parties to
the case set forth in the statements on the merits of the case, witness testimony, and examine material evidence).

An analysis of the new (essentially) procedural legislation leads to the conclusion that the same
principles are present in different procedural codes. It is clear that they were prepared by different groups of
specialists and, most likely, locally, without prior approval of the concepts of amendments to the procedural
codes of Ukraine. In other words, we are essentially talking about uncontrolled duplication of rules in the

procedural legislation. For example, the principle of orality is also enshrined in the Civil Procedure Code.
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Pursuant to Article 7(1) of the Civil Procedure Code of Ukraine, civil cases in all courts shall be heard orally
and in public.

The oral form of communication between the court and the parties to the proceedings provides the most
complete examination of all the circumstances of the case. The significance of the principle of directness,
which determines the procedure for the study and perception of civil case materials by the court, is that during
the trial there should be no intermediate links between the persons submitting evidence and the court. Thus,
the explanations of the parties to the proceedings should be addressed only to the court.

The principle of good faith fulfillment of procedural obligations, prevention of abuse of rights and
prevention of unlawful obstacles in the conduct of legal proceedings is enshrined in Art. 143 of the Code of
Civil Procedure, etc. In our opinion, it would be advisable to remove the principles that are repeated in different
procedural codes and include them (as universal principles) in a more general legal act, for example, the Law
of Ukraine "On the Judicial System and Status of Judges". Incidentally, this document also contains provisions
that are interpreted as principles of judicial proceedings. Such a step seems justified from the standpoint of
lawmaking technique and improving the convenience of using the codes. Certainly, this document (the Law
"On the Judicial System and Status of Judges") should include the most successful wording. But the quality of
wording of some principles varies from code to code. For example, in our opinion, the principle of immediacy,
which determines the procedure for studying and perceiving case materials by the court, was most successfully
formulated in Article 213 of the Code of Civil Procedure of Ukraine: "1. The court shall directly examine the
evidence in the case during the hearing of the case. 2. The case shall be considered by the same court. In case
of replacement of one of the judges during the trial, the case shall be considered initially, except in cases
established by this Code", etc.

In the same general document, it would be necessary to indicate the priority of using the principles in
the course of the judicial proceedings, similar to the way it is written in Article 2 of the Code of Civil Procedure
with regard to the tasks of the judicial proceedings: "2. The court and the participants of the court proceedings
are obliged to be guided by the task of economic proceedings, which prevails over any other considerations in
the court proceedings".

The importance of adherence to procedural principles has been repeatedly emphasized in the decisions
of international courts. Thus, one of the most important problems in ensuring the independence of judges in
the administration of justice is the interference of public authorities in court proceedings. This problem, in
particular, was pointed out by the European Court of Human Rights in its judgment of July 25, 2002 in the
case of Sovtransavto-Holding v. Ukraine. In this case, the European Court drew attention to "numerous cases
of interference in judicial proceedings by Ukrainian state authorities at the highest level. Whatever the reasons
given by the Government to justify such interference, the Court considers that, in view of its content and
manner of implementation, it is contrary to the principle of the administration of justice by an impartial and
independent tribunal”, enshrined in Article 6 § 1 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms. These cases of interference by the state executive authorities also reflect a
lack of respect for the very functioning of the judiciary."
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The central idea of Article 6 of the Convention for the Protection of Human Rights and Fundamental
Freedoms is the implementation of the principle for both civil and criminal proceedings: "a trial ... by an
independent and impartial tribunal established by law". The same article also stipulates the principle of access
to justice, the right of access to court. This right includes three elements. First of all, it is the existence of a
"court" established by law, and one that meets the criteria of independence and impartiality. It should be noted
that the nature of the court is not regulated in the Convention. It can be either a state or non-state court, as long
as it is established by law. Secondly, the court must have sufficiently broad powers to decide on all aspects of
the dispute or charge. In addition, and thirdly, a person must have the right to appeal to the court.

As for the existence of a court that must meet the criteria of independence and impartiality. This was
emphasized, in particular, in the judgment of the European Court of Human Rights, which considered the right
to an independent court, in the case of Belios (A 132, paragraph 64). It was noted that "...the court (...) must
meet a number of (...) requirements - independence, especially from the executive branch, impartiality...".

Let us consider these requirements in more detail. Regarding independence. The notion of court
independence is associated with independence from the executive branch, and impartiality - with independence
from the parties to the dispute. The European Court's recommendations relate to both the first and second
requirements: "... in determining whether a body can be regarded as independent, the court must consider the
manner in which the members of the court are appointed, the length of their tenure, the existence of safeguards
against external pressure on them and whether the body constitutes a manifestation of independence” (Findlay
v. the United Kingdom, judgment of February 25, 1997, para. 73, Reports of Judgments and Decisions 1997-
...).

With regard to the independence of the court in relation to the parties (its impartiality), we believe that
this refers to the non-corruption of judges. The European Court's judgment in one of the cases states that the
court must be subjectively free from bias or interest in the outcome of the case, and secondly, it must also be
impartial from an objective point of view, i.e., it must offer sufficient guarantees to exclude any reasonable
doubt about its impartiality (Findlay, op. cit). To satisfy these requirements, a court must meet both the
subjective and objective test: "The existence of impartiality for the purposes of Article 6 § 1 must be
determined according to a subjective test, i.e., on the basis of the personal conviction of the individual judge
in the case, and also according to an objective test, i.e., whether the judge has guarantees sufficient to exclude
any legitimate doubt as to his impartiality" (Piersak, A 53, para. 30).

In order to provide guarantees to exclude any reasonable doubt as to the impartiality of the court, we
believe that it is necessary to move to the unification of judicial practice and introduce (gradually) case law.

Judicial precedent means a decision of a certain higher judicial body in a particular case, which is
necessarily taken as a model in subsequent similar cases. Judicial practice usually precedes judicial precedent.
It is the result of uniform application of the law and serves as the main argument in the system of proof and
dispute resolution, and therefore can be a sufficient guarantee for the court to exclude any reasonable doubt

about its impartiality.
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In Ukraine, there is still a debate about the feasibility of introducing case law into legal practice, although
in practice it has been put into effect by the Law of Ukraine No. 3477-1V of 23.02.2006 "On the Execution of
Judgments and Application of the Case Law of the European Court of Human Rights". Article 17 of the said
Law directly states that: "...Courts shall apply the Convention (995_004) and the Court's case-law as a source
of law when considering cases...".

The Resolution of the Plenum of the Supreme Court of Ukraine of February 27, 2009, No. 1 "On judicial
practice in cases of protection of dignity and honor of an individual, as well as business reputation of an
individual and legal entity" [] states that, taking into account the provisions of Article 9 of the Constitution and
taking into account the ratification of the Convention and the adoption of Law No. 3477-1V, the courts must
apply the Convention and the judgments of the European Court as a source of law.

There are many examples from the cases considered by the European Court of Human Rights when the
Court refers to judicial precedents and sets the task of studying the practice of application of norms. Thus,
para. 41 of the Judgment of the European Court of Human Rights (Mushta v. Ukraine (Application no.
8863/06) Strasbourg, November 18, 2010) states: The Court considers that it is "necessary to examine" whether
the application of the rules of national procedural law in the present case can be considered "foreseeable from
the applicant's point of view". And the application may be foreseeable if there are decisions on similar
situations that must be applied to similar incidents. If there are dichotomous decisions in similar cases, the
parties to the dispute should have the right to appeal only if such decisions are available. If there is a decision
on the subject matter of the dispute under consideration, then, as practice shows, court decisions become quite
predictable, which allows avoiding unpromising cases and appeals against decisions. This is the first thing.
Secondly, the field for corruption is leveled, as the court decision becomes predictable.

The principles of the judicial process also include the presumption of impartiality of judges. The
European Court made a statement in this regard in one of its cases: "... a judge is impartial until the contrary is
proved" (Case of le Compte, van Leeuwen and de Meijer, A 43 paragraph 58).

It is from this statement that we can derive another principle that we would consider one of the most
important. This is the principle of public respect for courts and judges by the public. This principle essentially
stems from the presumption of impartiality of judges and consists in a friendly, loyal attitude to the judiciary
and its employees, trust in their professional knowledge and awareness of the judge's determination to adhere
to moral and ethical standards.

There are many more principles of judicial proceedings that ensure their quality, and their application
makes it impossible to act in bad faith. These include the prohibition of denial of justice and ensuring a fair
trial. A trial is recognized as fair if the parties involved in the dispute are treated equally. The absence of
procedural and factual privileges for the parties, the actual competitiveness of the parties in the process, the
independence and legality of the appointment of experts and examinations, the legality of the methods of
obtaining evidence, the motivation of decisions, the procedure and actual possibility of appealing court
decisions by the parties, as well as the impossibility of interference with the procedure for appealing court
decisions by persons not involved in the dispute and whose rights are not affected by court acts, and the actual
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possibility of participation of the parties at all stages of the case are also checked. Procedural requirements for
court proceedings include the principles of fairness, publicity of hearings and the duration of court procedures,
and the requirement of a reasonable time limit for consideration of the case. In particular, Art. 6 of the
Convention establishes the right to a public trial and public pronouncement of the court decision, which ensure
that the proceedings can be conducted in the presence of all persons defending their rights, as well as interested
parties. The European Court of Justice has noted that the publicity of court proceedings is aimed at protecting
the parties from secret justice that is not subject to public scrutiny, and that it is also a means of maintaining
confidence in the courts at all levels (Axen of 8 December 1983, Series A # 72, p.12, §25). The principle of
publicity is guaranteed by the court's obligation to notify the parties of the time and place of the trial, which is
provided for in all procedural codes of Ukraine and EU countries.

The duration of court proceedings is limited by the requirement to observe a reasonable time limit for
the consideration of the case. The requirement to hear a case within a "reasonable time" raises two main
guestions: what time limit(s) should be taken into account and whether it can be considered reasonable. It
should be noted that this period includes not only the entire period of consideration of the claim of a person
defending his/her rights both in administrative and judicial authorities of a Council of Europe member state,
but also the period of actual execution of the decision.

The reasonableness of the time limit in court proceedings is determined depending on the specific
circumstances of the case, the complexity of the dispute, the behavior of the parties in the process, and the
good faith of the judicial structures that consider the dispute and issue enforcement documents. At the same
time, the European Court, as a rule, excludes from this period the periods when the delay in the proceedings
was initiated by a private person (the motions filed by a private person, the grounds for changing his/her lawyer,
the reasons for the unmotivated absence of the parties from the trial, etc. are examined).

Among the important principles introduced by the Convention into the national system of law is such
an interesting principle as the requirement of limited positive state obligations. According to this principle, a
state party to the Convention must refrain from interfering in certain areas of public life.

Unreasonable actions of state bodies to refuse to accept complaints, delay their consideration, as well as
courts (refusal to accept statements of claim, biased consideration of cases, unjustified consolidation of cases,
change of judges, suspension and suspension of proceedings, etc.) are regarded as facts indicating a violation
of the principles of access to court, reasonableness of the term of consideration, etc.

The analysis of the Ukrainian legislation on guarantees of judicial independence and non-interference
in the process of consideration of cases leads to the conclusion that the current legislation of Ukraine clearly
provides for the necessary scope of guarantees ensuring the independence of judges in the conduct of judicial
proceedings, however, the practical implementation of these guarantees depends on clear and strict compliance
with the relevant legislation by officials of all branches of government.

Conclusion. Failure of a court to fulfill its legal obligation to apply the European Convention and the

case law of the European Court as a source of law in the course of consideration of cases will mean that Ukraine
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does not comply with its international obligations, and will impede our country's entry into the European legal

space and the establishment of the legality and fairness of judicial proceedings.
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Anomauia. B cmammi posenadaemobcsa npobiema oopmysants YAPasiiHCbKUX Mexanizmie peanizayii
noaiyelcoKux QyHKyit opeanamu sukornasyoi enaou. Haoaemocs nepsunna xnacugixayis eudie ma QyHxuyi
noaiyelicbKoi QisIbHOCMI OP2aHi8 BUKOHABYOL 610U 3 NOUYIU KIACUYHO20 AOMIHICMPAMUBHO20 NPABA.

Haykogy cmammio npucesauenHo KOMHIEKCHOMY OOCHIONCEHHIO NUMAHb NONIYElCbKoi OisibHOCMI 6
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KOHmMpONo 3a OIANbHICMIO NPABOOXOPOHHUX Op2anie. Bupobneno ocnosui kpumepii 8npoeadicenis
NO3UMUBHO20 00C8I0Y OYIHKU epeKmusHOCmi YNPAeIiHCbKOI OIIbHOCME 8 chepi 20Cn00apiosants 6
OISIbHICMb OP2aHi6 BUKOHABYOT 61A0U.

KarwouoBi cioBa: mpaBoBe peryiroBaHHS, KOMIIETEHINIS, KEPiBHUK, cdepa YIpaBIiHHS, CyCIijbHA
Oesreka, TomileiHchka [isUIbHICTh, aJMIHICTPATUBHUHA IHCTHTYT, 3aKOHOJABCTBO Yy cdepi ymnpaBiiHHS,
QITOPUTMH YIIPABIiHHSL.

Annotation.The article considers the problem of the formation of management mechanisms for the
implementation of police functions by executive authorities. The primary classification of types and functions
of police activity of executive authorities from the standpoint of classical administrative law is provided.

The scientific article is devoted to a comprehensive study of issues of police activity in Ukraine. The
main areas of administrative and legal regulation of police activity in Ukraine have been studied. The
organizational principles of police activity from the standpoint of the science of administrative law are
determined. An assessment of the interaction of public administration bodies in the sphere of ensuring public

safety is given. New approaches to public and state control over the activities of law enforcement agencies
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have been formulated. The main criteria for the implementation of the positive experience of evaluating the
effectiveness of managerial activities in the field of management in the activities of executive authorities have
been developed. The elements of decision-making functions by officials will be systematized and the category
of decision-making algorithms will be established. Further directions of research on the methodology of
evaluating the results of the management of the executive body are established.

Keywords: legal regulation, competence, manager, sphere of management, public safety, police

activity, administrative institution, legislation in the field of management, management algorithms

IlocTanoBka i OOIPYHTYBaHHS AKTYaJbHOCTI mpoduemu. 3a0e3redeHHs CYCITIIBHOI Oe3meKu
BHCTYTIa€ OJHUM 13 BHIIB JepKaBHO-BIAIHOI MiSJIFHOCTI OpPTraHiB BHKOHABYOi BIAAH. 3MIMCHIOIOYH TaKy
TiSUTBHICTh OPTaHM BHKOHABYOI Biamgy (OpPMYIOTH 0a3y s PO3BHTKY CYCIUTFHHX BIHOCHH Ha 3acajax
CYCIIITbHOI Oe3IeKH SIK CTaHy BiACYTHOCTI 3arpo3 i Hebe3mek. Taka JisuTbHICTh Ma€e OWH 13 HAHCYTTEBIMNX
O3HaK: CTPYKTYPHHU Ta MPEAMETHHUH Iyasi3M, SKUH BH3HAYAETHCS K 3a0€3MCUYCHHS CYCIUIBbHOI OC3MEeKH
Yepe3 yIpaBIliHHSI CTAHOM CYCIIJIbHUX BiJHOCHH Ta OJHOYACHY peallizalilo (yHKI 3acTOCYBaHHS 3aX0/IiB
aJIMIHICTPAaTUBHOTO TNPHUMYCY LIOAO TMOPYIIHHKIB PEKUMIB 3aKOHHOCTI Ta NpaBOMOpsAAKy B cdepi
3a0e3MeYeHHS CyCIUILHOT OE3IEeKH.

Buire okpeciieHa 03HaKa J03BOJISIE TOBOPUTH MPO J[BA ACTICKTH 3a0€3MEUCHHS CYCITIIBHOT OC3MEeKH SIK
CJIEMEHTY aJIMiHICTPaTUBHOTO MpaBa Y KpaiHH: MEpIIHi acliekT — 1e GopMyBaHHA QyHAaMEHTaIbHUX 3aca]
YIPaBIiHCHKOTO Ta MOJILEHCHKOT0 MpaBa Ta JpYyruil acleKT — peajizallisi HOpM BUIIe3a3HaYeHUX MiAramy3el
aJIMIHICTPATHBHOTO TpaBa IUITXOM IIPEIMETHOI Ta 00’ €KTHOI AisUTLHOCTI OpraHiB BUKOHABYOI BIAIH.

B cucremi ynpaBiaiHCHKOT JisSUTBHOCTI MO0 3a0€3IeUYeHHS CYCIIIBHOT 0C3MEKH MOXJIUBO BUIUINTH
TICUXOJIOTIYHUI Ta KaJ[pOBUH acCIeKT, a B CHUCTEMI MONINEHCHKOI MisNTBHOCTI BUIUIAEMO TI€NarorigyHUM,
KOOpAWHALIHHUH Ta aAMiHICTPAaTUBHO-CUCTEMHUH €JIEMEHTH.

AHaji3 ocTtaHHiX gocaimkeHb i myoOmikamii. [IpoGmemu mpaBoBoro 3a0e3medeHHs! CYCHIIBHOI
Oe3meky IOCHKYBaIM Taki BiTUM3HSAHI BueHi, sk B.b. Amep’sHoB, O.®D. Awngpiiiko, M.l. Anydpies,
I.B. ApicroBa, O.M. Baunypka, O.0. bannypka, FO.I1. butsak, B.T. binoyc, IJI. Bopoain, 1.C. bpatkos,H.IL
Boprauk, B.M. I'apamyk, LII. l'onochivenko, B.JL I'poxonscekuii, €.B. Jonin, B.O. 3apocwuo,
P.A. Kamoxnuii, C.B. Kisamos, T.O. Konxomoenn, B.K. Kommakos, A.T. Komsiok, C.®. KoHcTaHTIHOB,
B.B. Konomisos, O.B. Komnan, b.A. Kopmuy, M.B. Kopnienko, O.B. Ky3pmenxo, B.1. Kypuno, M.H. Kypxko,
B.A. Hactiok, B.A. Jlinkan, O.A. Maptunenko, O.A. My3uka-Credanuyk, B.I. Onedip, O.I. Ocranenxo,
B.II. IlerkoB, A.M.Ilogomska, T.O. IIpomenko, A.l. CraxoB. JL.A.CaBuenko, A.A.CrapomayOries,
M.M. Tumenko, H.I1. Xpucrunuenko, B.K. lIkapyna, .M. Hlonina, X.I1. Apmaxi, O.H. Spmumi ta iH.

Cepen 3apyOiKHMX BYCHHX, sKi 3aiiMaiiicst MpoOJeMaTUKO OC3MeKH B CYCIIBHHMX BIIHOCHHAX,
BapTO BUOKpemutu — mpaiii Apuctorens, O. bayepa, )K. bonena, Y. beka, M. Bebepa, T. 'o06ca, I'. I'poris,
Hemoxkpura, . Hiapo, O. Hropkreiima, P. Emnineka, I.A. Insina, I. Kanta, H.M. KopkyHosa, H. Makiageni,
[Tnarona, I'.B. Ilnexanosa, IToni6is, I1.A. Copokina, P. Cnencepa, E. ['o0cOayma, Ilumepona ta Garatbox

IHIINX.
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Merta nocaigkeHHsi. MeTa HayKOBOI CTATTi MOJSATAE Y PO3KPUTTI KaTeropil momneicrKol TisTbHOCTI
3 TO3WIIIH YIpaBIiHHA Ta KIACHYHOTO aJMIHICTPAaTUBHOTO IpaBa, (HOpMyBaHHS TNPHUKIATHOTO Oa3znucy
IHCTUTYTIB TOJIIEHCHKOTO MpaBa SK CKIAJ0BUX €JIEMEHTIB yNPaBIiHCHKOI JiSUTBHOCTI OpraHiB BUKOHABYO1
BIIAJIH.

Bukaan ocHoBHoro marepiamy. KoHKpeTHHM NDISIXOM [0 BIOCKOHAJCHHS MisUTBHOCTI 13
3a0e3MeUeHHs CyCITiIbHOT O€3MEKH B aCTEKTi Jep>KaBOTBOPEHHS CTAIN MPUHHATTS Ta BripoBapkeHHs 3Y «IIpo
HalioHaNBHY modinito», 3Y «llpo HauioHanpHy Oe3meky» Ta BaockoHaneHHs 3Y «IIpo obopony YkpaiHumy,
«IIpo moOimizamiiiHy MiArOTOBKY Ta MOOILTI3aIlito», SKi BU3HAYMIM OCHOBHI MOJOXKEHHS 100 O0OB’SI3KY
JepyKaBU y 3aXHCTi MyOiuHOi Oe3MeKH, BCTAHOBIIIM MpaBa i 000B’3KH HE TIJILKU MOCaJ0BUX 0Ci0 modmimii, a
Y IPE/ICTABHUKIB BCiX OPraHiB BUKOHABYOI BJIa IH.

[Tpobnema momineichKoi AISTTBHOCTI 3HAXOUTh CBOE BiIOOpaKEHHS B MpPAIX YKPaTHCHKUX BUESHHX
B.1. Onedipa ta B.Sl Hactioka. B ¢BOiX mpaiisix BOHU pO3MJISIal0Th IEKUIbKA aCTIEKTIB TaKOi AiSUIbHOCTI.

ITpu mpoMy MU TOBHICTIO morokyeMoch 3 B.I Onedipom, mo mominedcbka AisUIBHICTE — 1€
JUSIBHICTh OpPraHiB BHKOHABYOI BJaJM IOAO 3aCTOCYBaHHs 3aXOJiB aJMIHICTPATUBHOIO MPHUMYCY JO
MTOPYIITHUKIB YUHHOTO 3aKOHOJIaBCTBA . [Ipy IbOMy OCHOBHA YacTHHA MOJIIEHCHKOI AisSUTBHOCTI MIPHUITAIA€ Ha
TiSUTBHICTH OpTaHiB BHYTPIIIHIX CIIPaB, IO y BIAMOBITHOCTI 3 YUHHAM HOPMATHBHUMH aKTaMU 3/iHCHIOIOTH
3aX0JIy aIMiHICTPAaTUBHOTO mpuUMycy [1, c.78].

B.4 HacTrok po3risigae muTaHHS PEKUMIB K €IIEMEHTY MPOTHUJIIT TEPOPU3MY Ta eKCTpeMimy [2, ¢.99]
Ta eIIEMEHTIB 3aXHCTy HAIllOHAJIBHUX iHTEpeciB [3, ¢.167].

Ane He OUBITYNCH HA Pi3HI MIIXOIU 10 MPOOIEMH TOMINENChKOI AisSUTBHOCTI BOHHM B CBOIX IpAIlsx
BiZI3HAYaIOTh, IO TOJIOBHUMHU €JIEMEHTAMH 3aXWCTy HAliOHAIBHHUX IHTEPECiB, MPOTUAIi TEpOpU3MYy €
YIOpaBIiHHSA 1 KOOPIWHAINS JiSUTBHOCTI OpPTraHiB BHKOHABUOi BJaJy Ta 3aCTOCYBaHHS aIMiHICTPaTHBHOTO
NPUMYCY SIK TTOTIEePeKYBabHA MisIbHICT. TaKUM YMHOM, MU BH3HAYa€EMO, IO CKIIAJOBUMHU €JIEMEHTaMH
3a0e3MeYeHHs CYCIUIbHOI O€3IEKH € yIpaBIiHChKa Ta MOJIiIechKa TisIbHICTb.

YnpasiiHChKe TPaBO BUCTYIAE MiArany33i0 aJMiHICTPATHBHOTO MpaBa Ta (OpPMYy€E YIPaBIiHCHKI Ta
oprasizailiifHi nmpaBoBiTHOCHHH y cdepi 3a0e3rneueHHs CyCIiibHOI Oe3neku. BiqMinHa puca 3a0e3rnedeHHs
CYCIIBHOI Oe3MekH sk chepH aMiHICTPaTUBHO-IIPABOBOI'O BIUIMBY IOJISATAE B TOMY, 1110 32 CBOTM INTHOMHHUM
3MICTOM, MpPEAMETOM Ta 00 ’€KTOM pEryJIIOBaHHS BUMAarae SIKICHOTO, CBOEPIHOTO Ta TPEAMETHOTO 3a
cnenudikor npaBoBoro perynoBaHHs. CyCHiIbHI BiJHOCHHH, IO CKJIAIalOThCcs y cdepi 3ade3rneueHHs
cycninibHOi Oe3leKu B yMOBaxX CydacHOi aJMiHICTPATHBHO-TIPABOBOI JIHCHOCTI PO3IUISIOTBCS Ha: a)
BUKJTFOYHO aJIMIHICTPaTUBHI — TOOTO Ti, 1[0 PETYIOIOTHCSI HOPMaMH aIMiHICTPATHBHOTO MpaBa; 0) JepkaBHO-
VIPaBIIHCBKI — BU3HAUYAIOTh BIUIMB JEPKaBU Ha CTaH 3a0e3NeueHHs CYCHUILHOI Oe3NeKH IUITXOM
(dopMyBaHHA Ta peanizalii ynpaBmiHCBKMX (YHKLIH; B) MOJILEWCHKI MPaBOBIJHOCMHM — TOOTO Ti, IIO
($bopMyIOTh amapaT aAMIHICTPATHMBHOTO NpUMyCy Ta (OpMH BITHOCHH MK Cy0’ekTamu 3abe3redeHHs

CYCHiJIbHOI Oe3MeKn Ha TOPU30HTAILHOMY PiBHI.
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OcHOBHMM 00’€KTOM HAaIIOr0 JOCHTI/DKEHHS BHUCTYIMAIOTh CYCHUIBHI BIJHOCHHH y  cdepi
OpraHi3aIiifHO-TIPaBOBOTO 3a0e3MeUeHHs CYCIIbHOI Oe3neknu. TeopeTHIHO MU PO3AUIAMO 00’ €KT HAIIOTo
TOCTIKEHHSI Ha OCHOBHHU 00’ €KT, TOOTO 3a0e3meueHHsI CyCIiIbHOI Oe3MeKu HOpMaMH aaMiHICTPaTHBHOTO
mpaBa Ta poAoBi 00’€KTH, TOOTO Ti CyCHiIBbHI BiTHOCHHH Yy cepi 3abe3nedeHHs CycHinbpHOI Oe3neKku, Mo
(dhopMyrOTh TiATANY31 AEpP:KaBHO-YIPABIIHCHKOTO pETyJIIOBaHHS 3a0e3ledeHHs] CYCIUTbHOI Oe3MeKkd Ta
MoJIielchbKe peryaoBaHHs 3a0€3MeYCHHS CYCIIJIbHOT O€3MeKH.

Jep>kaBHO-YIIpaBIiHCHKI BiTHOCHHHU Y cdepi 3a0e3nedeHHs CycniibHOl 0e3nekn (popMyIoTh SIKiCHO
HOBY MiJrany3b aJIMiHICTPaTUBHOT'O MpaBa — YIPaBIiHCHKE MPABO.

YmupasiiHChKe MPaBo y cepi 3a0e3nedeHHs CyCIiIbHOT 0€3MEeKU — 11e MiArany3b aaMiHICTPAaTHBHOTO
MpaBa, HOPMHU $IKOi PETYJIOIOTH OpraHi3alliiiHi Ta yNPaBIiHCHKI B3a€MOBIIHOCUHU IIOAO 3a0e3IMCUCHHS
CyCHiIbHOI Oe3MeKn Ta B CYKYHMHOCTiI CTBOPIOIOTH MapaJurMy OpraHi3aliiiHOro 3abe3neveHHs! CycHiIbHOI
0e3MeKH SIK eIEMEHTY 3aralbHOT0 AEPKaBHOTO TPOLIECY.

OcHoBHMMU (DyHIAMEHTAILHIMHU 03HAKAMH, IO JTO3BOJISIIOTH TOBOPUTH HaM PO YIIPABIiHCHKE MPaBO
3 TOYKH 30pYy MiAranxy3i agMiHICTpaTHBHOTO MIpaBa Ta MapaJurMy OpraHizaliiHoro 3a0e3neYeHHs CyCIiIbHOT
0e3neKku €: a) BIAHOCWHHW, IO YTBOPIOIOTHCSA y cepi 3a0e3redeHHs CYCHiIbHOI Oe3MeKH pPeryiro0ThCS
CYKYITHICTIO TIPaBOBMX HOpM (HE TUTBKM aJMIHICTPATHBHOTO, a W KPUMIHAJIBHOTO, UWBIIHHOTO,
TOCIIOIAPCHKOTO, MO0 B CYKYMHOCTI (DOPMYIOTH TOHATTS YIPABIIHCHKOTO TpaBa); 0) B CBOEMY 3MICTy
BimoOpaskae mpaBOBe PETYIIOBAHHSA, III0 MA€ MICIIe TIPH JIEPKAaBHOMY PETyIIOBaHHI 3a0e31meueHHs CyCIiTbHOL
0e3mneKy; B) YHPaBIiHCHKE MPABO BCTAHOBIIOE PEXUM 3aKOHHOCTI Ta BH3HAYA€ METOAM PETYIIOBAHHSI HE
BCHOTO KOMIDIEKCY aJIMiHICTPpaTUBHO-TIPABOBUX BiTHOCHH y cepi 3a0e3meyeHHs CYCIiIbHOI Oe3rekw, a
TIIBKK Ty, IO BHHUKAIOTH JIEPKABHOMY YIPaBIiHHI (JIEp>KaBHOMY pETyJIIOBaHHI) 3aXOMiB 3a0e3nedeHHs
CYCIIiIBHOI O€3MeKH.

Buxonsum 13 BHIIE3a3HAYEHOrO MOXKHA CTBEp/DKYBATH, IO YIPABIiHChKE TpaBo y cdepi
3a0e3MeUeHHs] CYCIUTBHOT Oe3MeKu — IIe MiAranxy3b aaMiHICTPaTUBHOTO IpaBa, MO CKJIAJAETHCA 13 CTANOl
CHCTEMH B3a€EMOIIOB’SI3aHHUX, PO3MOUICHUX MO cdepax Ta IHCTUTYTaX HOPM, IO PEryIIOIThH crenudivyni
CYCIJIbHI BIJTHOCHHHU B Tajly3i JEP)KaBHOTO YIIPABIIIHHSA, 10 OS3MIOCEPEIHBO OB’ S3aHO 13 3a0€3ICUCSHHM
CYCIIBHOT O€3MEKH SIK PI3HOBUIOM JICP)KaBHO-BIIHOI AISUTbHOCTI.

OCHOBHMMHU O3HAaKaMH YIPaBIiHCHKOTO mpaBa B cdepi 3abesnedeHHs cycHmiibpHOI Oe3nexu, sKi
BiJIPI3HAIOTH YNPABIiHCHKE MPaBO BiJ| 1HIIUX MiArany3el mpapa, mo GOopMyIOTh (yHIaMEHTAIbHY OCHOBY
3a0e3MeUeHHs] CYCIUTLHOT Oe3MeKH €: Mo-Teplie, MPeMETOM PEryJIIOBaHHS € CYCITiIbHI BiIIHOCHHH y cdepi
OpraHi3alifHO-PaBOBOI0 3a0e3MeUeHHsT CYCIHIIBHOI O€3MeKH, 10 BUHHUKAIOThL B IPOIECI JCpPKABHOIO
yIpaBIIiHHS 200 JiSTIBHOCTI OPTraHiB BUKOHABUOT BIIa IH.

Lli BimHOCHMHM TOB’A3YIOThCA 3 AISUIBHICTIO amapaTy Aep)KaBHOTO YHPAaBIiHHS NpU 3a0e3NeyYeHHi
CyCHiIbHOI Oe3mekH, /e BiH Jli€ B MeXax BUKOHABUOI BJIa/id, CTBOPIOIOYH HOT'O OCHOBY Ta CIIPHSE AiSIBHOCTI
IHIIMX TUIOK Biaau (3aKOHOAABYOi Ta cynoBoi) y cdepi 3abe3neueHHs cycminbHoi Oesneku. Lo o3Haky

YMOBHO MO’KHa Ha3BaTH NPEAMETHOI0 O3HAKOIO YIPaBIiHCHKOTro Ipasa y cepi 3a0e3neueHHs CycriabHOI
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0e3mneKu.; Mo-Ipyre, YIpaBIiHChKE MPAaBO CTOCOBHO CBOIX HOPM pErjaMeHTye Ta (opMalli3ye BITHOCHUHH Y
cdepi 3abe3nedeHHs] CyCHTbHOI Oe3MeKkn B SKUX 3 OJHI€l CTOPOHHM BUCTYIA€ OpPTaH BHUKOHABUOI BIaad
(meprxaBHOTO yIpaBIiHHA) abo ¥oro mocamoBa ocoba, a 3 iHmoi (iznuHa abo opuIuIHa 0coda SIK 00’ €KT
OXOpPOHH CTOCOBHO 3a0€3MeUeHHs CYCIUTbHOT OE3MeKH.

[ffo o3HaKy yMOBHO MO)XHa Ha3BaTH (POPMAIBHOIO; TPETE 3aBISKH NPEIMETY aJaMiHICTPaTHBHO-
MPaBOBOTO PETYNIOBaHHS 3a0e3Me4eHHs] CYCHUIbHOI Oe3leKu yNpaBiliHCbKE MpaBo HaOyBa€ TaKHX
CTPYKTYpHHX OCOOJIMBOCTEH, 110 Yepe3 HOPMH aAMiHICTPATHBHOTO IpaBa (opMyloTh HaWOUIBII BUCOKHIA
IMIEpaTUBHUI CTYIiHb BHYTPIIIHBOI OpraHizamii Ta €IXHOCTI ii HOpM, IO JO3BOJISIE€ BHCTYNATH B SIKOCTI
perysTopa miJIcucTeMH aAMiHICTPAaTUBHOTO TIpaBa y cdepi 3a0e3nedeHHs CyciibHol Oe3MeKn. 3 TOUKU 30pY
3a0e3MeYeHHs CYCIIBHOT O€3MEKH CTPYKTYPHI OCOOJIMBOCTI Takoi AisUTbHOCTI (MAEThCs HA yBa3i JiSUIbHICTh
II0/I0 TOI0JIAaHHA 3arpo3 1 HeOe3MeK CyCIiibHIM Oe3Mnerni Ta il B yMOBaX PU3HKY) HAAal0Th YIPaBIIHCEKOMY
MpaBy O3HAK MaCIITa0HOCTI; MO-YETBEPTE, aIMIHICTPATUBHE MPABO BUCTYMAE (PYHIAMEHTAIBHOIO ITiraTy3310
3a0e3MeUeHHs] CYCIIUTLHOT O€3MEeKH, a YIpaBliHChbKe — MPOQLIIOI0YOI0 CTOCOBHO aIMiHICTPaTUBHOTO IPaBa,
aJie TOJIOBHOIO 11010 3a0e3neueHHs cycinbpHol Oe3neku. L{io 03Haky MoxHa Ha3BaTH MPOQIIEHOI0 03HAKOIO
YIpaBIiHCHKOTO TpaBa B cdepi 3abe3meueHHs CYCHUTBHOI Oe3MeKw; MO-II'siTe YIPaBIiHCHKOMY TIpaBy
MpUTaMaHHE BHCOKa MOOUIBHICTh, OCKIIBKM CHTYaIlisl IIOJ0 3a0e3MedeHHs] CYCHUIBHOI Oe3MMeKu MOCTIHHO
3MIHIOETBCS, MOXKE IIBUIKO BHHUKATH, PO3BUBATHCH Ta MPUIUHATUCH. {10 03HaKy yMOBHO MO)KHa Ha3BaTH
O3HAKOIO TMHAMIYHOCTI YIIPaBIiHCHKOTO MPaBa CTOCOBHO 3a0€3IEYECHHS CYCITITFHOI OE3MeKH.

CdopmoBaHi 03HAKH YIPABIIHCHKOTO TpaBa MO3BOJISIOTH HaM c(OPMYNIOBaTH YiTKy nediHimio
KaTeropii «yImpaBiiHCEKe TIPaBo» y cdepi 3a0e3rnedeH s CyCIiIbHOI 0€3MeKH — I1e KOMITUIEKC IPAaBOBUX HOPM,
o perynoe Ta (opmamizye BiTHOCHHHM MK OpraHamMH BHKOHABYOi BIaJH (JE€pP:KaBHOTO YIPABIIHHS) Ta
iHmmMu cy0’extamu npaBa ( Qi3MIHUMEU a00 IOPHIMYHUMH 0CO0AMM) CTOCOBHO 3a0e3IeUeHHs CYCIiIbHOI
0e3nexu, GOpPMYIIOIYH OKpeMy MiArany3b aaMiHICTPAaTHBHOTO TIpaBa y cdepi AepKaBHOTO YIPaBIiHHSA Ta
peryitoBaHHS 3a0€3MeYeHHM CYCITUIBHOT OE3MeKH.

[Mo3uiionyroun ympaBiiHChKE TpaBO SIK MiArany3b aJMiHICTPaTUBHOTO MpaBa CiiJi BU3HATH, IO
MPaBOBI HOPMH CTBOPIOIOTH Ta BUAO3MIHIOIOTH HOT0 He Oe3mocepeHbo, a 4epe3 aJMiHiCTpaTHBHO-TIPAaBOBI
THCTUTYTH.

Sk 3a3navae B.b. ABep'siHOB, «aIMIHICTPaTHBHO-TTPABOBUI IHCTUTYT — 1€ OKpEMa, BiJIocoOJIeHa rpyra
MPaBOBHUX HOPM, 1[0 PETYIIIOE SKICHO OJHOPI/IHI CYCIUIbHI BiTHOCHHI [4].

B ynpaniHchKOMYy TIpaBi CTOCOBHO 3a0e3ledeHHsI CYCHiIbHOT Oe3lMeKd MOKIMBO BHJIUIUTH TaKi
OCHOBHI 1HCTHTYTH SIK: IHCTUTYT aJIMiHICTPATHBHOTO MPUMYCY, THCTUTYT HaJ3BUYalHOI CUTYallii, IHCTUTYT
PHU3UKY, IHCTUTYT NIPABOBHX aKTiB yIPABIiHHA Ta iHII. DopMyBaHHS ILOTO NIEPEIIKY € BIIKPHUTUM, OCKIIIBKH
BUJ03MiHa KOHKPETHOI CHTYyalil J03BOJII€E BUKOPUCTOBYBATH OJIAaHKETHI HOPMH NpaBa Ta aHAJOrii0 mpaBa
CTOCOBHO 3a0€3MeUYEHHS CYCHiJIbHOT Oe3MeKH.

AMiHICTPAaTUBHO-TIPAaBOBHH 1HCTUTYTY YNPaBIiHCBKOTO IpaBa B cdepi 3a0e3neueHHs CyCHiIbHOT

Oe3neku — 1e creialbHuKi KOMIUIEKC aMiHICTPAaTUBHO-IIPABOBUX HOPM, IO CTBOPIOIOTH (yHAaMEHTAIbHY
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OCHOBY PETYJIIOBAaHHS MisIIFHOCTI 13 3a0€3MeUeHHs CyCIiIbHOI Oe3MeKH SIK BiZOCOOIEHOTO BHIY JAepKaBHO-
YIPaBIiHCHKUX BiTHOCHH.

[HCTHTYT aAMiHICTPATHBHOTO MPUMYCY YIPABIIHCHKOTO TpaBa y cdepi 3abe3nedeHHs CyCmiibHOL
Oe3nexkn — Iie¢ KOMIUIEKC HOPM aIMIHICTPaTHBHOTO TIpaBa, IO pPETYIIOITh 3aCTOCYBaHHS 3aXOMiB
aJMiHICTPATHBHOTO MPUMYCY i1 9ac 3aX0iB 3a0e3MeUeH s CyCITIIFHOI O€3MeKH 00 TOPYITHHUKIB PEXKUMY
3aKOHHOCTI Ta MPaBOMOPAAKY Yy cdepi popMaTbHUX MPAaBHII 1 MPOLEAYP CYCHUIbHOI Oe3meku abo nii sSKux
MPU3BOAATH 10 BHHUKHEHHS CUTYyalill 3arpo3 i Hebe3ek CycniibpHii Oe3meli 3a yyacTio Jep:KaBHUX OpraHiB
ynpaBiiHHs, Gi3UYHUX Ta OPUIUIHUX 0Ci0.

[HCcTUTYT Hag3BUUAHOT CUTYallii yIpaBIiHCHKOTO MpaBa B cdepi 3a0e3NeUeH s CyCIIbHOI Oe3MeKH
— e c(hopMOBaHHH KOMIUIEKC HOPM aAMiHICTpaTHBHOTO TpaBa moa0 ¢opmaiizamii npaBuI i npoueayp Iii
OpTaHiB JEp>KaBHOTO YIPAaBIiHHA Ta iX mMocaJoBHX 0cCi0, Gi3MYHUX Ta IOPUAWYHUX OCI0 IIOJO YIpPaBIiHHS
NMEeBHUMHU cdepaMil aaMiHICTPATHBHOTO BIUIMBY TPU BHUHHUKHEHHI CHUTYyaliil 3arpo3 i HeOesleK pi3HOTOo
MTOXOPKEHHSI CYCIUIbHIN Oe3Meli, AisUTbHOCTI MO0 MO0JaHHs CUTYallild TaKUX 3arpo3 i Ta MPaBOBOI OLIHKH
TaKoi JisSUIbHOCTI B yMOBaX PU3UKY Ta HEBU3HAUEHOCTI.

[HCTHTYT pHU3HKY YIIPaBIIHCHKOTO TpaBa y cdepi 3a0e3meueHHs CyCIiibHOI 0e3neKu — GOPMYEThCS
KOMIUIEKCOM HOPM aIMiHICTpPaTHBHOTO TIpaBa, IO PETYIIOIOTh MisUTBHICTh IIOCAIOBHX OCi0 OpraHiB
BHKOHABYOI BaH, (Pi3UIHMX 0Cib mpu 3iHICHEHHI IEBHUX il IIO/I0 MIOAOIaHHS CUTYaIlii 3arpo3 i Hebe3mek
CYCITITBHIM Oe3meri B yMOBaX HeBU3HAYEHOCTI Ta HEMOXUIMBOCTI Tiepei0aueHHsI KiHIIEBOTO PE3yIbTaTy TaKHX
Iiii, B 0OCTaHOBIII, 1[0 3arPOXKYE KUTTIO Ta 3MOPOB IO SK IIUX ITOCAIOBHUX 0Ci0 a00 (i3nyHMX 0Ci0 Tak 1 1HIIHX
0ci0 Ta MMpaBOBi OI[IHKM TaKHX Jii.

[HCTHTYT TpaBOBUX aKTiB YNPaBIIHCHKOIO TpaBa y cdepi 3a0e3NedeHHs CYCIHiIbHOI Oe3rmekn —
(OpMyeThCSI KOMIUIEKCOM aIMiHICTPaTHBHUX HOPM IIpaBa, 0 CTBOPIOIOTH KOMIETEHIIIT HOPMO TBOPEHHS Ta
MIPaB0O3aCTOCYBaHHS OpPTraHiB BUKOHABYOI BJIAJU 3 METOIO MPaBOBOi (FOPUANYHOI) OIIHKK CUTYyaIlill 3arpo3 i
Hebe3Mek CycIiibHIN Oe3neli Ta HaJJaHHi MPolecy MOA0JIaHHS IIUX CUTYyalliid (OpMaIbHHUX Ta MPOLETyPHHX
O3HaK.

3a JIOTIKOK JOCTIDKEHHS MOXKJIMBO JOJATKOBO BHJIIUTH TAaKOX TaKi IHCTUTYTH SK IHCTHUTYT
JIeprKaBHOI CITy»K0H y cepi 3a0e3neueHHs CyCIIbHOT Oe3MeKH, IHCTUTYT AUIOBOACTBA y chepi 3ade3rneueHHs
CyCHiIbHOI Oe3MeKH, IHCTUTYT TeXHIUHOTO 3abe3neueHHs y cepi 3a0e3neueHHs CycHiibHOi Oe3MeKH Ta 1HIIIi.

[MoTpiOHO TiIKpecaWTH, IO BHIUIEHI 1HCTUTYTH YINPaBIiHCHKOTO mpaBa y cdepi 3abe3rnedeHHs
CyCHiIbHOT Oe3MeKu MOXKYTh (DYHKIIIOHYBATH SIK OKPEMO TaK i B TIO€IHAHHI 3 HOPMaMH iHIIHMX TaTy3eH mpasa.
Hanpuximaj, koiu mpamiBHUK OpraHiB BHYTPINIHIX CIPaB Ji€ B YMOBaxX PH3HKY JUIS TIOJOJNaHHS 3arpo3 i
Hebe3Iek CycniibHili Oe3relli, To HoTo JIii perIaMeHTYIOThCS IHCTUTYTOM PU3HKY Ta IHCTUTYTOM JIEPIKaBHOT
cIry>k0M oHO4acHo. B 3anexxHocTi Bij cuTyalii 1 00CTaHOBKHM, peakiii Ha Hel MpaliBHUKa OpraHy BHYTPIIIHIX
CIpaB Ili IHCTUTYTH PETYJIOTh HOro Jii OKpeMo a0o B IMOETHAHHI.

Ha ocHoBi cdopmoBanux nedinilii Ta O3HAK yNpaBIiHCHKOrO TpaBa y cdepi 3abe3neueHHs

CyCHiIbHOT O€3MeKn MOKIIMBO BUIUIMTH BHYTPIlIHI (OpraHizaniiiai) Ta 30BHILIHI (YIPaBIiHCHKI) BiIHOCHHH.
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BayTpimmHi (opraHizariiiHi) BiIHOCHHH YIIPaBIiHCHKOTO TIpaBa y cdepi 3abe3nedeHHs] CyCHiTbHOT
0e3mneKu — Iie BiTHOCHHY, 10 0a3yIOThCS Ha HOpMax YIIPaBIIiHCHKOTO TpaBa SK MiATaIy31 aAMiHICTPATHBHOTO
IpaBa Ta PETJIAMEHTYIOTh POOOTY amapary YIpaBliHHS Ta OpraHizallifHO-TIPaBOBY MISIIBHICTH y cdepi
3a0e3nedeHHs CyCIIbHOI Oe3MekH, Mo BKI0Yae cede opraHizaiiito poOOTH KajpiB, 3aX0AH MaTepialbHO-
TEXHIYHOTO 3a0e31eueHHs], ITaHyBaHHS, MOHITOPHHT Ta YIPaBIiHHSI 0COOOBUM CKJIAIOM Y JiSUTBHOCTI MO0
3a0e3MeUeHHs CYCIIbHOT O€3MEeKH B PEKUMAaxX 3BHUYANHOT JisUIBHOCTI Ta peKMMax HaJA3BUUANHHOT CHTYaITii.

Buainumo nBi XapakTepUCTHKH BHYTPIIIHIX BITHOCHH: a) KOMIIETeHi1 — c(hopMOBaHa HOpMaMH IIpaBa
(opmanbHa CKIaz0Ba mpas 1 000B’sI3KiB NMpaLliBHUKIB Jep>KaBHUX OpPraHiB ympaBIiHHs y cdepi 3a0e3mnevueHHs
cycninbHOI Oe3neku; 0) Kepylounid BIUIMB — KOHKPETHI Aii 100 BUAAHHS HAKA3iB MiAJETIOMY CKIay II0A0
JisUTBHOCTI 13 3a0e3MeYeHHs] CYCHibHOI O€3MEeKH B MeXaX OKPEMOTO CTPYKTYPHOI'O TMiIpo3Zily opraHi
BHUKOHABYO]I BJIaJIH.

BusHaunMo HasBHICTH TPHOX BUAIB YHPABIIHCBKUX BIJHOCHH y cdepi 3abesnedeHHs CycHibHOT
Oe3neku: a) CyOOpAMHAIlHI — 11e BIIHOCHMHHU MPSIMOTO YIPaBIiHHA B paMKax AisUIbHOCTI 13 3a0e3MeUeHHs
cycniiibHOI Oe3mnexu; 6) KoopIuHaliiHI — TOOTO BiIHOCHHH TOPU30HTAIFHOTO XapaKTepy,lo OyIyloThCsl Ha
JUCTIO3UTUBHOCTI YIPABIiHHS; B ) PEOPAUHALIIHI — BITHOCHHN 000B’SI3KY pearyBaHHS BHUILE CTOTYNX JTAHOK
YOpaBIiHHSA Ha BHUMOTY IMiJIETJIOTO TEPCOHANY CTOCOBHO NPHUHATTS pilmieHb y cdepi 3a0e3neueHHs
CYCIIBHOI O€3MeKH.

30BHINTHI (YHIpaBIiHCHKi) BIATHOCHHE Y cdepi 3a0e3MmedeH s CyCIibHOI 0e3mekn (hOpMyIOThCS depe3
MIPABOBITHOCHHU Yy CHUCTEMi «OpPraH BHKOHABUOI BIaIy — TPOMASIHIM» Ta «CUTYyaIlis 3arpo3d — MisIBHICTH
1010 TIOJTOJIAHHS CHTYAIIii 3arpO3U — CUTYaIlis BiICYTHOCTI 3arpo3 i HeOe3meK.

Ili TmpaBOBIAHOCMHM MOMIJIHMBO PpO3AUTUTH Ha PETYISATUBHI Ta TPaBOOXOPOHHI. PerynsTuBHI
MIPABOBITHOCHHU MO0 3a0e3MeUeHHs CYCIiIbHOI Oe3NeKn BUHWUKAIOTh Ha OCHOBI MPaBOMIPHOI MOBEiHKA
YYaCHUKIB 3a0e3MeUYeHHs CYCIiIbHOI Oe3NeKkw, 3a MPEAMETHOK O3HAKOK — II€ MO3WTHBHI YIIPAaBIiHCHKI
BIJIHOCHHU.

[TpaBoOXOpOHHI MPaBOBIMHOCHHU Y cepi 3abe3neueHHs CyCHiIbHOT Oe3leKd BUHHMKAIOTh IPHU
MOPYIIEHHI HOPM aJIMiHICTPaTUBHOTO MpaBa B MisUIBHOCTI MIOAO 3a0e3MedeHHs] CyCHuIbHOI Oe3reKH, 1o
MPEeIMETHIHN O3HAaIll — 1€ ICTIKTHI YIPaBIIHCHKI BITHOCHHH.

Krnacudikaiito B mpaBOBIJHOCHHAX YHPABIIHCHKOTO IpaBa CTOCOBHO 3a0€3IEUEHHS CYCIUIbHOL
0e3rmeKkr MOXKIIMBO PO3JUINTH TaKOXK Ha TOPU30HTAIBHI Ta BEPTHKAIBHI OO0 TPOMAJISH Ta 1HIIUX (i3UIHUX
oci0.

Y BepTHUKaJIbHUX YIPABIIHCHKHUX MPABOBIIHOCHHAX MO0 3a0€3IICUCHHS CYCITiIbHOT Oe3MeKn OpraH
JICP)KAaBHOTO YIPABIIHHS Ji€ OPUANYHO-BIagHO. Lle o3Havae, 110 BiH BOJIOJIE€ MPABOM BHUMOTH IIOZO
JOTpUMaHHA (popMaNbHUX MPOLEeAYyp 3a0e3MeUeHHs CYCIIbHOI Oe3MEeKH Ta BUKOPUCTOBYE 1€ IPABO CTOCOBHO
cy0’ekTa, SKUH Ma€ MiAKOPUTHCH Iii 3aKOHHIM BUMO3i. Y IHMX BiJHOCHHAaX OCHOBHHMH KaTETOPiSIMHU

BUCTYIIAKOTh HaKa3, BUMOTI'da Ta IpUMYC.
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Y ropu3oHTaIBHUX MTPABOBITHOCHHAX IIPABOM BUMOTH BOJIOIi€ Cy0’ €KT IpaBa (TpoMaasHIH, Qi3ndHa,
IOpUANYHA 0c00a) 1 BUKOPHUCTOBYE II€ MPABO IS 3aKOHHOT BUMOTH IOJO OpraHy BHKOHABYOI BIAIHM, IO
3MIACHIOE MiISUTBHICTH IMOM0 3abe3medeHHs cycminbHOT Oe3meku. Lli BiIHOCHMHM XapaKTepH3YIOThCS
MAPUTETHICTIO TIPaBOBOI MPOIIETypPH 1 CTPABHICTIO MTPABOBOTO CTAHOBHIIA, OCKLUIHKH TIOCaZ0Ba 0c00a Oprany
BHKOHABYOI BJIaJX Ma€ 000B’ 130K BUKOHATH 3aKOHHY BUMOTY TPOMAJIsTHIHA Ta CIIPHSATH peatizallii CTOCOBHO
Horo cy0’eKTHBHUX MpaB i cBOOOA. Y TakuX BiIHOCHHAX OCHOBHMMH KaTETrOpisIMH BHCTYNAIOTh 3BEPHEHHS,
BHUMOT'a, CKapra.

B cykymHocTi BuIE OKpeciieHi nediHinii Ta kareropii CTBOPIOKOTH Cy0’€KTHHUH Ta 00’ €KTHUN
HamnpsSMOK (PYHKI[IOHYBaHHS YHpPaBIiHCBKOTO MpaBa sK MiAraiay3i aIMiHICTpaTHBHOTO mpaBa y cdepi
3a0e3MeUYeHHS CYCIUTLHOT OE3MEeKH.

OpHi€l0 3 BaXJIMBUX [MiArany3ed aJMiHICTpaTHMBHOrO mpaBa y cdepi 3abesnedeHHs] CyCHiJIbHOT
Oe3reku, sike TapMOHIIHO TOTIOBHIOE YIIPABIIHCHKY JiSUTBHICTD Ta YIIPaBIiHCHKE MIPABO € TOMiLEHCHKE MPaBO
Ta NOJIIEHChKa MIsIbHICTD 100 3a0€3IeUYeHHS CYCITIIBHOT OC3MeKH.

IcropyuHO TEepMiH TOMILis BU3HAYABCS YUYCHHMH Y Taly3i aJMiHICTPaTUBHOTO IIpaBa SIK METO[
yIpaBIiHHA AepkaBoro [ 5, ¢.98]. Ha cboroaHinHiil AeH B MPaBOBUX CUCTEMAX 1HIINX KPaiH TEPMIH OIS
Mae JIeKilbka OCHOBHUX 3HAU€Hb: a) K TEPMiH JIEP>KaBHOTO YIPABIiHHI, IO 03HAYAE AiSUTbHICTh 13 OXOPOHU
TPOMAaJICEKOTO TIOPS/IKY Ta Oe3MeKw, KUTTs, 370POB’S Ta MaliHa TPOMaJsiH; 0) TepMiH, sIKUil 00’ €IHY€E B OHY
CUCTEMY CYKYITHICTh HATJISIOBUX Ta KOHTPOJBHUX OPraHiB, IO 3MiHCHIOIOTH aIMiHICTPAaTHBHUNA MPUMYC Ta
aJMIHICTpaTHBHY IOPUCIUKIID 3 METOK OXOPOHH TPOMAJCHKOTO TMOPSAKY — TOOTO 3HiHCHIOIOTH
«TONINENCHKY MisTTBHICTE»; B) TEPMiH, SIKHH BiIIMEXOBYE TIOHSATTS TONIIEWCHKOI Ta YNPaBIiHCHKOI depes
BCTaHOBIIEHHS CTYIIEHIO ITiJ[BJIaTHOCTI KepOBaHOTo 00’ ekTa (popMye 00’ €KTHY 03HAKY TOJIIEHCHKOTO MPaBa).

[Mominetickka AisUTBHICTB Y chepi 3a0e3neueHHs CyCIiIbHOT O€3MeKH — I1e CIelliali3oBaHa Ta ¢axoBa
TiSUTBHICTh OpPTaHIiB BHKOHABYOI BIAJW MIOAO 3a0e3NeYeHHs CYCIIIbHOI OE3MeKH B TPOMAJCHKUX MICIIIX.
YMOBHO TaKy IisUTBHICTh MOKJIUBO Ha3BaTH HATJISIIOBO-TIPHMYCOBOIO TOMIIEHCHKOIO AISUIBHICTIO Y cdepi
3a0e3MeUeHHs CYCIUTBHOT Oe3MeKH.

[Momninelchka AsUTBHICTD Y cepl 3a0e3eUeHHS CYCIIIBHOT 0€3MEKH CKIIAAEThCS 13 TPHOX TOJIOBHHUX
elleMeHTiB: 1) crhocTepekeHHS (MisTIbHICTh 13 CIIOCTEPEXEHHs) 32 00 €KTaMH OXOpOHH (00’eKTamu
3a0e3MeYeHHs CyCIUIbHOI Oe31eKn) GopMye HOHATTS aJMiIHICTPATUBHOTO HAMIIAMY; 2) 3aCTOCYBaHHS 3aX0/liB
a/IMIHICTPATHBHOTO TIPUMYCY 3 METOIO MOTIEPEPKEHHS 1 TPUITMHEHHSI aIMIHICTPATUBHUX MPABOIIOPYIIEHb; 3)
3MIIACHEHHS aIMiHICTPaTUBHOT IOPUCAMKII Y cdepi 3a0e3medeHHs CyCiIbHOT 0e3neKH (MOIIeHChKOro Cyy).

Jli1st pO3KPHUTTS KaTeropii mommnenchbKol AisUIbHOCTI y cdepi 3a0e3MeYeHHs CyCIIbHOT Oe3eKH JaMo
KOPOTKY XapaKTEPUCTHKY KOXHOMY 13 OKpECICHUX BUJIIB LI€T ISUTHOCTI.

AMiHICTpaTUBHUHN Harfisa y cdepi 3abe3nedeHHs CycniipHoi 0e3nekn — 1e npogiinbHa TisIbHICTD
CIIOCTEPEKEHHS KOMIIETEHTHUX OpTraHiB BUKOHABYOI BJa i (OpraHiB BHYTPILIHIX cIIpaB, GicKaabHOI CIyXO0H,
Jiep>KaBHOI CaHITapHO-EMiAeMI0IOTYHOI CITy>K0H) 38 CTAHOM 3aKOHHOCTI Ta MOPS/IKY Y AiSUTBHICTD ITOCaJOBUX

0ci0 IepKaBHOTO YIPaBIiHHSA 100 MONEPEIKEHHS NOPYILIEHb Y chepax HarjsLy.
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AMIHICTpaTUBHUM HATIISA € TOJIIEHCHKAM HATIISIOM 32 CBOEIO MMPUPOIOIO0 Ta y cepi 3abe3neueHHs
CYCITIIBHOI 3IMCHIOETHCS HACTYIHHM YHMHOM: a) TpsMe Ta Oe3mocepenHe CHOCTEpexeHHs (3a 00’ €KToM
OXOpOHHU y cepi 3a0e3MedeHHs CyCITiapHOI Oe3neku; 0) BusaBieHHs ((pakTiB MOpyIIEHHs, 10 MAOTh MicIle y
cdepi 3abe3nedeHHs] CyCHiIbHOT Oe3MeKn); B) O3HalOMIIEHHS (3 IOpHINYHAMHU (pakTamH, sIKi BinOymucs y
cdepi 3ab0e3nedeHds CyCIibHOI Oe3MeKn); 1) mepersia (B YIpaBliHCEKOMY Ta CyJIOBOMY HOPSIKY PillleHb
3a0e3MeUeHHs CYCIUIbHOT O€3MEeKH ); 3K) BiABiAyBaHHS (IiAMPHUEMCTB 1 YCTaHOB BCiX ()OPM BIACHOCTI 3 METOIO
MEepeBipKH Ha MOTpUMaHHA (OpMaTbHUX MPaBHJI 1 NpPOLEAYp 3a0e3MeueHHs CYCHUIBHOI Oe3lekn); 3)
3icTaBigHHS (OO0 IOPUAMYHMX (DaKTIB Ta 3aCTOCYBaHHA HOPM aJMIHICTPaTHBHOTO MpaBa y cdepi
3a0e3MeUeHHs CYCIIIBHOT Oe3MeKn).

Sk nucaB BumatHuii BueHwuii .B. [InatonoB «Hemae ceHCy TOBOPUTH TPO MO0 0e3 MOPSAKY Ta
Harsy 3a Heroy [5, ¢.99].

AnMiHicTpaTuBHUE Harman y cdepi  3abesmedeHHS  CyCHiNbHOI  O€3MeKH  3A1MCHIOETHCS
PI3HOMaHITHUMHU OpraHaMH BUKOHABYOI BJIAJM SIK 3arajibHOI TaK 1 CHeriajibHOI KOMITETEHIIIT, ajie IepeBaXKHa
OUTBILICTD TAKOTO HATJISALY MMOKJIAJa€ThCS HA OPraHy BHYTPIIIHIX CIIPaB

AIMIHICTpAaTUBHUM HArfsiA sSK BHJ IMONIIEWCHKOI MiSIBHOCTI y cdepi 3a0e3nedeHHs] CyCHiIbHOT
0e3neKy Mae HACTYITHI XapaKTepHI pUCH: TIepIlia prca IMOJSTaE B TOMY, IO Y MOMIIEHCHKUX BiHOCHHAX (IO
CKJIIQIAalOThCA MK TONIIEHCHKAM Ta MiJHATISIIHAM 00’€KTOM) BIJICYTHIM CyOOpAMHAIIA Ta CIY>KOOBHIA
€JIeMEHT, TOMY TakKi BIJHOCHHH YMOBHO MOXIIMBO HAa3BaTH iarOHANIBHUMH; 0) TONINEWCHKI OpraHu
peanizyloTh BUKIIOYHO OAHY (DYHKIIO JEepXKaBHOTO YIPABIiHHSA — 1€ KOHTPOJBHO-HATISAI0BA (DYHKILiS.
Criertuika mossirae B TOMy, IO MOJINEHCHKIN HATIISA He Tiepe0adae BTpydaHHs B MiSTIbHICT i THATIISIHOTO
00’eKTa 10 MOMEHTY HOpPYILIEHHS HUM HOPM aAMIiHICTPaTUBHOI'O IpaBa CTOCOBHO IPaBWJI 1 MPOLELYD
3abe3neueHHss cycmniipHOi Oesmeku. [IpaBo mominedcbkoro opraHy IIOJO BIUIMBY 1 3aCTOCYBaHHS
aJIMIHICTPaTUBHOTO NMPHUMYCY BHKIIOYHO B TOMY BHIAJKY, KOJH 00’ €KT CIIOCTEPEXKEHHS IMOPYIIyE HOPMH,
npaBuiia ado MPOLIeIyPH, AKI BU3HAYECHI B JIF0YMX HOPMax aJIMiHICTPATUBHOTO ITPaBa CTOCOBHO 3a0e3MeYeHHS
CycniiibHOi Oe3nmeku Ta CBOIMH JisiMH JaHWi 00’€KT (Cy0’€KT TpaBa) CTBOPIOE 3arpo3y abo HeOe3IeKy,
CUTYallil0 PH3MKY CTOCOBHO 3a0€3MeYeHHs] CYCIUIbHOT Oe3NeKd SK HEBiJI'EMHOTO 1 MPUPOTHOrO TMpaBa
IPOMaJISIH; B)IOJIIEHChKI OPraHU IMOIIMPIOIOTh CBOE CIIOCTEPEIKEHHS Ta HATJIA Ha JISUIBHICTH TPOMAJsH,
iHIIMX (QI3MYHAX Ta OPUANYHUX OCIO SK CcyO’€KkTiB 1 00’€KTiB 3a0e3leueHHs CYCHiJbHOI Oe3leKku Ta
MPABOBIIHOCHH, III0 BUHHUKAIOTh 13 Takol [isJIBHOCTI; JI) TOJIIEHCHhKI OpraHd MOIIMPIOIOTH CBOE
CIIOCTEPEKEHHS Ha BCI 1HII Cy0’€KTH 1 00’€KTH 3a0€3MeUeHHS CYCIIBHOT OC3MEeKH B acleKTI BU3HAUCHHS
CTaHy iX 3aXUINEHOCTI CTOCOBHO CYCIIJIBHOI O€3MEeKH 3 OJIHIE€l CTOPOHU Ta CTOCOBHO JOTPUMAaHHS HHUMHU
PEXUMY 3aKOHHOCTI Ta TIPAaBOMIOPSIIKY B cdepi 3a0e3redeH sl CyCibHOT Oe3MeKH.

B mosineiicbkiii  OisSUIBHOCTI  HArJIAAOBO-KOHTPOJIBHUX OpraHiB BHUKOHAaBYOI Biagud Yy codepi
3a0e3MeUeHHs] CYCIUIbHOI O€3MeKH CYyTTEBE 3HAUEHHS Ma€ 3aCTOCYBAaHHS HUMHM 3aXOJiB aJMiHICTPaTUBHOTO
MPUMYCY SIK IHCTPYMEHTY Ta OAHOYACHO MEXaHi3My KOHTPOJIIO 38 CTAHOM 3a0€3MeUEHHS CyCIiJIbHOT Oe3MmeKn

B MIJHANNIAHMX Taly3sX Jep)KaBHOTO yHpaBliHHS (eKoHOMiKa, QiHaHCcH, BilickkoBa cdepa, cdepa
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IPOMAJICBKOTO MOPSAKY Ta TPOMAaJChKol Oe3meku, cdepa yNpaBIiHHS TPAHCIOPTOM Ta IEPEBE3CHHAMH
3arajJbHUX Ta 0COOIUBO HEOE3IMEUHNX BAHTAXKIB, a TAKOXK IMacaxupiB). OCHOBHUI MepeiK 3aX0/IiB, 10 MAIOTh
norineincreke crpsimyBanHs nependaderi KYnAIl Ta iHmmx ramy3eBrxX HOpMaTHBHO-TIPAaBOBUX akTaX. bys-
SIKUI IPUMYCOBHUH 3axXi], 0 epeadade il HopMaMu aIMiHICTPaTUBHOTO TIpaBa Ta 3/IiHCHIOIOTHCS OpraHaMHu
BHKOHABYOI BIAJHM CIEIiallbHOI KOMITETEHIII 0 BiJHOIICHHIO 10 MOPYIIHWKIB HOPM aaMiHICTPATHBHOTO
MpaBa € NOJIIeHCHKUMH 3aX0IaMU.

HisutpHicTh momiuii Ta momineiicbka AisUTbHICT y cdepi 3a0e3neueHHs CyCHinbHOI Oe3MeKH — e
3IIACHEHHS! OXOPOHH T'POMAICHKOTO TOPSAKY Ta TPOMaAChKOI Oe3MeKH IUISIXOM Harjsily 3a JisUTbHICTIO
MiAHATTSTHUX CY0’ €KTIB Ta 3aCTOCYBaHHS 3aX0/iB aAMiHICTPAaTHBHOTO NPUMYCY, L0 PETYIIOIOTHCSI HOPMaMHU
aJIMIHICTPaTUBHOTO [TPaBa Ta CTAHOBIISITh OKPEMY MiArany3b aJAMiHICTPATHBHOTO MpaBay cdepi 3a0e3nedeHHs
CyCHiJIbHOI Oe3MeKn — MoileHChKe MPaBo.

OpHUM i3 OCHOBHUX €JIEMEHTIB MOMILIEHCHKOT0 MPaBa SIK Miraiy3i agMiHiCTpaTUBHOTO TpaBa y cdepi
3a0e3MeUYeHHs CyCIUILHOI O€3IEKH € HOPMU MOJIIeHChKOro npasa [6, ¢.77].

Hopmu nodineiicbkoro npasa y cepi 3a0e31eueHHs CyCIiIbHOT 0€3MeKH IMOAUIAIOTHCS Ha JIBl OCHOBHI
TpyNH: TepIia Tpyna HOPM IONIIEHCHKOTO TpaBa BU3HAYa€ CHEMU(iYHy TpaBOCyO €KTHICTH y cdepi
3a0e3nedYeHHs CyCHiIbHOI Oe3neKu, TOOTO i HOPMH BCTAHOBIIOIOTH IpaBa Ta OOOB’S3KM 1 BH3HAYAIOTH
BIJIMOBIaNbHICTh HATJISIIOBUX TONINEHCHKAX OpPraHiB y cdepi rpoMaachKoro MopsakKy Ta 3a0e3nedeHHs
CYCIITIbHOI O€3MeKu; Ipyra rpyra HOPM BCTaHOBJIOE MPABOBHU CTAaTyC IIOAMHH 1 TpPOMajsHUHA y chepi
3a0e3nedeHHs CyCIibHOI 0e3mnexu [6, ¢.89].

[lepma rpyna HOpM Tofineiichbkoro mpaBa y cdepi 3abe3nedeHHs CycHilbHOI Oe3neku (aKTUIHO
PEryNIoe  NiSUTBHICTh  TIONMIIEHCHKMX OpraHiB I[IOJI0 CIOCTEPEKEHHs, Harjsay Ta 3acTOCYBaHHS
aIMIHICTPaTUBHOTO IIPUMYCY B MICIISIX, III0 MAIOTh IPOMAJIChKE Ta 3arajbHe CyCIiIbHE 3HaYeHHs. B 1110 rpymy
HOPM TIOJIIIEHCHKOTO MpaBa MOMJIMBO BiJTHECTH TaKi HOPMHU: a) 3aKOHOJIaBYi HOPMH — TOOTO HOPMH
a/IMIHICTPATHBHOTO MPaBa, 0 BCTAHOBIIOIOTH MIATPYHTS ISl «<HOPMOTBOPUOCTI» OpraHiB BAKOHABYOT B4 IH,
IO 3JIIHCHIOIOTH TMOJIIEHChKY AiSUTbHICTh (BUAAHHS Ti3aKOHHUAX aKTiB YIPaBIiHHSA, HAKa3iB, IHCTPYKIIIH,
BKa31BOK III0JI0 BCTAHOBJICHHS (OpMalIbHHUX MPABUII 1 mpoleayp 3abe3nedeHHs CyCHiIbHOI Oe3MeKn B TOMY
4yucal uYepe3 MOBENiHKY (GI3WYHMX Ta IOPUAMYHHUX 0ci0); 0) AETMKTHI HOPMH — TOOTO Ti HOPMH
aIMIHICTPaTHBHOTO TIpaBa, 10 BCTAHOBIIOIOTH MOPSIOK Ta MPOIEAYPY BUPIMICHHS CIOPIB, 110 BHHUKAIOThH
Mix cy0’ekTaMu mpaBa y cepi 3a0e3neueH s CyCIIbHOI O€3MeKH Ta BCTAHOBIIOIOTH BiJIIOBIIaIBHICTh BCIX
cy0’eKTiB 3a0€3MeUeHHs CycnijbHOT Oe3MeKH (110 € i Cy0’eKTamu MpaBa) 3a MOPYIISHHS PeXUMY 3aKOHHOCTI
y cdepi 3a0e3neueHHs CYCIIbHOT O€3IEKH; B) HOPMH — PETYJIATOPH — BCTAHOBIIIOIOTh BUKOHAHHS B3AEMHUX
000B’sI3KIB BCIX YUaCHHUKIB TPOIIECY 3a0€3MEUSHHS CYCITIIBHOT Oe3MeKH Ta BU3HAYAIOTh 1X MOPSJIOK il Mpu
BUHUKHEHHI CHTyalil 3arpo3 i HeOe3mek cycmiipHIM Oe3meni nuisixomM abo akTHUBHOI MOBEOiHKH a0o
YTPUMaHHSI BiJ] IEBHUX JiH.

Hpyra rpyna HOpM NOJILEHCHKOTO MpaBa BCTAHOBIIOE IpaBa Ta 0OOB’S3KM Ta BiINOBiJATbHICTH

rpoMazisiH y cdepi 3abe3neueHHs cycniibHoi O0e3neku. L{io rpyny HOPM TakoX MOIJIMBO PO3IUIMTH Ha JBi
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KaTeropii: MO3WUTHBHI HOPMH — TOOTO Ti, IIO BCTAaHOBIIOIOTH B CBOIM CyTi mpaBa TpoMmansH y cdepi
3a0e3nedeHHs CycriibHOi Oe3rekn (paBo Ha Oe3revyHe iCHyBaHHSI, MPaBO HAa BIJIbHE IEepPEeCyBaHHS, MPABO HA
KOPHCTYBaHHS TPOMAJICEKUM Ta MK MICBKHM TPaHCIIOPTOM) Ta HOPMH, III0 BCTAHOBITIOIOTH BiAIMOBIAaBHICTD
Ta TMOKJIA/Ial0Th Ha (I3MYHUX Ta IOPUIUIHHX 0ci0 000B’s13kH y cdepi 3abe3nedeHHs cycrnipHoi 6e3nexn. B
L0 TPYIly HOPM BXOZASTH HOPMHU-IOTPUMAHHS T4 HOPMHU-3a00pPOHH IIONO AOTPUMAHHS IMPABUI HOXKEXKHOI
Oe3mneku Ta 3a00pOHM TIEBHUX il 3 MpeIMeTaMU ITiIBUIIICHOT HeOS3MeK! Ta iHIII.

B cykymHOCTI BHILlE poaHalli3oBaHi HOPMH YTBOPIOIOTH OJHY 13 HaHOUIbII BaXKIMBHX IiAraimy3el
aJIMiHICTPaTHBHOTO TpaBa B3araii Ta y cdepi 3abe3neueHHs 30KpeMa — MoTineHchKe MpaBo.

BupginenHro nomineichKoro mpasa SIK MiAramxy3i aAMiHICTpaTHBHOTO MpaBa (y TOMY 4YMCHi y cdepi
3a0e3MeUeHHs CYCIUTLHOT O€3MeKH) CIPHUSIIOTH HACTYITHI YMOB: MO-TIEpIIe, TPUCYTHIN crienudiuHUi TpeaMeT
pEryJIoBaHHA, SKHH CTaHOBUTH T'POMAJICHKHUN MOPSAOK Ta Oe3meka sSK eeMEHT 3a0e3MeUeHHs CyCHiIbHOI
0e3neku, To0To Ti cepu cnenudiuni chepu ynpaBIiHCHKUX BIIHOCHH, 110 BUMAratoTh CBOEPITHOT MTPaBOBOT
periaMeHTarii, ke 3JiHCHIOETBCS 3a TOTIOMOTOI0 HOPM MOJIIEHCHKOro MpaBa; Mo-Ipyre B MOMileicbKoMy
MpaBi TapMOHIMHO MOEAHYIOTHCS PETYISTHBHI Ta NMPAaBOOXOPOHHI (IENIKTHI) HOPMHU aJIMiHICTPaTUBHOTO
MpaBa, sIKi COpPUSIOTH 3a0e3MEeYeHHI0 MIJTICHOTO PEeTyIIOBaHHS BiMHOCHUH y cdepi 3abe3nedeHHs CyCIiabHOI
Oe3mnexu, a caMme y cepax 0XOpOHH TPOMAICHKOTO MOPSAKY Ta OE3MEKH; M0 — TPETE MOIIIEHChKE MPaBo K
Miarany3b aaMiHICTPATHBHOTO TpaBa XapaKTepU3YEThCS 3aKOHOMIABYOI0 BimokpeMieHicTio. lle o3Havae, mo
HOPMH TIOJIIIEHCHKOTO TIpaBa 3HAXOJSATh CBOE BiIOOpaKEHHS B JIFOYMX HOPMAaTHBHUX aKTaxX Pi3HOTO PiBHS
(3axonHax, Konekcax) Ta B HOpMOTBOPUiH MisUTEHOCTI OPTaHi BUKOHABYOI BT (HaKa3ax, IOCTAHOBAX).

Hopmu momineiickkoro mpaBa K MiATaixy3i aJMiHICTPaTUBHOTO IpaBa (HOPMYIOTHh MOIIIEHCHKI
mpaBoBimHOCHHU. llomineiickki MPaBOBIMHOCHHM — 1€ CHENU(IYHUN BUA IPABOBITHOCHH, IO BHHHKAE,
MIPUITHHSETHCS 200 3MIHIOETBCS HAa OCHOBI HOPM IIOJIIEHCHKOTO IpaBa MiK Cy0O’eKkTamu 3a0e3ledYeHHS
CYCIIITbHOI O€3TeKH 3 MPUBOAY IOTPUMaHHS PEKUMY 3aKOHHOCTI Ta MIPABOMOPSIKY Y 3a3HadeHii cdepi [0,
c.189].

3aranpHa XapaKTEPUCTHUKA IOJILIEHCHKUX TPABOBIAHOCUH JI03BOJIATH BHOKPEMHUTH TOJIICHCHKI
MPABOBIIHOCHHH 13 3arajJlbHUX aJMiHICTpaTUBHUX BimHOCHH. Lleli mpoliec BU3HAYAETHCS K TICBHA TCOPETHYHA
abcTpakilisi, sIK MeTOJ] aAMIHICTPaTHBHOTO MpaBa, 110 JO3BOJUTH BHUPIIIMTH HAYKOBY 3a7ady PO3ALICHHS
aIMIHICTPaTHBHOTO TIpaBa Ta i1 MiJranry3i MoJineichKoro Mmpaga.

TakuMu xapakTepUCTUKAMU TOJIIEHCHKOro TpaBa y cdepi 3a0e3neueHHs CYCIiIbHOT Oe3MeKH €: a)
OJIHUM 13 Cy0’€KTIB MOMIIEHCHKUX MPABOBIAHOCHH 3aBXK/IM BUCTYIIAE€ HATJISAIOBHN MOJIIECHCHKUI opraH; 0)
peryoBaHHS TMOJIIEWChKUX MNPaBOBIIHOCHH BH3HAYAETHCS SIK HATJSI Ta CIOCTEPEKEHHS 32 CTAaHOM
3a0e3MeUeHHs] CycIiIbHOT Oe3lekn Ta 3a0e3NedeHHs CBOEYACHOTO pearyBaHHsS Ha IPAaBONOPYIICHHS Y
HarJsI10Bii cdepi; B) OXOPOHHI MOMIIEHCHKI MPaBOBITHOCHHN BUHHUKAIOTh MK HOJILEHCHKUM OPraHOM Ta
IPOMAaJSITHUHOM 3 TIPH BOAY 3aCTOCYBAaHHS 10 OCTaHHBOI'O 3aXOJiB aIMiHICTpaTUBHOIO MpuMycy y cdepi

3a0e3MeYeHHs CyCITIbHOI OE3TeKH.
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B cucremi 3a0e3meueHHs 3aX0/1iB CYCIIIBHOI O€3MEKH OHNM 13 JOMOMDKHUX (aKIecOpHHX ) HYHKITIH
€ BHYTPIIIHBO YHIPaBIIHChKA MiISITBHICTH — TOOTO 3MIHACHEHHS MiArOTOBKH, JOOOPY Ta OLIHKH KaJIpOBOTO
CKJIaJy OpraHiB BUKOHABYO BIQAN; A ITOPUTMU IIPUHHSTTS pillieHb IOCaT0BUMU 0COOaMHU OpraHy BUKOHABUO1
BIIQM — K CHUCTeMa BHOOpIB 1 TepeBar mojo 3a0e3MedeHHs MOBHOIIIHHOTO (PYHKIIOHYBaHHS IITaTHOI
CTPYKTYPH II€BHOTI'O OpraHy BUKOHAaBYOi BIaH.

L1i ¢pyHKIi] € YaCTUHOIO IisUTBHOCTI OpPraHiB BUKOHABYOI BIIA/AX 3 MO3UIIIH KIIACHYHOTO YIPABIiHHSA Ta
aJIMiHICTPaTUBHOTO TpaBa, MPaBOOXOPOHHOI Ta MOMIEUCHKOT AisTBHOCTI.

BucHoBoOK.

Y BHCHOBOK MOXXJIMBO 3a3HaYHTH, II0 B CYKYMHOCTI HOPMHU YHPABIiHCHKOTO Ta MOMILIEHCHKOro MpaBa
CTBOPIOIOTH criendiuny chepy 3abe3neueHHs CycHiibHOT Oe3MeKH B YMOBaxX MOCTIMHMX 3arpo3 i HeOe3mek
CYCHUIPHUM BiJTHOCHHaM, a TaKOX pPErJIaMeHTYEThCs MiI0YMMH HOpPMaMmH aJMIHICTPaTHBHOTO TIpaBa i
BITOPSIIKOBYIOTH Ta (OPMali3yloTh AisJIbHICTH OpraHiB BUKOHABYOI BIIAJM BCIX PiBHIB Ta BCTaHOBIIOIOTH
MpoLEeAYPY 3a0e3MeueHHs CyCITbHOT O€3MEeKH K CIEIM(ITHOTO BUY AISUIBHOCTI OPTaHiB BUKOHABYOT BIIAIH
SIK 3arajbHOl TaK i crenianbHOl KoMrreTeHii. [Toganbini qociimKeHHsT MeTOIOJIOTIT IPUHHATTS PIICHHS K
ANTOPUTMY Ta OIIHKH JisTTFHOCTI KEPIBHOTO CKJIaly OPTaHiB BUKOHABYOI BIIaIM IIpH 3a0e31eYeHHi CyCIiIbHOT
0e3MneKy € akTyallbHUMU Ta HaraJbHUMH MO0 YIIPABIIHCHKUX aCIEKTiB MPAaBOOXOPOHHOI Ta MOMIIEUCHKOT
TiSUTPHOCTI OpraHiB BUKOHABYOI BIAAW YKpaiHH.
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O0OKMOp I0pUOUYHUX HAYK, OoyeHm Kapedpu,

6.0. 3a6idysaua xagedpu llpasocydos

FOpuouunoeo gpaxyrememy

Tncmumymy ynpaeninms, mexnoaoeit ma npaea

Hepoicasrozo ynigepcumemy inghpacmpykmypu ma mexsonozi,
M. Kuis, Ykpaina

OCOBJIMBOCTI 3ACTOCYBAHHSI THO®OPMAIIMHAX TEXHOJIOT'TH JJI ITPOTHIIT
KOPYIIIIMHUM ITPABOIIOPYHIEHHSIM B YMOBAX CYYACHOCTT:
OPT'AHIBALHIMHO-ITPABOBUU ACIIEKT

Anomauia. Cmammioo NpuceayeHo OOCHIONCEHHIO CYYACHUX nioxodie 00 npomudii Kopynyii, wo
nepeodauaiomsy 3acmocy8ants HOBIMHIX THGOPMAYIIHUX MEXHON02Il, MAKUX K eJIeKMpPOHHE YPAOYBAaHHS,
eeKMPOHHI 3aKYNIGNT Ma PO3POOKU 8 2aLY3i WMYUHO20 THMEACKMY.

Aemop no3umusHo OYIHIOE pPe3yIbMmamu MAaco8020 GNPOBAONCEHHST THHOPMAYIUHUX MEXHON02IU Y
0EepPIHCABHULL MEXAHIZM MA EKOHOMIYHY OIUIbHICMb, OCKIIbKU yYe 00380AUN0 Pednizy8amu MONCIUBOCI
oucmanyiunol pobomu 8 ymosax 3axo0ie ujodo npomuoii nandemii COVID-19 ma eitinu ¢ Ykpaini. 3000ymxu
Minicmepcmea yugposoi mpancgopmayii Yxpainu, 30kpema y cepi enrexmpouizayii HaoauHs psoy
AOMIHICMPAMUBHUX NOCAYe MA 8IONOGIOHO — 3MEHUIEHHSA KOPYNYIUHUX PUSUKIE, MAKONC He BUKIUKAIOMDb
cymHigie. Boowouac, 6in Hazconoutye nHa nompedi payioHAIbHO OYIHIOSAMU He Auuie NO3UMUGHI, ane U
He2amueHi ACNEeKmu MAC0B8020 BRPOBAONCEHHS CYUACHUX THHOPMAYITIHUX MEXHOLO2ILL.

Knouosoro npobnemoro, sxa npuzeooums 00 eeHepayii HOBUX KOPYRYIUHUX DU3UKIG, HA 0a3i
BNPOBAONCEHHS CYYACHUX THDOPMAYIUHUX MEXHONO0IU Y 0epHCABHUL MEXAHI3M, 3ATUUAEMbCA THOOCHKULL
¢axmop. Hasime mexnonoeii wmyunoeo inmenekmy He no30asieHi yb020 HedOdiKd, OCKLIbKU pO3poOKa
NPOSPAMHUX KOMNJLEKCI8 30IUCHIOEMbCS TTI00bMU, WO MAIOMb GIACHI IHmepecu. A HeoOXIOHICMb KOHMPOII0 3a
npozpamamu, wWo Marmv NOMEHYIAL PO36UMK)Y WMYYHO20 IHMeleKmy, (opmye 6UCOKI NOBHOBANCEHHS
KOHMPONIOIYUX 0Ci0, wo 8dice Hece & cOOI HOBL KOPYNYIUHI PUSUKL.

Axyenmosano ygazy Ha 0coOMusil Hebesneyi NOWUPeHUX y NpoSpamMHill ma iepogii CchilbHOmI
«3aK1A00K», MAK 36AHUX «BelukoOHIX A€Yby, WO 3a36Udall MArOmMb po38aXCaibHy npupody. llomenyian
Makozo pody «apmepaxmiey Hece 8 coOi KONOCANbHI KOPYRYIHI | 6e3neK06i pusuKu, 8 KOHmMeKcmi peanizayii
NPOEKMIB eNeKMPOHHO20 YPAOYBAHHS, eleKMPOHHUX 3aKYNigeNb | eleKmMpPOHHO20 cyooyuncmea. Hamomicmo,
HA NPUKIAOL HASIBHUX ) 3AKOHOOABCMEI NPO2ATUH 008e0eHO CKAAOHICMb nepeddayenHs NoAsU MAKUX 3a2po3.

3anpononosano 30cepedumu ysacy Ha npobaemamuyi nPoSHO3YEAHHS HOBUX KOPYIYIUHUX PUSUKIE Y X001
3akonomeopuozo npoyecy. Haeconoweno wna neobxionocmi po3pobKku 0i€8020 MeXaHisMy mMaKkozo

NPOCHO3)Y6AHHAL.
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KuarouoBi cioBa: mpotwaiss KOpymiii; KOpyHIiiHI pu3ukH; iH(pOpMaLidHI TEXHONOTi(; MTYy4IHUH
IHTEJIeKT; TPaBOBE PETYJIOBAHHS; JEp)KaBHA IONITHKA; €IEKTPOHHE YPAMYBAaHHS, €IEKTPOHHI 3aKyIiBII,
MIPOTHO3YBaHHS KOPYIIIIHHUX PH3HKIB.

Annotation.The article is devoted to the study of modern approaches to combating corruption, which
involve the use of the latest information technologies, such as e-government, e-procurement and developments
in the field of artificial intelligence.

The author positively evaluates the results of the mass introduction of information technologies into the
state mechanism and economic activity, as it allowed to realize the possibilities of remote work in the
conditions of measures to combat the COVID-19 pandemic and the war in Ukraine. The achievements of the
Ministry of Digital Transformation of Ukraine, in particular in the field of electronic provision of a number of
administrative services and, accordingly, the reduction of corruption risks, also do not cause doubts. At the
same time, he emphasizes the need to rationally evaluate not only positive, but also negative aspects of the
mass introduction of modern information technologies.

The key problem that leads to the generation of new corruption risks, based on the introduction of modern
information technologies into the state mechanism, remains the human factor. Even artificial intelligence
technologies are not without this drawback, since the development of software complexes is carried out by
people with their own interests. And the need to control programs that have the potential to develop artificial
intelligence creates high powers of controlling persons, which already carries new corruption risks.

Attention is focused on the special danger of "bookmarks", so-called "Easter eggs", which are common
in the software and game community, and are usually of an entertainment nature. The potential of this kind of
"artifacts" carries enormous corruption and security risks in the context of the implementation of e-
government, e-procurement and e-judicial projects. On the other hand, the difficulty of predicting the
appearance of such threats has been proven on the example of existing gaps in the legislation.

Itis proposed to focus attention on the problem of forecasting new corruption risks during the law-making
process. The need to develop an effective mechanism for such forecasting is emphasized.

Keywords: anti-corruption; corruption risks; Information Technology; Artificial Intelligence; legal

regulation; state policy; electronic governance; electronic procurement, prediction of corruption risks.

AKTyaJIbHICTH TeMH JOCHiIKeHHsl. YKpaiHa, He3Ba)KaloUW Ha YHCJIEHHI (iHAHCOBO-EKOHOMIYHI Ta
0e3mekoBi po0IeMH, HAJICXKHUTH 10 KOJia IepKaB, sIKi aKTHBHO BIPOBAKYIOTh iH(OPMAIIiiiHI TEXHOJIOTIT He
JUIE Y EKOHOMIYHI TMpolecH, aine i B JepkaBHuil MexaHi3Mm. JlisibHicTh MiHicTepcTBa 1UQPOBOT
TpaHcopmaiii Ykpainu (30KkpeMa — B paMKax CTBOpPeHH: Ta po3BUTKY [loprany «/lis») cripsiMmoBaHa He JTUIIe
Ha 3a0e3MeYeHHs JAOCTYNMHOCTI HU(PPOBOTO (GopMaTy OTPUMAaHHS PsAAY aAMIHICTPATUBHUX MOCIYT, ajie U
MOCTYIIOBE BIPOBAPKEHHS MOBHOLIHHOTO €JIEKTPOHHOrO ypsayBaHHd [1]. He meHmie yBaru npuBepTaroTh i
MEPCIEKTHBH PO3BUTKY CUCTEMH JIEPKaBHUX 3aKyMiBelb ProZorro, moxkimkaHoi, Briepiie 3a icropito Ykpainu,

3p06I/ITI/I OO Taly3b OOCTYIIHOIO I TpOMAACBKOIO HArjasady. 3a3Haque, BiZ[KpI/IBa€ HIUPOKY HaJ'Iipr
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MOXKITUBOCTEH it 30inbIIeHHsT iHQOPMAIiHHOI BIAKPUTOCTI MEpKABHOTO YIPABIIHHS 1 peasbHOTO, a HE
JeKIapaTUBHOTO, IEPETBOPEHHS HOT0 HA IOBHOIIHHE IMyOJIiYHE aaMiHICTpyBaHHA. 3pOCTAIOTh 1 MOXKIIUBOCTI
AHTUKOPYIIIAHOI IiSUTBHOCTI AK JUIS YIIOBHOBKEHWUX OPraHiB, TaK 1 IJIs YUCIIEHHUX MpPEICTaBHUKIB
TPOMAJICHKOCTI.

He B ocranHio uepry, cTpuOOK y TiI00aTbHOMY BITPOBaPKEHHI HOBHX iH(pOpMamiiHUX (I 30KpemMa —
TeNeKOMYHIKaIIfHNX) TEXHOJIOTiH BigOyBcs B Xoai peanizauii (3 2020 poky) paay 3aXxoAiB, COpSIMOBaHUX Ha
npotugito nommpenHio COVID-19. Came HOBI TEXHOJIOTIi JO3BOIMIM [IEPEBECTH 3HAYHY YACTUHY POOOTH Y
JOUcTaHLiHUE GopmaT 6e3 BTpatu (abo mpuHaiiMHI — O6e3 cyTTeBOi BTpaTh) pyHKIioHaNBHOCTI. Hapasi x, B
VYkpaiHi, caMe BOHH HaJalOTh MOJIMBICTH AJISl MPOAOBXKEHHS IiSUTBHOCTI B PI3HUX Tally3sSX €KOHOMIKU B
yMOBax BiliHH.

BonHouac, Oyap-sKi TEXHOJOTI, sIKi CTBOPIOIOTHCS, HAIAMITOBYIOTHCS, YU 3aCTOCOBYIOTBCS 32 y4acTi
JIOAMHY, 3aUINAIOTHCS 3aJCKHUMU BiJl JIIOJACHKOTO (aktopy. ToMy, Yd BapTO pPO3MIISAATH CydacHi
iH(pOpMaLiiiHI TEXHOJIOTI] SIK MaHalelo y pe)OpMyBaHHI Jep>KaBHOTO MEXaHi3My, Y TUM Oijbllie — y CrpaBi
npoTtunii kopynuii? Lle Ta iHm nuTanHs, i 00YMOBIIOIOTh aKTYalbHICTh JAHOTO JOCIiIPKESHHS.

AHaJi3 nocaigxenpb i myosikaniii moao oopanoi remaruku. [IpaBoBa npoGiemarika iHpopMariiHoro
CYCHUIBCTBA ENEKTPOHHOTO YPSAAYBaHHSA BXKE HE MEPIIMH PIK € MPEeAMETOM IOCTIUKEHHS BITUYM3HIHUX
HayKOBIB. Ii posrnsaanu y csoix mpamsx: B. bpmxkko, A. Hosumpkuit, B. I{um6amok Ta in. Oxpemoi yBarn
3acIyroBYIOTH mparli Takux aBTopiB sk C. Illlepuenko, H. Cumopenko, ki JOCTIHKyBaIH caMe 0COOIUBOCTI
3aCTOCYBaHHS CYYacHUX 1H(POPMAIIHHNX TEXHOJOTIH, Y SKOCTI iIHCTPYMEHTIB MPOTHIiT KOPYIIIIii.

VY mporeci DOCTiKeHHs, 3HAWIIUTH CBO€ BUKOPHUCTAaHHS OKpEMi HAIpPAIOBAHHS TAaKUX BITYH3HIHHUX
BueHux sk O. Awmernin, I'. beninceka, O. Buxpenko, O. JIycesuu, M. JIro6umos, [I. UepHyxa Ta psay iHIIHUX.
ABTOp TakoX TOPKaBCS OKPEMHUX AacIlEKTiB JOCIiKYBaHOI TEMaTHKH y CBOIX MomepenHix mpaisx [2].
Bognowac, nuHamika poO3BUTKY iH(POPMALIMHUX TEXHOJOTiIH OOYMOBIOE TOTpPeOy HOBUX [OCIIIKEHB
MEPCHEeKTHB X 3aCTOCYBAHHSI JUIsl IPOTH/Iii KOPYIIIHHUM MPaBOMOPYIICHHSIM y Cy4YacHUX yMOBaXx.

Meta pociizkeHHs1: y3arajdbHEHHs po0JeM MpaBOBOro PEryIIOBaHHS 3aCTOCYBaHHS iH(MOpMamiiHIX
TEXHOJIOTIH JUIs IPOTUii KOPYIIIHAM MPaBONOPYIICHHSIM.

OcHoBHUI 3MicT nocaimxenHs. Kopyniis, sk cychniibHUN (EHOMEH, HEpPO3pPHBHO IOB’sS3aHa 3
JIepIKaBOIO, ii PO3BUTKOM i TpaHchopmariiero. HaBiTh 3acTOCyBaHHS HaliCydacHIIMX TEXHOJIOTIH HE 3MEHIIYE
Ba)KJTUBOCTI CHCTEMHOTO JOCIDKEHHsI (PEHOMEHY KOPYIIIi Ta pO3pOOKH Jieai HOBILIIMX CIIOCO0IB MPOTHJIT
BOMY SIBHIY. ABTOp YK€ HarojollyBaB Ha JIOPEYHOCTI BECTH MOBY came MpO MPOTHIII0 KOPYMIii, a He
BHKJIFOYHO ii 3a1o0iranHs, 4u 00poThOY 3 HEIO (Ha YOMY a)K HAJITO YacTO aKICHTYE yBary 3aKOHO/AaBelb) [2].
BinnosinHo 10 3akony Ykpainu «IIpo 3amobiranns kopymiii» (Big 14 xostHst 2014p. Ne 1700-VII), kopymris
SBIISIE COOOI0 «BUKOPUCTAHHS 0CO0OI0, (3a3HAYCHOIO Y YaCTHHI MEPIIiid cTaTTi 3 LbOro X 3aKOHY), HalaHUX
iii ciry>kOOBHX MOBHOB2)XEHb YU TOB’A3aHUX 3 HUMH MOXXJIMBOCTEH 3 METOIO OJEepKaHHS HENpPaBOMIpHOI
BUTOJIU a00 MPUUHATTS TaKOi BUTOJIU YK MPUHHATTS OOIISIHKH/TIPOTIO3UITiT TaKOT BUTOAM JUTsl ce0e UM 1HIITUX

0ci6 abo BiAMOBIIHO OOILTHKA/MPOMIO3KLIA YU HaJaHHS HENPAaBOMIPHOI BUTOAU 0co0i, .... a0o Ha 11 BUMOTry
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IHIMM (DI3UYHUM 94 IOPUIAYHAM 0c00aM 3 METOI0 CXWIJIMTH II0 0CO0Y 0 MPOTHUIIPABHOTO BUKOPHCTAHHSI
Ha/laHUX 1 coyKO0BHX MMOBHOB&)XEHb UM I1OB’SI3aHUX 3 HUMH MOKJIMBOCTEN». BiaTak, KI1I0U0BUMHU TOUYKaMU
reHepariii KOpyHIiiiHIX PHU3WKIB MOKHA BBaKATH YIPABIIHCHKI pilleHHs pi3HOTO piBHA. I came Ha 110
BHCXI/IHY TOUKY i Opi€HTOBAHO OUBIIICTh aHTHKOPYTIIIHHUX 3aX0/IiB.

Slkoro Miporo BIpoBapKeHHS NMU(PPOBUX TEXHOJOTIH TO3BOJIAE€ 3MEHIIATH KOPYMIidHI pr3uku? [ 4m
niiicHo 3MeHmye ix? He nume texHonorii mryynux HeiiponHux mepex (Artificial Neural Network, ANN),
mryyHoro iHtenekry (Artificial Intelligence, Al) ane i Texnomnorii intepuery peueit (Internet of Things, IoT)
Ta Benukux nanux (Big Data Driven, BDD) Bxe cboroani HaOyBatoTh TOTAIBHOTO 3aCTOCYBaHHS. | sIKIIO Taki
nisai gk Imon Mack (Elon Musk) 3actepiraioTs, moao HeOe3leKd HEKOHTPOJIBOBAHOTO 3aCTOCYBaHHS
TEXHOJIOTI] Ty4HOro iHTeneKTy (Al) 3 TOUKH 30py iX BIUIMBY Ha MpaleBIalITyBaHHS i HalliOHAJIbHY Oe3MeKy
[3], To 4n BpaxoBYETHCS iX poib y GOpMyBaHHI HOBHX MOKJIMBOCTEH Il KOPYIIIi? AJKe, 32 IPUHIUIIOM
JaeKTUYHOI CYNIEPEYHOCTi, PO3BUTOK Ta TOTaJbHE BIIPOBAKCHHS iH(OPMALIiTHUX TEXHOJIOTiH Hece B coO0i
He JIUIIE TIePeBark Ta HOB1 IHCTPYMEHTH sl TPOTHIIT KOPYIILii, ajie i HOBi KOPYMIiiHI PU3HKH.

B ymoBax nmemani mmpIioro 3acTOCyBaHHS CyYyaCHHMX TEXHOJIOTiH reHepyBaHHs, epenadi, 0OpoOKu Ta
30epekeHHs iHpopMarii B ycix cdepax CyCHiIBHHX BIIHOCHH, Y TOMY HYHCIi — B JiSJIBHOCTI OpraHiB
JepKaBHOI Biau, GOPMYETHCS i HOBE KOJIO KOPYMIIOTeHHUX (hakTopiB. SK yke 3a3HA9anIOCs, i JBUIICHHS
IHTEHCHBHOCTI 3aCTOCYBaHHS iH(GOpPMAIIfHMX TEXHOJOTIH KOJOCAThbHO PO3MIMPIOE KOMYHIKATHBHI
MOJKITUBOCTI, 110 HabyBae 0coOMMBOI rocTpoTH y opmari quctanminHoi podoTr. | HOpMOTBOpEIs BpaxoBye
el MOMEHT, Tependayaroud MOMIIMBICTh BUKOPHCTAaHHS 3acO0iB TEIEKOMYHIKAI[iIHHOTO 3B 3Ky B Pl
MIpOLIeAYp, /€ paHilie BuMaranacs (isudHa MPUCYTHICTh OCa0BOI 0CO0H, a00 HASBHICTH (hi3MYHUX HOCIIB
iH(opMmartii. 3BicHO, TaKUH ITiXi]l PO3MIMPIOE MOKIUBOCTI MTPAKTHYHOI AiSUTBHOCTI MTOCAOBHUX OCi0, 110 OyI10
0COOIIMBO aKTyaJlbHO B yMOBaxX 3axOJliB, CIpsiMOBaHUX Ha mozoiaHHs manaemii COVID-19, i € He MeHm
aKTyaJIbHUM ChOTO/IHI B YKpaiHi, SIK KpaiHi, e e BiliHa. Ta BogHOYAC — 3aKOHOTBOPELb HE 3aBXKIU MOXKE
BpaxyBaTH TEHJICHIIIT PO3BUTKY TEXHOJIOTIH, a 0Tke 1 QyHKIioHaN, SIKUi He Oy Iy4H I0CTaTHHO YHOPMOBAHHM,
BiJIKpHBAE Mepe]] MOTCHIIMHUM [TPaBOTIOPYITHIKOM HEYyBaHi paHillle MOMIJIMBOCTI JUIS 37I0BXKHBAHb.

Jo mpuknanmy, BITYM3HSHUHA JOCTITHUK 1HQOPMAIIHO-IPaBOBOTO PETYIIOBaHHS AISUTBHOCTI OpraHiB
npokyparypu O. AMeliH, yKe 3BepTaB yBary Ha ocOONHMBOCTI TiiymaueHHS HOpM «[lopsaky dikcarii
JOBeJIeHHs iH(popMarlii ado JOKYMEHTIB JI0 BiJlOMa JEPKABHOTO CIYKOOBIIS IIUITXOM BUKOPUCTAHHS 3ac00iB
TeJeKOMYHIKaIIifHOTO 3B’s13Ky» (3arBepmxkenoro [locranosoto Kabinery MinicTpiB Ykpainu Bin 11 rpymas
2019 p. Ne 1042), moknukaHOTO BU3HAYUTH Tpoleaypy Qikcarii qoBeaeHHs iHPopMallii abo JOKyMEHTIB 10
BiJIOMa JeP>KaBHOI'O CIy»OOBIIS IUISXOM BUKOPHUCTaHHS 3aC00IB TEJICKOMYHIKAIIHHOTO 3B’ 513Ky BiAIMOBIIHO
10 BuMor 3akony Ykpainu «IIpo nepxaBuy ciayx0y» (Bix 10 rpyans 2015p Ne 889-VIII).

Cepen iHIIOrO, AOCHIAHMK HamoysiraB Ha notpebi onTuMizanii ymHHUX HOpM «llopanky dikcamii
JOBeZIeHHS iHpopmanii abo TOKYMEHTIB 70 BiZloMa JIEPKABHOTO CIYXOOBIS UIIXOM BUKOPHCTaHHS 3aC001B
TENEKOMYHIKAI[IfHOTO 3B’SI3Ky», 3 OINIALY Ha TEXHIYHY MOXKJIHUBICTH 3JIOBKHBaHb (3 OOKy KEpiBHHUIITBA)

¢$yHKLIIOHATBHUMHE 0coOnmuBocTsAMU Aeskux meceHmkepiB (Telegram, Viber), sxi, 3Baxkarouu Ha HajiliHe
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mudpyBaHHs Ta 3pyYHICTh KOPUCTYBaHHS (HAaICHIIaHHS TEKCTOBOI, (0TO- Ta Bimeoindopmarrii), HabOyBarOTh
nenani Oimpmioi momynspHOcTi. BiH goBoIi meTanbHO OOTPYHTOBYE Il THM, IO Yy 3a3HAYEHUX CepBicax €
JOCTYIHOIO (DYHKIIisSI 3HUIIEHHS HaliCJIAHOTO MOBIJOMIICHHS He JIHIIE Y BiAMIpaBHUKA, alle i y aapecaTa. Taka
TEXHIYHA MOXKIIUBICTH JIO3BOJISI€ HAJICIATH TOBIJOMIICHHS, 3POOWTH «KOMIIO0 3HIMKY €KpaHy 3acoly
TEJIEKOMYHIKaIIHOTO 3B’ A3KY», CKJIACTH «ITPOTOKOJI PO ToBeAeHHs iHpopMarlii abo JOKyMEHTIB 10 Bizoma
Jep>KaBHOTO CIY>KOOBLIS», a MOTIM BUAAIMTH TOBIIOMIIEHHsS (y TOMy 4HMCIi — y azgpecaTa). HaBenenuit
MOPSIIOK JIid A€ 3MOTY BiINPaBHUKY MiATBEpAUTH (GaKT HAACWIAHHS IOBIIOMJICHHS, NMPH LBOMY —
YHEMOXJIMBUTHh HOTO oTpuMaHHA aapecaToM [4]. Takuii BapiaHT 3710BXKHBaHHsS OyB TEXHIYHO HEMOKIHMBUI
IpU 3aCTOCYBaHHI e-mail TucTyBaHHs (32 BUHATKOM BapiaHTy BUAAJICHHS JINCTA y afpecara npu QizuaHoMy
Y{ MPOrPaMHOMY JIOCTYIIi A0 HOTO MpHCTPOoro). | Le niuiie oguH MPUKIal, KOJIH OHOBJICHHS TEXHOJOTiI
BiJIKpHBae J1a3iBKY, sika He OyJa mependayeHa B X0Ji HOpPMOTBOPUOCTI, a OTXKe, He Moriia OyTu oOMexeHa B
TPUHIHIII.

[Ie onHUM i3 BayKIMBUX CEKTOPIB EIIEKTPOHHOTO YPSAYBaHHS Ta BOJHOYAC EIICKTPOHHOTO Oi3HECY, SIKHiH
MICTUTb 3Ha4YHI KOPYIIIHI PU3KUKH, MOYKHA BBaXKaTH ceKTop «Business to Government» (abo xx — B2G). B2G
— 1e Oi3Hec-Mofenb, 3a SKOI KOMIIaHisS Tpojaae TMPOMYKTH, MOCTyrd abo iHopmamiro aepkaBHUM abo
MICIIEBUM OpraHaM Biajd (IEPEBaYKHO — 32 TEHAEPHOI0 CHCTEMOIO).

Ha mpaxTumi, moxens B2G nepenbavae B3aemomito Oi3HECY Ta aqMiHICTpaIii i BKIFOYA€E IIOBI 3B’ I3KH
KOMEPIIHHUX CTPYKTYp 13 JIep>KaBHUMH OpraHi3aiisiMH, MTOYMHAIOYHM BiJl MICIIEBOI BIQAW i 3aKiHIYIOUH
MDKHApOJHUMU opraHizamismu. [loBoni mommpenunit y 3aximgnit €Bpori Ta CILIA, 1ieit Bug B3aemozii 6izHecy
i mep>kaBu 3 2016 poKy MOYaB BaXKJIMBUHN €Tall PO3BUTKY B YKpaiHi, 3 YBEICHHSIM Y JIi0 CUCTEMH €TEKTPOHHIX
JepKaBHUX 3aKymiBelb ProZorro (nopory sikiit Binkpus 3akoH Ykpainu «lIpo myOumivni 3akymiBmi» Bix 25
rpyzsst 2015 p. Ne 922-VIII). 3 Toro yacy Topru 3A41iCHIOIOTHCS Ye€pe3 aBTOPU30BaH1 €JeKTPOHHI MaTaHUUKH
cucremu ProZorro, i iX KiNBKICTh TOCTiHO 3poctae [5]. JloBoNli KpacHOMOBHHM CBiJ4eHHSIM 0OCATIB
JISUTHOCTI CHCTEMH € cBixka iH(opMarlist mpo 3akymieii ai1st MinictepeTBi 000poHHN YKpainu, 1o Big0yucs
BIIepIIe 3 TOYaTKy IOBHOMACIITAOHOTO BTOPTHEHHA. 3a JaHUMH MPEACTaBHHUIL | poMaachbKoi
AHTUKOPYMIIiHHOT pagu npu MinictepcTBi o6oponu Janu Sposoi i TersHu HikonaeHko, momnepeaHbo cyma,
Ha Ky MPOTOPTyBaiy, ckiagae 18,3 mipa rpuBens. [Ipu ipoMy 3a0maJikeHi JAepKaBHI KOIITH cKiainu 6,3
MIIp/I TpUBEHb, a00 25,6% [6]. I 3BicHO k, Taki pe3ynbTaTH MOXHA CIPUAMATH BUKIFOYHO MO3UTHUBHO.
301iIbIIeHHsT TPO30POCTi JAEPKABHUX 3aKYIiBENb OJHO3HAYHO 3MEHINYE TIEBHY KaTEropito KOPYMIiHHHX
pusukiB. OpHaK, OCTaHHIMM POKaMH HEOJHOPA30BO MaJd MiCIe CKaHAadbHI cUTyalii y mid cdepi, mo
CBIIYMTHh TIPO HASBHICTh y JISUTBHICTIO CHCTEMH 3aKyIiBelb CEpHO3HMX NpoOieM, He3BaKalouyh Ha
3aMpoBaKEHI TEXHOJIOTI.

Hepmoniku B cucreMi myOmiuyHMX 3aKkymliBellb YK€ pO3IIISIIATM B CBOIX MpalsiX psd BITYM3HSIHUX
nocmigaukiB — I'. beninceka, O. Buxpenko, M. Jlycesuu, M. Jltobumos, /. Uepnyxa ta in. Tomy neranbHO
3YNHMHATHCS HAa HUX HEMAaE CEHCYy. 3a3HayMMO JIMIIE, IO cepej MpoOiieM, MOB’A3aHUX 13 KOHKPETHHMH

eTanamu npotuecy 3akymisii, ['. benincbka BHOKpeMITIoe: pobieMy IIaHyBaHHS 3aKyITiBeNb (OCKUIBKU BXKe
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ITiJ] 9ac IIaHyBaHHs 00CATY 3aKyMiBENb Ta iX HOMEHKIIATYPH 3’ ABIISETHCS MOXKITUBICTh T001F0BaTH KOHKPETHE
pIIIeHHS, SIK HACHIOK — 3aKyIiBEIbHUKN MPUAMAIOTh PIIIEHHS MPO KYITIBIIO TOBAPIB UM MOCIYT Ha KOPHUTH
«3ariKaBIeHUX» 0Ci0, He BPaxOBYIOUH BUTi a00 BTpAT JIep>KaBu); MpoOIIeMy MpeIMeTa 3aKyIIiBii; mpoliaemy
KBami(hikariifHoT BIAMOBIMHOCTI YYaCHHUKIB, MPOOIEMY MPO30POCTI TMPOLEAYPH TPOBEIEHHS TEHIEPa;
po0GiieMy HETPO30POCTi MPOLEAYyPH MiANKUCAHHS IOTOBOPY; MPOOIEMY OIUTaTH 32 BUKOHAHUM JIOTOBOPOM;
npobaeMy npuiHATTS ToBapy [7]. HeckinagHo MOMITUTH, IO CUCTEMA EJIEKTPOHHUX IEPKaBHUX 3aKyIiBelb
ProZorro Bupiniye nuie YacTUHY MepeTiueHnx npodiem.

Haromicte, M. Jlrobumos, O. Buxpenko, M. JlyceBuu, okpiM 3a3HaueHUX MpOOJieM, MOB’sS3aHUX i3
KOHKPETHHMHU eTalaMu MpOoIecy 3aKyMiBii, akIEeHTYIOTh yBary Ha 3arajbHuUX NpoOiieMax 3IiHCHEeHHS
myOJIiYHMX 3aKyMiBenb B YKpaiHi. Jlo TaKUX BOHU BiAHOCATH, Y MEPIIY YePTy, HU3bKUN PiBEeHb KBalTidikarii
yyacHUKiB. HaciinmkaMu LbOTO MOXE CTaTH HEKOPEKTHO CKIIaJieHa TEHIEPHA IMPOMO3HUIis, sSKa MICTUTh
HEKOPEKTHY creludikaiito abo HeaJlleKBaTHY I[iHY, [0 MOXE a00 YHEMOJXJIMBUTH BHKOHAHHS TEHIACPHHUX
BUMOT, a00 K MpHU3BEAC N0 3aKymiBli 3a 3aBumleHUMH MiHamu [5]. Ille ommH gocmimHUK mHpoGiieM
(YHKILIOHYBaHHSI CUCTEMH 3aKymiBenb, [|. UepHyxa, perenbHO mpoaHali3yBaBIIM caMe AisIbHICTh CUCTEMH
ProZotro, nogae 10 mboro mepeniky Taki HemoMiKu (pyHKIIOHYBaHHS CHCTEMH SIK: JEMIIHT I[iH, ca00TyBaHHS
TEH/IEePiB, 37I0BXXUBAaHHS MPaBOM 3aMOBHHKA 1 aKIEHTYBaHHS yBaru Jidiie Ha IiHi ToBapy [8]. Ha »xansp,
KOMIT FOTepHA Mporpama, cama o co0i, He 3/1aTHa Ha/laBaTH parioHaNbHY OmiHKY. «KibeponTuMictam», gKi
MIEPEeKOHaHi, 0 PO3BUTOK CHUCTEM IITYYHOTO iHTENEeKTYy (Al) «BUPIMUTH BCi MpoOIEeMU», BapTO 3BEPHYTH
yBary Ha peanii (QYHKI[IOHYBaHHsS B)K€ ICHYIOUMX CHCTeM, sKi HaOmmkawooTbes no piBHA Al BcecBiTHBO
Bimomuii mpoekt kopropaiii OpenAl «ChatGPT» (y skomy 6arato oryisigaviB BOAYarOTh 3apOKCHHS
peanbHoro Al), B Xoxi CIIKyBaHHS BiJBEpTO BH3HAE, IO HE IIOCIYTOBYETHCS JKOJAHMUMHU 3aKOHAMH i
NpaBWJIaMU KpiM THX, SIKI 3aKJIaJaloThCs Horo po3poOHuMKamu. [Ipu mpoMy, HAiBHO 3asBis€, IO HOTO
PO3pPOOHUKH — «HEOJIMIHHO 3aKOHOCITYXHSHI I'pPOMaJsHH, 1 He OyAyTh NPUMYIIYBaTH HOTro MOPYLIyBaTH
3akoH» [9].

B 11boMy MOMEHTI KpHETHCS 11I€ OJIMH BAarOMHUI PH3HK — PU3KK PUXOBAHOTO HETPABOMIPHOTO BILIMBY Ha
JISUTBHICTD OYJIb-SIKOTO MPOTPAMHOTO KOMIUIEKCY, 3 00Ky pO3pOOHHKIB 1 MoaeparopiB. | SKIo B KOroch €
1JTFO311, 1110 1[bOMY 3aBaJIUTh ICHYIOUA IIPABOOXOPOHHA CUCTEMa — IX OUIKY€E CTpalllHe po3dyapyBaHHs. B ramysi
MporpaMyBaHHs Ta IirpoBol IHAYCTpii moBoji naBHO (1moHaiiMmenmie — 3 1980-X poOKiB) iCHYe MOHSATTS
«Benukopanix sterp» (Big anri. Easter egg), «3akmajoky», 110 € MPUXOBaHUMH CEKpETaMH y MeIiiiHOMY abo
NpOrpaMHOMY TPOAYKTi (TporpaMHOMy 3a0esrneueHHi, Bigeoirpax, cairtax Tomo) [10]. 3a3Buuaii Taka
«3aKIIaJIKa» CIYTYE CBOEPIMHOI BUHATOPOAOIO JUIS YBAXKHHX KOPHCTYBadiB. BOHa He € BaXXJIMBOKO UM
000B'SI3KOBOKO IS IIUX MPOIYKTIB 1 BUKOPUCTOBYETHCS JIMIIE 33 15 skapTy. Haliuacririe «3aKkiiagkn € 30BCiM
BIIMIHHUMH BiJ 3MiCTy NPOIYKTY, UM HaBiTh BUIIISLIAIOTH 0e3riy3ao. Lo6 «orpumaTti» Take «Bennkoxne
SiLEe», NOTPIOHO 3pOOUTH IIOCH HECTaHAAPTHE, HETPHBiaJbHE B KOHTEKCTI IpH a00 3ai1TH Henepe10adyBaHy

KOMOIHAIIiI0 KJIaBilll y IporpaMHOMY 3a0e3Me4eHHi.
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Aute 110 3aBajka€ pO3pOOHUKY 3aCTOCYBATH KOPHCIMBY «3aKIaAKy», 3HAIOUYH, IO ii HIXTO HE 3Haiine, a
KOJIM HacTaHe 4ac i OyayTh BHKOHaHI yMOBH, BOHa cmpamtoe? BuxmodHo #oro coBicte? A XTO MOXe
rapaHTyBaTH, IO TaKi 3aKIMafKH (SIKi ITOYacTH IyXe CKIAJHO BUSBHTH, 3 OIVIAAY Ha MEPIIONOYATKOBY
HEBU3HAYeHICTh iH(opMamii HaBITh IIOMO iX HASBHOCTI) BXXe€ He BOyIOBaHI B IporpaMHe 3a0e3MeveHHs
EJIEKTPOHHOTO YpALYy, YW ENEeKTPOHHUX 3aKymHiBenb? AJDKe, 3 OIJIsIAy Ha YHIKaIbHICTh TaKWX CHUCTEM 1
CKJIaJHICTB aHaJi3y 1X KOy CTOPOHHBOIO 0CO00I0 (UM HABITh 1HIIOO MPOTPaMOI0), MOKIIUBICTH OIIEPATUBHOTO
BUsiBIIeHHS] Takux «Easter egg» (Hampukian — NPaBOOXOPOHISIMH, YW THM OilbIIe — TPOMAJICHKICTIO)
HaOMKaeThCs 10 HYISL. | siKi 3arpo3u BOHU B c00i MOXKYTh IPUXOBYBATH — MMUTaHHS PUTOPUYHE.

Binrak, noBom HaiBHO Oymo © posrmgagatd iHGOpMaliidHI TEXHOJIOTIi, BHKIIOYHO Y SKOCTI
MEPCHEKTHBHOTO 1HCTPYMEHTY MPOTHIIT KOpymiii. 3 Orisiay Ha KOJOCANbHY NWHAMIKY PO3BUTKY MLi€i ramysi
Ta 11 TpaHcopMamiifHWU mOTeHNian, 1 3 ypaxyBaHHSM JOMiHYBaHHsS y Hiil (woHaiimMeHme — Yy
KOPOTKOCTPOKOBIH MEPCIEKTHBI) POJIi JIOACEKOTO (aKTopy, BOHA Hece B cOO1 HeUyBaHi paHilie KOpymmiiHi
pu3uky. [liACTynHICTh NUX KOPYNIIHHUX PU3HKIB 0OyMOBIIEHA 0COOIMBOCTSMH SIKICHOTO TIepexony y cdepi
PO3BUTKY iH()OPMALIIHHUX TEXHOJIOTIN Ta 3pOCTaHHS OOCSTIB iX 3aCTOCYBaHHSI.

Sk yxe 3a3Hauanocs, 3 MPUBOJY HeBpaxyBaHHs aBTopamu «llopsaky dikcamii qoBeneHHs iHpOpMarii
a00 TOKYMEHTIB /IO BiJloMa JAEpKaBHOTO CIY>KOOBIIS MUISIXOM BUKOPHCTAaHHS 3aCO0IB TEIEKOMYHIKAIIITHOTO
3B s3Ky» (3aTBepmxkeHoro IlocranoBoro Kabinery MinictpiB Ykpainu Bim 11 rpymas 2019 p. Ne 1042)
TEXHIYHUX MOXKIIMBOCTEH HOBHX MECCHIDKEpiB, 3aKOHOTBOPIIO CKJIQJHO MPOTHIISTH IPHHIIMIIOBO HOBUM
MOXITBOCTSIM 3JIOBXXHMBAHHS, 0€3 HAJIEKHOIO IX PO3YMIHHS, MPOTHO3YBAaHHS iX IMOSBU Ta YCBIJIOMIICHHS
KOPYIIIHHOTO MOTeHIiany. SIKIo i He HEMOXIJIMBO, TO IMIOHAHMEHIIE — JIy’Ke CKIAAHO MPOTHIIATH TOMY,
4Oro IIe HeMae, 1 TUM OLIbIIe TOMY, 1110 T HaBiTh HE MOXKeII co0i ySIBHUTH.

3BiCHO, JIEKOMY MOXXE CIIACTH Ha AYMKY, 110 JAep)KaBa 3AaTHa MPOCTO 3a00POHUTH aOCONIOTHO BCi
MOTEHIIHHO IIKIUTHBI TposiBM iHGopMaIiitHux TexHomorid. Jlo pedi, icTopis 3HaE YMMaNo TPHUKIAIB
BBEJICHHS TUX YM IHIIHUX 3a00pPOH HE JIMIIE Ha PIBHI JEPXKABHOI'O YIIPABIIHHSA, ajle 1 B HAyKOBil cdepi (ska,
3naBaniocs 0, Mana OyTH HaWOUIBII JAWHAMIYHOIO 1 BIAKPUTOIO JUIsi pO3yMiHHS iHHOBamii). DpaHIy3bKi
HaykoBIi X VIII ct. 3a00poHsIM BU3HABATH NaliIHHS METEOPHTIB, a OLILIIOBHUIIBKI aIMIHICTPATOPH Y CEpEAMHI
XX cromiTTsl — 3a00pOHSIIM BU3HABATH HAYKaMHU T€HETHKY 1 KibepHeTHKy. Ta BCi BOHM IPOTpaiy Cy/ icTopii.
I HaBpsa 9m 110 MpoOIEeMy Ha TMPaKTHIII MOXKHA BUPINIMTH NOBHICTIO. OJHAK, € NUISXU ii parioHaaIbHOTO
oOMexxeHHsA. Hampukian — [UIIXOM BIOPOBDKCHHS TEPCIIEKTUBHUX MEXaHI3MIB  MPOTHO3YBaHHS
KOPYMIIHHUX PU3HKIB.

BucnoBku. B pe3ynbrari y3aransHeHHS JOCTIHDKYBAHOT TEMH, BAPTO BU3HATH, 110 JOIIILHO BECTH MOBY
paniie He Mpo MpoOJIEMATHKY 3aCTOCYBaHHS iH(MOpMAaNiWHUX TEXHOJNOTIH IS MPOTHIII KOpYIii, a mpo
podIeMaTHKy MPaBOBOTO PETYJIIOBAHHS 3aCTOCYBaHHS iH()OpMaliHHUX TEXHOJIOTiH, B KOHTEKCTI MPOTUMIL
KOPYIILii.

Lle oOyMOBIIEHO He JMIIe HEBIMHHICTIO Ta HEBIIBOPOTHICTIO MOAAIBLIONO PO3BUTKY iH(OpMAaIiiHuX

TeXHOJIOFiﬁ, BIOPOBAI’KCHHAM TaKHUX CKIAAOBUX 6J'I€KTpOHHO'1' ACPIKABU K CIICKTPOHHC YpPAAYBAaHHS,
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€JIEKTPOHHI 3aKYTBII TOIIO, aJie i HeBiJ' EMHICTIO JIOACHKOTO (pakTopy, Mo hopMye HOBI KOPYIIIIIHHI PH3HKH
Ha CUCTEMHiH OCHOBI.

OxpiM OesmocepefHiX HEHOJIKIB €JNIeKTPOHI3aMii Jep)KaBHOTO MEXaHi3My, TaKuX SK HasBHICTh
MPOTpaMHUX TOMHJIOK, 3001B, BIZICYTHICTh PO3YMIHHS MPOTPAMOIO CHTYAIlii, BIICYTHICTh Y IPOTPaMU eMITaTii
(110 B CYKYyTMHOCTI MO’K€ TIPU3BECTH JI0 CYNEPEIHOCTI MK AiSUTHHICTIO IIPOTPAMH EIEKTPOHHOTO YPATyBaHHSA,
3aKymiBelb, YU CyIOYMHCTBA 1 pearnizaniero HopM KoHcTuTynii YKpainu), 3arpo3y CTaHOBJISATH NOTEHIIHHI
YMUCHI i po3p0OHHKIB MPOrpamMHOTo 3a0e3MeYCHHSI.

[Tpobnema x MpOTHIIT KOPYNLIHHUM PHU3HKaM, SKi HECYTh y co01 HOBI iHOpMAaIiiiHiI TEXHOMIOTII, 1Ie €
KOHIIETITyaJIbHa MPOOJieMa CHCTEMHOTO XapakTepy, fKa TATHE 3a cO0OK HarajdbHy MmoTpeOy Meperiisimy
ICHYI0YOTO MEXaHi3My 3aKOHOTBOPYOCTi. Y JaHOMY KOHTEKCTi, IEPCIEKTUBHUM BUIAETHCS IPOCYBaHHS i7el
PO3BUTKY y 3aKOHOTBOPYOMY MEXaHI3Mi MPOrHOCTHYHOI CKJIaJIOBOi, OPiEHTOBAHOI Ha BpaxyBaHHS (Y Mekax
MOJKJIMBOTO) BCiX MOTEHIIHHUX 3arpo3 Ta TMECHUMICTHYHHMX CIEHApiiB BHUKOPUCTAaHHS TMPOTAJIHH Y
3aKOHOJIABCTBI, 3 METOI0 MaHOyTHHOTO 3JIOBKMBAaHHS MOXJIMBOCTSMH, IO BiAKPUBAIOTH iH(OpMamiiHi
TEXHOJIOT11, B KOPYIIIHAX IINIAX.

Jana mpoOnemarnka 3aciyroBy€ OKpeMoOi yBarm HAyKOBIIB, SK 1 MpoOJeMaTHKa BIIPOBAKECHHS
nugpoBizalii cymounHcTBa B YKpaiHi. [Ipn 11poMy, 3a3HaueHi TUTaHHS II€ OYiKYIOTh CBOiX TOCIIAHHKIB 5K Y
rary3i iHpopMaIliifHIX TEeXHOJIOTiH, TaK 1 B Taiy3i MyOIi9HOTO aqMiHICTpyBaHHS 1 TIpaBa.
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Ilooonan KOnin Onexcanopisna,

KaHouoam iopuoudHUX Hayx,

doyeHm Kagpedpu 20cnodapcvLKo2o ma mpaHcnopmHozo npasa
FOpuouunoeo gpaxyrememy

Iucmumymy ynpaeninns ma mexnonoziu

Hepoicasrozo ynigepcumemy inghpacmpykmypu ma mexuonoeit,
Vkpaina

AJIMIHICTPATUBHA BLAINIOBIJAJIBHICTD KEPIBHUKA HIJAIIPUEMCTBA

Anomauin: Cmammsi € 00CTIONCEHHAM AOMIHICMPAMUBHOI 6I0N0BIOATILHOCT, SIKY HECYNb KEPiGHUKU
nIONPUEMCIE, 30KpeMa Y KOHMeEKCMi nopyulets, o8 a3anux 3 ix oisnvricmio. Cmamms 00Cai0NCYE Npasosuil
Kaprac aoMIiHICMpamueHoi 6i0n06i0aIbHOCI, GKIIOUAIOYU BION0GIOHI HOPMAMUBHO-NPABOSL AKMU, SKI
8CMAHOGIIOIOMb NIOCMABU, NPOYedYPU Ma HACTIOKU MAKOT 8I0N0GI0AILHOCHI.

B pobomi onucani pizni eusnavenns aOMiHiCmpamuerol 8i0n08I0AIbHOCHI, CRUPAIOYUCHL HA poOOmuU
PI3HUX agmopia.

Onucana ma nNPOAHANI308AHA POTb  AOMIHICMPAMUBHOT  GIONOBIOANLHOCII OISl KEePIBHUKA
nionpuemMcmeda, a came. 3a0e3neyeHHs O00EPA’CAHHA 3AKOHHOCMI, 3axucm I[Hmepecie Oepicasu ma
CYCRIIbCMBA, NePeuKo0a Hed0OPOCOBICHUM OIM, POPMYBAHHA eMUYHUX CIAHOAPMIE.

Hocnioocenns makodc posenadae HACHOKU AOMIHICMPAMUBHUX NOPYUleHb Oas  KepiGHUKIG
nionpuemMcme, makxi Ak wmpagu, Kougickayis maiHa, aomiHicmpamueui cankyii mowo. B cmammi
npoBOOUMbCsL OYIHKA eheKMUBHOCMI 3aX00i8 AOMIHICMPAMUBHOL 8i0N0BIOANLHOCII MA pPO327A0AIOMbCS
MOJNCAUBE WIIAXU NOMINUIEHHS MeXAaHi3Mie KOHmMpONo ma 3anodieanHs nopyuieHv y cghepi YnpaeiiHHs
nionpuemMcmeamu.

lana poboma ananizye munosi nopyulents, siKi MOX#Cymos OYmMu 6UUHEH] KePiBHUKAMU NIONPUEMCIE Y
KOHMeKCmi KOpynyii, maxi K OMpPUMAHHA Xa0apis, 3108HCUBAHHA CAYHCOOBUM CMAHOBUUEM, NIOKYH,
He3aKouHe 30azauennsi ma iHwi. JlemanbHo posensHymuil iXHill NpAgoGULl CMAMYC, HOPMU, CAHKYIl ma
HACHIOKU, KT MOJCYMb GUNIUBAMU 3 MAKUX NOPYULEHD.

Ocobnuea ysaea npudinsiemovcsi NOPYULEHHAM, NO8 A3AHUM 3 KOPYNYIEID, BIHAHCOBOI0 OUCYUNTIHOIO,
0036ITbHUMU NPOYEOYPAMU, OXOPOHOIO HABKOIUWHBO20 CEPeO08ULYA, NPAYErd MA CHONACUBYOIO OISTbHICIIO.
Cmamms ananizye 6ionogioni cmammi Koodekcy Ykpainu npo aominicmpamueHi npasonopywieHms, sKi
CMOCYIOMbCA YUX 8U0i8 NOPYULEHb KEPIBHUKAMU RIONPUEMCINS.

B naykositi pobomi onucani ocnoeni cmammi Kodexcy Ykpainu npo aodminicmpamueni
NpAGoONoOpyuients. maxi, K «NOPYULEHHS 6UMOZ (DIHAHCOB02O KOHMPOTIOY, «HEBUCUMMSs 3aX00i8 w000

npomuoii KOpynyii», «NOPYuweHHs 3aKOH00A8CmaEa y chepi OYinKu 6NAUBY HA OOBKILISLY.
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Ln cmamms modice Oymu KOPUCHOI 015 IOPUCMIEB, OOCTIOHUKIB, 3aKOHO0ABYI8 MA 6CIX 3AUIKABIEHUX
YV PO3VMIHHI AOMIHICMPAMUBHOI Gi0N0BIOANILHOCMI KepIBHUKIE nionpuemcme ma ii poni y 3abe3nedenHi
000epoicantis npasu i Hopm y cgepi ynpasninms.

Knrouoei cnosa: aominicmpamusHi npasonopyuients, KepisHuk nionpuemcmaed, kooexc Ykpainu npo
AOMIHICMPAMUBHI NPABONOPYULEHHS, KOPYNYis, HACTIOKU NOPYULeHb, RPABOBULL Pe2yIsAmop.

Annotation. This article examines the administrative liability of enterprise managers, particularly in
relation to offenses associated with their activities. The study explores the legal framework of administrative
liability, including relevant regulatory acts that establish the grounds, procedures, and consequences of such
liability.

Various definitions of administrative liability are described and analyzed, drawing on the works of
different authors. The article discusses and analyzes the role of administrative liability for enterprise
managers, including ensuring compliance with legality, protecting the interests of the state and society,
preventing dishonest actions, and shaping ethical standards.

The study also considers the consequences of administrative offenses for enterprise managers, such as
fines, confiscation of property, and administrative sanctions. An assessment of the effectiveness of measures
related to administrative liability is provided, along with possible ways to improve control mechanisms and
prevent violations in the field of enterprise management.

The paper examines typical offenses that can be committed by enterprise managers in the context of
corruption, such as bribery, abuse of office, bribery, illegal enrichment, and others. Their legal status, norms,
sanctions, and potential consequences resulting from such offenses are thoroughly examined.

Special attention is given to offenses related to corruption, financial discipline, permitting procedures,
environmental protection, labor, and consumer activities. The article analyzes relevant articles of the Code of
Ukraine on Administrative Offenses that pertain to these types of offenses committed by enterprise managers.

The paper describes key articles of the Code of Ukraine on Administrative Offenses, such as "violation

of financial control requirements,” "failure to take measures to counteract corruption,” and "violation of
legislation in the field of environmental impact assessment."

This article can be useful for lawyers, researchers, legislators, and anyone interested in understanding
the administrative liability of enterprise managers and its role in ensuring compliance with rules and norms
in the field of management.

Keywords: administrative offenses, enterprise manager, Code of Ukraine on Administrative Offenses,

corruption, consequences of offenses, legal regulations.
AKTyaJIbHICTH MPO0JIeMH AOCTiIzKeHHsI. AJMIHICTpAaTHBHA BiANOBIAAJIbHICTh BiJirpae BaxIIUBY

POJb Ha aJMiHICTPaTHBHO-TIPAaBOBOMY IIPOCTOPI 1 Mae CBOE BU3HAUEHE Miclle B CHCTEMI aJMiHICTPATHBHOIO

npasa.
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Pomp 1 wmicme aaMiHICTPaTHBHOI BiAMOBINATBHOCTI HA aJMIiHICTPATHBHO-TIPABOBOMY IPOCTOPI
BH3HAYAIOTHCSA THM, IO aAMIHICTPaTHBHA BiIIMOBIAATBHICTh € BaKIMBOIO CKJIAIOBOIO aIMIiHICTPATHBHOTO
mpaBa, pa3oM 3 BIIHOCHHAMHU ITyOJIIYHOTO YIPABIIHHS, aAMIHICTpPATHBHHUX IOCIYT 1 aaMiHICTPATHBHOTO
cymoguHcTBa. OCOONHBICT aIMiIHICTPATUBHOI BiIIOBITATBHOCTI MOJISITAE B TOMY, III0 BOHA MA€ MParMaTHIHy
CIpSAMOBAHICTh 1 TOB’s3aHa 3 TpakTHYHUMH acriektamMu Kopekcy VYkpaiHum mpo aaMiHICTpPaTHUBHI
MPaBOMOPYILIECHHSI.

VY 1opuAnYHii JiTepaTypi MOXKHA 3yCTPITH Pi3HI BU3HAUCHHS aJIMiHICTPATUBHOI BiAOBiAaIbHOCTI:

a) AJIMiHICTpAaTUBHA BiJIIOBIIAJIBHICTD - II¢ 3aCTOCYBaHHS MPHUMYCOBUX 3aXOJiB JIO OCOOH, SKa MOPYIIWIIa
aaMminictparusHi npasuna (JI. B. Kosans, 1O. I1. butsk, B. B. 3yii a iHmi).

0) AIMiHICTpPaTHUBHA BiIMOBIATBHICTH - 1I¢ BCTAHOBJICHHSI 00MEXKEHb 111010 MAWHOBHX 1 0COOMCTUX THTEPECIB
ocoOwu, fiKka BYMHUIIA aaMiHicTpaTHBHE NpaBonopyieHHs (€. B. Hoxin Ta iHmi).

B) AJMIHICTpaTHMBHA BIANOBIAAIBHICT - II€ CHUCTEMa IIPABOBIAHOCHH, IO BHHHKAIOTh BHACIIJIOK
3aCTOCYBaHHS aJIMiHICTPATUBHUX CAHKIH A0 Cy0’eKTa, SIKUM MOPYIIUB aAMiHiCTpaTHBHE 3aKkoHOAaBcTBO (1.
II. Tonocuiuenko Tta iHmi). OTke, pi3HI aBTOpPU MIAXOAATH JO BU3HAYCHHS aJMIHICTPATUBHOI
BiJIMOBIaIbHOCTI 3 PI3HUX TOYOK 30PY, aJ€ B IIIIOMY II€ BiTHOCUTHCS IO 3aCTOCYBaHHS ITPUMYCOBHX 3aXO0/IiB,
00OMeXeHb 1 CaHKIIi}l y BiJHOIICHHI 0Ci0, SIKi MOPYIIYIOTh aJIMiHICTPaTHBHI HOpMH [1].

Buxonsun 3 BHUKIa[eHOTO, aIMiHICTPaTHBHA BiAMOBIIANBHICTS - 1€ TIepea0avyeHe 3aKOHOJaBCTBOM,
MIPUMYCOBE, 3 JOJEPKAaHHIM BCTaHOBIICHOI MPOIIEYPH, 3aCTOCYBAaHHS IPAaBOMOYHIM Cy0’€KTOM 110 0cCi0, sKi
BUMHIIIM aIMiHICTPAaTUBHI MPOCTYIIKH 3aXO/iB BIUIMBY, pealliallis SKAX IPUINIHO BU3HAHA.

He icHye ennHOTO HOPMATHUBHOTO aKTY, SIKHH OW BMII[yBaB BCi FOPUANYHI HOPMH, IO YTBOPIOIOTH
MiJICTaBH aJMIiHICTPATUBHOI BiJMOBIMAIBHOCTI, a00 xoda O monmaBaB ix moBHWH mepemik. Lli migcraBu
BH3HAYAIOTHCSl BUMOTAaMH Pi3HUX HOPMAaTHUBHO-TIPABOBUX aKTiB, TAKHX SIK KOJIEKCH, 3aKOHH, ITOJIOKECHH,
npaBuia Ta iHmn akty. Y Konekci Ykpainu npo aaMiHicTpaTtrBHiI npaBonopyuieHHs Big 07.12.1984 Ne 8073-
X € nmeski 3arajibHIi BKa3iBKM IIOJO CHUCTEMM IMX mijactaB. 3okpema, ctarts 2 Kojaekcy BH3Hauae, 1110
3aKOHOJIABCTBO YKpaiHH MO aIMiHICTPaTHBHI MPaBOMOPYIICHHS CKIIaIaloTh cam Kojekc Ta iHIli 3aKOHU PO
ajMiHicTpatuBHi TpaBomnopyureHHs. L{i iHmi 3akonHu, ski He yBidmum g0 Konekcy, 3acTOCOBYIOTHCS
Oe3nocepeIHbO, 1 Ha HUX MOIIUPIOIOThLCS MosioxeHHs Kogekcy.

AHani3 ocranHix gociaimkeHb i myOmikamiii.  [IporaroM ocTaHHIX KiJIbBKOX POKiB, Tema
a/IMIHICTPATHBHOI BiAMOBINANBHOCTI KEPIBHUKIB OTpHMaia 3HAYHY yBary y JOCIHIDKEHHAX 1 MyOmikamisx,
0COOJIMBO B KOHTEKCTI OOPOTHOM 3 KOPYIIIIEK Ta MiABUINCHHS ¢()EKTHBHOCTI yIpaBiliHHA. JlocmimKeHHs
(doKycyBanucss Ha aHali3i HOPMATHBHO-TIPABOBUX aKTiB, SKI BCTAHOBJIOIOThH IIiJICTaBH, MPOIEIYypH Ta
HACJIJIKM aaMIHICTpATUBHOI BiJIMOBIAAIBHOCTI i KepiBHHKIB. OcobnuBa yBara npuiaiisiacs Komekcy
VYkpainu npo aaMiHiCTpaTUBHI IPaBOMOPYILEHHS Ta HOro MPaKTHYHIHM peaizarii.

Benuky yBary 30cepeKyBajiy Ha aHali31 aAMiHICTPAaTUBHUX NOPYIIEHb, [TOB’A3aHUX 3 KOPYILI€I0, B

0C00JIMBOCTI B KOHTEKCTI isUIBHOCTI KEPIBHUKIB MiANpueMCTB. JoCmiaKeHHS CIPSIMOBYBAJIKCS HA BUSIBIICHHS
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MIPUYUH, YMOB T4 MEXaHI3MiB BUHUKHEHHsS KOPYIMIIHHUX MOPYIIEHb, a TAaKOXK HAa PO3POOKY ePEeKTUBHUX
CTpaTeriii 1 3aX0iB IS X 3amo0iTaHHs Ta MPOTHIII.

JocmimkeHHsT TaKoX 30CEpe/KYBajJiCh Ha aHali3l aaMiHICTpAaTHBHHUX MOPYIIEHb, MOB A3aHUX 3
Oe3nexor0 Ta oxopoHor. OcoOimmBa yBara Oyna TpHIIeHA TOMEPKAaHHIO HOPM TEXHIYHOI Oe3IeKH,
€KOJIOTIYHMX BHMOT Ta 3aXOMiB 3 OXOPOHH IIparli.

Hesixki  poOoTH  cOpsSMOBYBaJMCh Ha  OIIHKY €(QEKTHUBHOCTI 3axOJiB  aJMiHICTpaTUBHOI
BIJNOBIAaNIbHOCTI 7Sl KEPiBHUKIB. AHAII3yBalUCs PE3yNbTaTd 3acTOCYBaHHS CaHKIiH, iX BIUIMB Ha
3MEHIIIEHHSI MOPYIICHb Ta BiAMOBINANBHICTh KEPIBHUKIB y 3a0€3MeUeHH] JOTPUMAHH IIPABUI Ta HOPM.

[TutaHHs NPUTATHEHHS A0 aJAMIHICTPATHBHOI BiINOBIJabHOCTI BUCBITJICH] B MPAaIsiX TAKUX YYCHHX,
sk B. b. ABep’siHoB, . M. Areesa, JI. M. baxpax, A. C. Bacunbes, H.O. Apmar, . [1. 'onocHivenko, A. B.
Hamxkesuy, O. FO. [Ipos3a, A. Il. Kmommuuenko, B. K. Konmakos, T. O. Konmomoens, P. C. Mensnuxk, /l. B.
Manauues, O. 1. Ocranenko, €. 0. Co6oinsb, F0. O. Tuxomupos, €. M. lllepouna, O. M. Sky6a Ta iH[2, c.
103].

Yei mi gocnmimkeHHS Ta MyOJiKalii CIpHAIOTh TOKPAIICHHIO PO3YMIHHS pOJIi aaMiHICTPaTWBHOI
BIJIMOBIMabHOCTI ISl KEePiBHUKIB, 1 BOHM CITy’)KaTh OCHOBOIO JJISi PO3BUTKY €(EKTHBHUX MEXaHi3MiB
KOHTPOJTIO T4 320X0UYEHHS JTOJISP>KaHHS MPABUII 1 HOPM Y cepi yIpaBIiHHS i JIPHEMCTBAMH.

Merta nocaimkeHHsI — IPOaHAIi3yBaTH OCHOBHI Cpepu aaMiHICTPaTUBHUX MOPYIICHb KepiBHUKAMHU
MiIPUEMCTB Ta MOYIIMBHUX HACTIIKIB 32 TaKi MPOTHIIPABHI [Iii.

00’eKT A0CTiAAKEHHS — BIIU TIPABOBOI BiIMTOBIaTbHOCTI KEPIBHHUKA ITiIIPUEMCTBA.

IIpenmer nocaixkeHHs — aAMiHICTpaTHBHA BiIOBITANBHICTH KEPIBHHUKA ITiITPUEMCTBA.

Buknan ocHoBHOro martepiany. 3rifiHO 3 UYMHHMM 3aKOHOJABCTBOM YKpaiHM, KEpiBHHUK
mignpueMcTBa Oynb-sK0i (QopMH  BIACHOCTI HEce BIJANOBIJANBHICTE Y TpPbOX OCHOBHUX cepax:
aJMiHICTPaTHBHIN, KPUMiHAJBHII Ta MaTepiaNbHiN (IIMBUTEHO-TTPABOBI).

AJMIHICTpaTHUBHA BiJIMOBIIAIBHICTD KEPIBHUKA ITiIIIPUEMCTBA 03HAYAE FOPUIUYHY BiIIIOBIIaIbHICTD,
siKa BUHMKA€E Tepe]] OpraHaMH JepKaBHOI Bjiaayd a00 IHIIUMH KOMIICTCHTHUMH OpraHaMH BiJIOBIJIHO JI0
aIMIHICTPAaTHBHOTO 3aKOHOJABCTBA. Lle MOHATTS BIJHOCHTHCS IO MOPYUICHb aaMIiHICTPAaTUBHHX HOPM 1
MpaBuJI, OB’ I3aHUX 3 JISUTBHICTIO MIANPUEMCTBA Ta HOTO KepyBaHHsIM [3].

JetanpHille  po3riisHEMO  MOHATTA  agMiHiCTpaTHMBHOI  BiamomizaabHocTi  KepiBHMKA
nignpueMcTBa. AJIMiHICTpaTHBHA BiJINOBIIANBHICTS KEPIBHUKA MIIMPUEMCTBA BUHUKAE Y pa3i MOPYIICHHS
HOpPM, BCTAQHOBJICHUX aJIMiHICTpaTUBHHM 3aKOHOJABCTBOM. lle Moxyrb OyTu mopyiieHHS y cdepi
OII0JIATKYBaHHSI, TIpalli, TOPTiBJIi, OXOPOHH HABKOJIMIIIHLOTO CEPEOBHINA Ta IHIINX cepax, 10 PeryTOIThCS
aJMIHICTpaTMBHUMU NpaBUIaMH. AJIMiIHICTpaTHBHA BIOBIIANBHICTS CTOCYETHCS 0COOH, sika 3aiiMae mocaiy
KepiBHHKa mianpuemctBa. Lle Moxke Oyt AUPEKTOp, rojoBa MpaBiiHHS, KEPIBHUK MiIANPUEMCTBA a0o iHIIA
oco0a, BiAMOBiJalbHA 3a MPUUHATTA CTPATETiYHUX pillleHb 1 YHPaBIiHHS AiSJIBHICTIO HiANPUEMCTBA.

AJMiHICTpaTMBHA BIANOBINANBHICTh KEPiBHUKA MiJNPUEMCTBA BUHHKAE€ Y pa3i HEBUKOHAaHHS abo
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HEHAJIEKHOTO BHKOHAHHS OO0OB’S3KiB, SKi TOKIAJeHI Ha HHOTO 3aKOHOJABCTBOM a00 YCTaHOBYHMH
JOKYMEHTaMH IiANPUEMCTBA.

Y KOHTEKCTi KepiBHUKa MiAMPUEMCTBA aAMIHICTpaTHBHA BiJIMOBINAJIbHICTD BiIrPa€ BAXKIUBY POJb.
KepiBauK, 5K 0c00a, 0 Ma€ BEIMKUH BIUIMB 1 BiITOBITATBHICTE 3a MisUTbHICTD MiATIPHEMCTBA, Ma€ 000B’SI30K
JIOTPUMYBATHCS BHMOTI 3aKOHOJABCTBA i HOPMATHBHHMX aKTiB. VOro ajMiHiCTpaTMBHA BiANOBiTaIbHICTH
BUHHKAE y Pa3i MOPYIICHHS LUX BUMOT.

Poab anmiHicTpaTHBHOI BiINMoOBiZaJBHOCTI A7 KepiBHMKA MiANPUEMCTBA BKIIOYAE HACTYITHI
ACTeKTH: 3a0e3MeUYCHHS JOACPKAHHS 3aKOHHOCTI, 3aXUCT IHTEPECiB JICP)KaBH Ta CYCIIIbCTBA, MEPEIIKO/a
He100pPOCOBICHUM AisiM, OPMYBaHHS €ETHYHUX CTaHAAPTIB [4].

KepiBHMK miANpHEMCTBa MOXE HECTH aAMIHICTpaTUBHY BiANOBIAAJbHICT 3a pi3HI BHIU
aJMiHiCTpaTUBHUX TmopylieHb. OCHOBHI KaTeropii aJMiHICTpAaTHMBHUX MOPYIICHb, 3a SKi KEpiBHUK
MiANMPUEMCTBA MOXe OYTH MPHUTATHYTHH 10 BignoBigambHOCTi ommcani B Kopgekci VYkpainu mpo
aaMiHicTpaTtuBHi npaBonopymeHHs Big 07.12.1984 Ne 8073-X i 0XOIUTIOIOTE:

1) Mopymennss y cdepi MmiANPUEMHHITBA, SIKE BKIIOYAE HEBUKOHAHHS BHUMOI 3aKOHOJABCTBA MPO
MiIPUEMHUITBO, YXUJICHHS BiJl CTIUIATH MOJATKIB, MOPYIICHHS MPABIII JIIIIEH3YBaHHS Ta iHIII MOPYIICHHS,
TTOB’sI3aHi 3 M AMPHEMHUIIBKOIO MisTbHICTIO (cT. 164KYTAII);

2) Topymenns y cdepi M03BUIBHUX MPOIEAYpP Ta JIEH3YBaHHs, TOOTO 3MIMCHEHHs isUTbHOCTI 0e3
HEOOXIMHWX MO3BONIB Ta JIIEH3i, MOPYMIEHHS YMOB JIiFOYMX JO3BONIB Ta JIIEH31i, BUKOPHUCTAHHS
niapo6aeHnx abo HemificHUX TOKyMeHTiB (cT.cT. 1661°-166'2 KYnATI).

3) IopymieHnst ¢iHAHCOBOI MUCHUILTIHM, IO BHSBISETHCS B YXWISHHI Bill CIUIAaTH MOAATKIB Ta
000B’SI3KOBUX IUIATEXKIB, (pambcudikarii piHaHCOBOI 3BITHOCTI. BUKOPHUCTaHHI (JiIKTUBHUX CXEM [Tl yXUIICHHS
BiJ (iHaHCOBHX 30008 a3aHb (cT.cT.155, 1631-1632, 163, 164'-164° KYnAIl).

4) TlopyiieHns y cdepi mpaiti MOKe BKIFOYATH TTOPYIICHHS TPaB MPAI[iBHUKIB, HEJOTPUMAHHS BUMOT
10710 OXOPOHHU ITpalli, HenpaBUIIbHE 0POPMIIEHHS JOKYMEHTAIIIT PO TpAIio Ta iHIII TOPYIIESHHS, OB’ A3aHi 3
YIPaBIiHHAM MEPCOHAIOM 30008’ s13anb (cT.cT.1653-165* KYnATI).

5) Tlopymierns y cdepi 0XOPOHM HABKOJMIIHBOTO CEPEIOBHINA, SIK TO BKIIOYAE HEBUKOHAHHS BHMOT
010 OXOPOHH HABKOJIUIIHLOTO CEPEIOBUIIA, 3a0pyIHEHHS JTOBKULIS, HEAOTPUMAHHS SKOJOTIYHUX HOPM Ta
IHII TOPYIICHHS, MOB’S3aHi 3 BIUIMBOM JISUIBHOCTI MiANPHEMCTBA Ha MPUPOAHE cepemoBuiie(cT.cT.77-79,
82KVYnAIl).

AAMiHiCTpaTHBHI MNpaBONMOpPYIIEHHA KepiBHMKA, NOB’A3aHI 3 KOPYNUi€w, € cepilo3HUM
MOPYIICHHSIM 1 MAalOTh 3HAYHI HACHiJAKW. AJIMIHICTpAaTHBHI TPaBOIOPYIICHHS KepiBHUKA, MOB’s3aHI 3
KODYIIII€I0, PETYIIOIOThCS PI3HUMH HOPMAaTUBHO-TIPABOBUMHU aKTaMH, SIKi BCTAHOBIIOIOTH IPaBHIIA,
MPOLEIYPH Ta CAaHKLIiI 1040 0OpOTHOU 3 KOPYMIIHHUMH MOPYLICHHSIMH.

Jo takux Aiil BIZHOCHTBCS NMPUHHATTA HENPAaBOMIPHUX MOJAPYHKIB a00 HaJaHHS HENPaBOMipHUX
MJIBT, BKJIIOYAIOYN OTPUMAaHHS XabapiB, BUTiA ad0 MOCIYT, sIKi MalOTh HENMPaBOMIpPHUH BILIUB HA BUKOHAHHS

Horo ciry:x00BuX 000B’A3KiB. TakoK 370BXKHUBaHHS CITYKOOBHM CTAHOBHILEM, KOJIM KEPIBHUK BUKOPHUCTOBYE
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ciyx00Bi pecypcr ab0 MMOBHOBaXXEHHSI JJIs1 0codmucToi KOpucTi abo A HaJZaHHSA HEMPaBOMIPHHX TepeBar
iHmmM ocobam abo migmpuemcTBaM. KpiM TOro 10 Takoro poay aAMIHICTPaTHBHUX IPAaBOIOPYIIEHB
BITHOCHUTBCS 1 (paIbIIMBE TPEACTABIICHHS JOKYMEHTIB a00 iH(opMarlii, TOOTO HaJaHHS HEMPAaBAWBUX 3BITIB,
TOKYMEHTIB Tipo ¢iHaHCcOBUH cTaH, kBawidikamii ado qocBimy. HempaBomipHi yroan Ta JOMOBIEHOCTI TaKOXK
€ aIMIHICTPaTUBHUM TIOPYIICHHSAM, 32 SKOTO KEpiBHUK YKIaJa€ IOTOBOPH 3 MiAPSIHUKaMHA abo
MocTadyaibHUKaMH 32 3aBUIIEHUMH HiHaM# 200 HEKOHKYPEHTHIMHU YMOBaMH 3 METOIO OTPUMAaHHS BUTOAH [5].

Y Kopekci Ykpainn mpo aamiHicTpatuBHi mnpaBonopymenns (KYAII) micTsatees crarTi, sKi
CTOCYIOTBCSI aIMiHICTPATUBHUX MPABOIIOPYLIEHb Y cepi Kopynmii. Jleski 3 HUX BKIIOYaIOTh:

—Crarrs 172-4. llopyuieHHs: 0OMEXeHb 1010 CyMICHHUIITBA Ta CyMIIICHHS 3 iHIIUMU BHIaMU JisUTbHOCTI

—Crarrs 172-5. llopymieHHsSI BCTAHOBIIEHUX 3aKOHOM OOMEXEHb 00 OJIePKaHHS MOJapyHKIB

—Crarts 172-6. llopymiersast BUMoT (hiHAHCOBOTO KOHTPOJIIO

—Cratta 172-7. [lopyuieHHs: BUMOT 100 3ario0iranHs Ta BpETyIOBaHHS KOH(IIKTY iHTEepeciB

—Crarrs 172-8. He3akoHHe BUKOPHUCTaHHS iHpOpMAaIlii, IO cTaja BijjoMa 0co0i y 3B’ 3Ky 3 BHKOHAHHIM
CIIy>k00BUX a00 1HIIMX BU3HAYEHUX 3aKOHOM IIOBHOBAKCHb

—Crarrs 172-9. HeBXHTTS 3aXO0IiB OO0 TPOTHIIT KOPYITITii

—Cratta 172-9-2. [lopyuieHHs 3aKOHOIABCTBA y cepi OL[IHKH BILTMBY Ha JTOBKIIJIS

Hacoinku ams kepiBHUKIB, SIKi IOPYIIYIOTh aIMiHICTpaTUBHE MIPABO, ITOB’s3aHE 3 KOPYIIIi€0, MOXYTh
BKITFOUaTH ITpadu, kKoH(picKamio MaifHa, 1mo30aBlIeHHs MpaBa 3aiiMaTH KEePiBHI MOCaau, CyAOBI PO3TISAH,
aJMIHICTpaTHBHI CaHKIii, SKi MOXYTh BKJIIOYaTH OOMEKEHHS YNPAaBIIHHA IEBHUMHU MisUTBHOCTAMHU abo
3a00pOHY Ha y4acTh y AeprKaBHUX 3aKYIIIBIISX, @ TAKOXK BTPATy PEITyTallii Ta HETaTUBHUH BILTHB Ha 0i3HECOBY
TUSITBHICTD [6].

Hacainku nopyuens agMiHicTpaTMBHOIro npasa, 3a sKi KEpiBHUKH MiJIPHEMCTB MOXYTb HECTU

BiJIOBiJaJIbHICTh, BApPiIOIOTHCS B 3JIEXKHOCTI BiJl KOHKPETHOT'O MOPYIIEHHS Ta 3aKOHOAaBCcTBa KpaiHu. OHaK,
JesiKi 3 THITOBHX HACTIJKIB BKIIOYAIOTH: IITpadu, KOTU KEPiBHUK MOke OyTH Mmo30aBieHUil eBHOT CyMHU
rpolLeii;
KoH(icKarlis MaifHa, sike 0yJI0 OTpUMaHO Yepe3 HepaBOMipHi Jii, aIMIHICTPaTUBHI CaHKIIil, KOJIH KEPiBHUKY
3a00pOHSIETHCS 3aliMaTH TIEBHI MOCaju abo 3AIMCHIOBATH NEBHY MiSUIBHICTH, BIICTOPOHEHHS BiJ po0OOTH,
TEMYacoBa 3a00poHa Ha 3[IHCHEHHS NMEBHUX Jid, 3yMUHEHHS AiIsUTLHOCTI MiJIPUEMCTBA TOIIO; JIKBIAAIIis
MINPUEMCTBA, AKIIO MOPYUICHHS aJMIHICTPATHBHOIO IMpaBa CYHPOBOIKYIOTHCS 3arp030l0 I'POMaJICEKOMY
3JI0pOB’10, OE3Ielll UM 1HIIUM HeTaTUBHUM HaciakaMm [7, 8].

BucHoBkH. AnMiHICTpaTHBHA BiMOBIJANLHICTh KEPIBHUKIB BiJlirpae BaxIIUBY POJib y 3a0e3reveHHi
JoJIep KaHHsI 3aKOHOJIABCTBA Ta e(peKTUBHOTO (GYHKITIOHYBaHHS MiANPHUEMCTB 1 OpTaHi3allii.

B uminmomy, anmiHicTpaTMBHA BiANOBIJAIBHICTD KEPIBHUKIB € BaXKJIUBUM 1HCTPYMEHTOM IS
3a0e3MeUeHHs] JOJCp KaHHS 3aKOHOJABCTBA, MOIEPEIKEHHsI MOPYIIEHb i 3aXHCTYy IHTEpPECiB CYCHiJIbCTBA.
Bona BuUKOHYy€E poiib CTPUMYBaHHS, CHOHYKAalOYM KEPIBHMKIB JiSITH BiAMOBIIHO 0 BCTAHOBJIEHUX HOPM 1

BUMOT, IO CIIpUA€ CTBOPCHHIO CIIPABCAJIMBOTO Ta €ETUYHOT'O 6i3HeC-CepC}10BI/IHIa.
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IMPOBJEMA 3ACTOCYBAHHSA CITPOIIEHOTI'O PEXXUMY PEI'YJIIOBAHHSA TPYJIOBUX
BIJJHOCHUH

Anomauia. Y cmammi 00CiodHcyemvbcs HOBeNA HAUO20 CYYACHO20 YUHHO20 3AKOHOOABCMEI NPO NPAyo
U000 CHNPOWEHO20 PeddCcUMy pe2ynto8ants mpyoosux gionocun. Ocobausa ysaza npudinena ii npobiemam
3ACMOCYBAHHA HA NPAKMUYL MA 8IONOBIOHICMb YUHHUM HOPMAMUBHO-NPABOSUM AKMAM Npo npayto Yxpaiuu.

Busnaueno, wjo uyumne 3aKOHO0ABCMBO NPO NPAYIO, 8 YMOBAX BOEHHO20 CMAHY, OICHO nompebdye
cepliosHoi Kopekyii. Ane, K 8UABUNOCA NIO YAC OOCHIONHCEHHS NUMAHHA CHPOWEHO20 PEeNCUMY MPYOOSUX
NPABOBIOHOCUH CANO 3PO3YMIIUM, WO MAK 36AHE «CNPOWEHHS» He 8i00yaocb. I momy 3anponoHo8aro
yzeooumu nopmu enasu II-6 K3nll Ykpainu «Cnpowenuil pedxcum pezynro8anHs mpyoosux GIOHOCUHY i3
HOPpMAMU YUHHO20 3aKOHO0Ascmea YKpainu npo npayio, a maxodc cmammio 26 3axony Yxpainu «llpo
gionycmkuy ma a6zay 7 cmammi 79 K3nll Yxpainu euxnacmu y Ho8itl pedaxyii.

Knrouoei crosa: cnpowenuti pexcum, pe2yniosants mpyoosux 6i0HOCUH, MPYO06I GIOHOCUHU, PENCUM
pecYItO6AHHA, B6OCHHULL CMAH.

Annotation. The article examines the novella of our current current labor legislation regarding the
simplified regime of regulation of labor relations. Special attention is paid to the problems of its application
in practice and compliance with the current normative legal acts on the labor of Ukraine. It was determined
that such a regime makes it possible to conclude an employment contract not only by legal entities, but also
by natural persons - entrepreneurs, at the same time it raises questions regarding the application of the
Procedure for registering an employment contract between an employee and a natural person who uses hired
labor. In addition, the authors address the question of the voluntariness of concluding an employment contract
under the simplified regime and thus come to the conclusion that voluntariness is the basis of any labor
relations, including the regime of their regulation. Particular attention is paid to the item that specifies the
requirements for keeping documentation on personnel issues, adopting local regulations and organizational
and administrative documentation, including regarding the regime of working hours and rest time, vacations,

as well as other documents on issues regulated by the employment contract, not apply to employers who apply
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the simplified regime. Deficiencies are noted, as well as the duplication of norms specified in Article 49-5 of
the Labor Code of Ukraine with other normative acts on labor.

It was determined that the current legislation on labor, in the conditions of martial law, really needs
serious correction. But, as it turned out during the study of the issue of the simplified regime of labor relations,
it became clear that the so-called "simplification" did not take place. And that is why it is proposed to
harmonize the norms of Chapter I11-B of the Labor Code of Ukraine "Simplified regime for the regulation of
labor relations™ with the norms of the current labor legislation of Ukraine, as well as to set out in a new
version Article 26 of the Law of Ukraine "On Vacations" and paragraph 7 of Article 79 of the Labor Code of
Ukraine.

Keywords: simplified regime, regulation of labor relations, labor relations, regulatory regime, martial
law.

IMocTranoBka mpo6uaemu. 19 cepmus 2022 poky HaOpaB 4MHHOCTI 3akoH Ykpainu Ne 2434 «IIpo

BHECEHHS 3MiH J10 ACSKHUX 3aKOHOJABYMX aKTiB YKpaiHU LI0A0 CHPOIECHHS PETyI0BaHHA TPYIOBUX BIIHOCHH
y cdepi Majoro i CepeAHBOro IiANPUEMHHMIITBA Ta 3MCHILICHHS aJMIiHICTPATUBHOTO HABaHTAKEHHS Ha
MiANMPUEMHULIBKY — TiSUTBHICTD, SIKMH 3alpOBaKye€ CIPOLICHUN PpEKUM PETYJIIOBAHHS  TPYAOBHX
BiTHOCHHY». 3aBISIKH LIbOMY 3aKOHY OyJIM BHECEHi 3MiHM 10 YnHHOTO Kozekcy 3akoHIB mpo npaiio Ykpainu,
a Takox 3akony Ykpainu «[Ipo BigmycTtku», 3akony Ykpainu «[Ipo mpodeciiini crminkwu, iX mpasa i rapaHTii
TUSTBHOCTI», a TaKOK 3akoHy YKpainu «IIpo oXopoHy mparii».

3aznaunmo, mo K3mll VYkpainu orpumaB HoBemy y Bursiai rnasu III-b «Chpomienuit pexxum
pETYIIOBaHHS TPYAOBHX BiTHOCHHY. [1]

MaeMo 3ayBaKWTH, IO MOHATTS CIPOIICHUH PEKUM TPYJIOBUX MPABOBIJHOCHH, SIK TaKe, Y YHHHOMY
Kozekci 3akoHiB Tpo Tpalfo, a TakoXK y Oyab-IKOMY iHIIOMY HOPMAaTHBHOMY JIOKYMEHTI YKpaiHH He
3HAYUTHCS. SIKIIO XK MU TOTJSIHMMO TINMOIIe, TO Ieplle, 10 HaM 3YCTpidaeThes, L€ BU3HAYECHHS CIIOBA
«CTIPONICHMIT» y aKaJeMIYHOMY TIYMadyHOMY CIOBHHUKY yKpaiHchkoi MoBu 1970-1980 pp. A came, B HbOMY
BU3HA4EHO, 10: «Crpommenuii —ue: 1. Jlienp. mac. MuH. 4. 10 cipocTuty. J{sapko-kamitad OyB.. KpyToi Badi.
YopHe MOpe BiH pO3IIIANaB, SIK CBOE JOMAIIIHE, 1 HAyKa CYZAHOBOIIHHS B HBOTO OyJja CIIpOIIEHa /10 Kpar: —
Hasnpocrenp (Onecy 'onuap, Tponka, 1963, 151);cnpomieno, 6e3oc. npucyax. ci. Huni Bxxe po3poOiieHo
P HOBUX IOJIOKEHbD.., 3aBISIKM YOMY CIIPOILEHO 1 MOJIEreHO TeXHIYHe HOpMYBaHHs (Xmi00opob Ykpainu,
12,1964, 17). 2. y 3na4. npukM. SIKwuii siBJisie COO00 MPOCTIIIKI BapiaHT 4oro-HeOy1b; Heckmaaauii; Jlopoci
Ka4yKH 1 MOJIOAHSK yTPUMYIOTHCS B JCIIEBHX, CpoLieHnX npumimeHHsx (Hayka i xwutts, 3, 1961, 39); Ceoto
po3MoBy 3 cuHoM nepenaB [Hukomum]| omenemenii Texsi memo B CHpOLIEHOMY BHIVIAZI, aje Habarato
noxijymeime 1 mnepexonnuime (Mukona 3apynmawit, Ha Oimomy cBiti, 1967, 243). 3. y 3Hau.
MPUKM., TiepeH. HernmuOokuii, TOBepXOBUH; NPUMITHBHUI, Yy 3Had. iM.crpoieHe, Horo, cep. lllock
HeranboKe, moBepxoBe. bakaHHS BHCOKOTO W YHCTOTO JOCUTh MHUPHO CIIBICHYE 3 TEPIUMICTIO, a TO H
CHMIATISIMHE JI0 cripotieHoro, mpuMitiHoro (Illamora, TamanT i Hapon, 1958, 45).[2]

To0TO, CIOBO CHpPOIICHUI BH3HAYAETHCS SIK IIOCH NMPHMITHBHE, MPOCTE, HETJIMOOKE, IOBEPXHEBE,

MOJIETIIIEHE TOIIIO.
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Meta pocaimkennsi. BpaxoByioun yci mpencTaBieHi CHHOHIMH LIOTO CJIOBa BHHUKA€ MUTAHHSI, IO
XOTIB CKa3aTH 3aKOHOJABELb IiJ] Yac MiArOTOBKYU Ta 3alpOBa>KEHHS HOBOT'O MOHATIHHOTO amapary Takoro siK
CTPOLICHUH PEXUM TPYAOBHX BigHOCHH. CripoOyeMo 1€ TOCTITUTH.

AHaJni3 ocTaHHiX gociikeHb. J[aHa TeMa € HOBEJIOIO y HAIIOMY CYy4acHOMY YHHHOMY 3aKOHOZABCTBi
PO TIPAILlFo 1 3BUYAIHO 11 mpoOeMaMy 3aCTOCYBaHHS TIIbKU PO3MOYNHAIOTH IIKABUTHCS TIPOBITHI HAYKOBII.

Bukaan ocHoBHoro martepiaiy. Tox, y crarti 49-5 K3nll Ykpainu Bu3HagaeThCs, MIO:

1) CrporiieHuii pexxuM peryIoBaHHI TPYJIOBUX BiJHOCHH 3aCTOCOBYETHCS 10 TPYAOBHX BiIHOCHH, IO
BUHHUKAIOTb:

MDX TpamiBHAKOM Ta POOOTONABIEM, KM € Cy0 €KTOM Manoro abo CepeaHbOro IMiaIpUEMHHUIITBA
BIJIMTOBITHO IO 3aKOHY 3 CEPEIHBOI0 KUTHKICTIO TIPAIliBHUKIB 32 3BITHAN Tepiof (KaJleHAapHUH pik) He OibIie
250 oci0;

abo M poOOTOMABIIEM Ta MPAIliBHUKOM, PO3MIp 3ap0OITHOI TUIATH SKOTO 3a MICSIlh CTAHOBHUTDH ITOHAT
BiciM po3MipiB MiHIMABHOI 3apO0OITHOT IJIATH, BCTAHOBJICHOI 3aKOHOM.

ToOTo, Takuii pexuM Ja€ MOXIHMBICTh YKIAJAEHHS TPYAOBOIO IOTOBOPY HE TiIbKH FOPUANIHAMH
0co0aMH, a TaKOX 1 PI3UYHUMHU 0CO0aMU — MiAPUEMITIMH. ToJIi BUHUKAE TIUTAHHS 11100 3aCTOCYBaHHS BXKE
3aTBEpPKEHOr0 Hakaly MiHicTepcTBa mpami Ta couianbHOi nomituku Big 08 wepBus 2001 poky Ne 260,
3apeecTpoBaHoro B MiHicTepcTBi roctulii Ykpainu 27 uepBHs 2001 p. 3a Ne 554/5745 «IIpo 3aTBepIkeHHs
dopmMu TpYAOBOTO AOTOBOPY MiXK MPAILiBHUKOM 1 (hi3UIHOI0 0CO0010, SIKa BUKOPHCTOBYE HaliMaHy Mpalo, Ta
[opsinky peectpamii TpyIOBOTO JOTOBOPY MK TMpAIiBHUKOM 1 (i3MUHOI0 0c00010, sSIKa BUKOPHUCTOBYE
HaliMaHy IpPaLo».

2) ChpomieHuii peKUM MOKE Ha JOOPOBUIBHHX 3acagaX 3acTOCOBYBATHCS Yy BIJHOCHHAX MiK
MpaliBHUKAMH Ta POOOTONABISIMH, SIKi MatOTh TIPaBO Ha HOTO BUKOPHCTAHHS.

Le#t myHKT, SIK HAM BHJIAETHCS, CYTO TIOBTOPIOE ToTiepeaHilt ab3ary crarti. ToOTO, ab3ar 1 crarti 49-5
K3nll Ykpaiau 4iTkO BHU3HAUMB JBa OCHOBHHMX BHIAJIKU MPH SKUX MOXIUBUHA TAaKUH PEXHUM TPYIOBHX
BiTHOCHH. 3 IIbOTO CTa€ 3p0O3yMiJIO, L0 AAHUI ITyHKT € HEJOPCUHUM.

3) Jns mineid 3acTOCyBaHHS CHPOIIEHOTO PEXXHUMY CEpPEeIHS KIIbKICTh MPAIiBHUKIB 3a 3BITHHN TIEPioj
(xaneHmapHUN piK) BU3HAYAETHCS 332 JAHUMHU BiJIIOBIMHOI CTATHCTHUYHOI 3BITHOCTI, B SIKiil 3a3HAYa€ThCS
BIJIIOBIIHUN TOKA3HUK.

VY naHoMy BUIQJIKy CTa€ HE 3pO3yMIJIMM UM 3a 3BITHHM mepio 4 3a KajeHgapHui pik? Yu TyT MaeMo
«3BiTHHUI nepioa = KaneHAapHui pik»? I mpo skuil came crarucTHuHui 3BiT HeTbesa? CrnpoOyemo 3’scyBaTH
IO cuTyalito. Y yactusi 2 ctarti 2 3akoHy po 0yxo01iK 3HaX0JuMO Kiacu(iKalito miJIpHEMCTB Ha MiKpPO-
, MaJi, cepeiHi Ta BeNuKi. TyT 4iTKO BU3HAYEHO, 1110 3HAYCHHS KPUTEPIiB CIiJl OpaTh «...Ha ATy CKIIaJaHHs
Ppi4YHOI (hiHAHCOBOI 3BITHOCTI 3a PIK, [0 NEPEAYeE 3BITHOMY». BUXOAMTS, 1110 1715 BIPOBAKEHHS CITPOILICHOIO
PEXKUMY pPEryJItOBaHHS TPYAOBUX BigHocuH y 2022 pori Tpeba OpaTH MOKa3HUKU KIJIBKOCTI MPAIIOI0YUX Ha
31.12.2021. Inmmii nepion 3BITYBaHHS, aHIX KaJeHIAPHHUN piK, MOKe OYTH Yy HOBOCTBOPEHUX ITiJIIPUEMCTB
(4.2 cr. 13 3akoHy mpo Oyxo0JiK). Y TakoMy pa3i MOXKHA B3STH KUIBKICTh MPAIfOI0YMX 3 OCTAHHBOI'O
nosianoro 3Bity. Jlo (i3ociO-mianpueMIlis, Ha Hamly TyMKY, IMiIXiJ Mae OyTH aHAJOTiYHWMA, MOMPH TE€ IO

3akoH mpo 6yxo0IIiK HAa HAX HE MOIUPIOETHCS. [ 3]
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4) CropolieHui peXuM MOXKe 3aCTOCOBYBATHCS y BIAHOCHHAX MK IMpAaIliBHUKAMHU Ta POOOTOMABISMU
BUKITIOYHO Ha IOOPOBUTHLHUX 3acanaX. Takuil pexum nepeadoadae MOXKIMBICTh BCTAHOBIICHHS 1HVBITyaIbHAX
YMOB TIpalli MpaiiBHUKA 0€3M0CEPEIHBO Y TPYI0OBOMY JTIOTOBOPI.

Bynp-sikuii TpynoBUid JOTOBIp YKIIAIa€Thes Ha N0OpoBUTbHUX yMmMoBax. Hopmu cratti 43 KoncTuTymii
VYkpaiHu BH3HAYAIOTh, [0 BUKOPHUCTAHHS MPUMYCOBOT Tpalli 3a0opoHseThes. KojkeH Mae mpaBo Ha Ipairio,
10 BKJIFOYA€ MOXKIUBICTH 3apoOIsITH cO01 Ha XKUTTA TpaIero, Ky BiH BIIbHO obmpae abo Ha sIKy BLIBHO
moromkyetses. lle 1 € moOpoBinmbHICTE. J[0OpOBINBHICTH TpaIioBaTH Ha OMHOMY ab0 Ha IEKUTBKOX
MiAIPUEMCTBAX OAHOYACHO (32 CyMICHHIITBOM, CYMIIIIEHHSM mpodeciii moca), abo 3 HediKCOBaHNM POOOTHM
gacoM, ad0 Ha BKKHX M IIKIIJTUBAX poOOTaxX TOMIO. Yce 1e BUOip JIOAMHYN — TpoMaIstHIHA. Tak, 11e MOJKHa
BU3HAYUTH SIK OCHOBHA 200 K J0JJATKOBA YMOBA TPYJI0BOTO JIOTOBOPY, a IHAKIIE TIe IPOCTe yOIFOBAHHS HOPM
Koncrurymii Ykpaiau. Tox, MoKHa 3a3Ha4UTH, IO 1 11e Bu3HadeHHs cTarTi 49-5 K3ull Ykpainu € 3aiiBum i
noTpedye BUIYUICHHS 3 HOPMH.

5) Bumor# 110/10 BeJIeHHsI TOKYMEHTAIIIT 3 KaJPOBHUX MTUTaHb, MPUHHATTS JIOKATbHUX HOPMATHUBHUX aKTiB
Ta OpPraHi3aliifHO-PO3MOPSIAYOl JOKYMEHTAIlii, B TOMY 4YHCIi IIMOAO0 PEXKHUMY pOOOYOro 4Yacy Ta dvacy
BIJIMTOYMHKY, BIAMYCTOK, a TAKOXK IHIIUX JIOKYMEHTIB 3 MUTaHb, 110 BPETyJbOBaHI TPYJIOBUM JOIOBOPOM, HE
MOIIMUPIOIOTHCS HAa POOOTOABIIB, SKi 3aCTOCOBYIOTh CIIPOIICHHI PEXUM. AJie, 000B’SI30K IIOJ0 BEIACHHS
00Ky TpyI0BO1 AisUTLHOCTI MpaiiBHUKA B €JIEKTPOHHIN (HopMi, ToAaHHs 3BITHOCTI CTOCOBHO TIEPCOHAITY 110
JICpyKaBHUX OPTaHiB MMOKJIAaEThCs HAa pOOOTOAABIIS.

[lo-niepiie, BUHUKA€E MHUTAaHHS 10 BU3HAYCHHS «BEJICHHS JOKYMEHTAIlii 3 KaJpPOBHUX IMHUTaHbY», a came
BUJaHHs Hakasy. Tak, BianmoBimHo 70 4.4 cT. 24 K3nll Ykpainu «mpailiBHUK HE MOXe OYTH JOMYIIEHUH 10
poboTu 0e3 yKIIaJCHHS TPYA0BOr0 JIOTOBOPY, 0(hOPMIICHOIO HAKa30M YU PO3MOPSIKEHHIM pOOOTOAABIISY.

[To-npyre, mutanHs (iKCyBaHHS PeXUMY pPOOOUOro 4acy Ta 4acy BIJIOYMHKY JUIS HapaxyBaHH:

3apo0iTHOI myiatu nmpaniBHUKaM. Tak, BeneHHs Tabenro € 000B’SI3KOBUM, 30KpeMa i JIst MaJIiX MiAPHEMCTB

BiAMOBiAHO 10 Jsmcta Minmpani Bigx 13.05.2010 p. Ne 140/13/116-10. Tabenb, sik MpaBHIIO, BEICTHCS B
CJICKTPOHHOMY Ta TarepoBOMY BUTJIsII. BeneHHs Tabeinto yuiiie B eeKTPOHHOMY BUTJISIIII HE JIOMYCKAETHCS.

®opma Tabens (tunosa hopma Ne [1-5) 3arBepmrena Hakazom Ne 489. Bona HocuTh pekoMeHAai AN

XapakTep i CKIaIaeThes i3 MiHIMAIBHOT KUTHKOCTI TIOKa3HHKIB, HEOOXITHUX JUTsI 3aTIOBHEHHS (DOPM JIepIKaBHUX
CTaTUCTUYHUX CHOCTEpPEKeHb. PexoMeHaiiiHuii XapakTep Moiirae B TOMY, 10 32 HEOOX1THOCTI BOHA MOXKe
OyTH JOTTOBHEHA 1HIIMMU MMOKa3HUKaMH, TOTPIOHUMU [Tt 00Ky poO0Y0To Yacy Ha mianpueMcTBi. BomHouac
cIit mam’sTaTy, 110 B Tabeni moBUHHI BioOpaXkaTHCs BCI MO3HIIIT, SIKi 3aCTOCOBYIOTHCS HA TANPUEMCTBI JIJIs
TIpaIliBHUKIB.

V pasi moTpedu MOXKHA 3aCTOCOBYBATH i iHIIY (hopmy Tabels, ajie npu 1ibOMY 000B’I3KOBHM € HasIBHICTh
MEPBUHHOTO OOJIIKY MOKA3HHWKIB MOJI0 BUKOPUCTAHHA POOOYOT0 Hacy, SBOK Ta HESBOK IMPAIliBHUKIB, SIKi
BH3HA4YEHO (OpMaMU JIEPKABHUX CTATUCTHYHHX CIIOCTEPEKEHb 3 IMpalli TepeioadeHnx auctoM JlepkaBHOT
ciyx6u craructiku Big 12.01.2012 p. Ne 9/4-10/9.

Tabenb BIAKPUBAETHCS MEPIIOTO YKCIIa KOXKHOIO MICAIIS 1 MEPeIaeThCs B OyXraiaTepito ABidl Ha MiCsIb
JUISl: KOPUTYBaHHS PO3pPaxyHKIB 3a MepIIy TOJIOBUHY MicsIs (aBaHC) Ta PO3PaxyHKY 3apoOiTHOI IuiaTH 3a

MiCSLIb.
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3a yMOBH, 110 KiIBKICTh NPAL[iBHUKIB € HEBEIUKOIO, Tabenp, K mpaBuio, BenyTh (axiBLi Oyxranrepii i
CKJIaJaloTh HOT0 B OAHOMY €K3eMIUIApi 3a IBa-TPH AHI A0 PO3PaxXyHKOBOToO Iepiony Ha miacrtasi TaGens 3a
MUHYJUH Micsiib.[4]

BpaxoByroun 3a3HaueHe, MOKHA CKa3aTH, IO (pikcyBaHHS poOOYOTo Yacy Ta yacy BiANOYHHKY Y BHTIISL
TabemoBaHHA € 000B’I3KOBUM. BHUKITIOUHO eneKTpoHHa (hopMa HE TOMyCKa€eThCs. 3HOB BHHUKAE TUTAHHS PO
BiAmoBimHICTE HOpM cTatTi 49-5 K3nll Ykpainu iHITHM HOPMAaTHBHUM aKTaM TIPO MPaITko.

[lo-Tpere, mono BiamycTok, ctartsa 45 Koncrutymii Ykpainu Bu3Ha4a€, M0 KOXKEH, XTO TPAIIOE, MAE
mpaBo Ha BiamounHOoK. Crarts 2 3akoHy Ykpainu «lIpo BiAITyCTKI» BCTaHOBIIOE, IO TIPABO HA BiJITyCTKH
MaloTh TPOMAISHU YKpaiHd, sKi mepeOyBaloTh y TPYIOBUX BIJHOCHHAX 3 IiIMPUEMCTBAMHE, YCTAaHOBAMH,
OpraHi3aisiMi HE3aJIe)KHO Bill (GopM BIACHOCTI, BHAY MISIBHOCTI Ta Tally3eBOi HAJEKHOCTI, a TaKOX
MIPAIIOIOTH 32 TPYJOBHM JOTOBOPOM Y (hi3HIHOI 0COOH.

IHO3emi Ta ocoOu 6e3 TPOMaIIHCTBA, SIKi MPAMIOI0Th B YKpaiHi, MalOTh MPaBO HA BIAITYCTKH HAPIBHI 3
rpoMajsiHaMy Y KpaiHu.

[IpaBo Ha BiAmycTKH 3a0€3MeUy€EThCS:

rapaHTOBaHWUM HaJIaHHIM BiAITyCTKH BU3HAYCHOI TPUBAJIOCTI 13 30epekeHHM Ha il mepioj Micist poOoTH
(nmocaam), 3apoOiTHOT MIaTH (JIOMIOMOTH) Y BUIAJIKAX, IIepe10aueHUX 1M 3aKOHOM;

3a00pOHOI0 3aMiHHM BIJIYCTKH T'POIIOBOK KOMIICHCAII€I0, KPIM BHIAJKIB, Mepea0aYeHUX CTATTCIO
24 uporo 3akoHy.

Kpim Toro, crarts 6 3akony Ykpainu «[Ipo BiIMyCTKH» BCTAHOBJIOE, IOPIYHY OCHOBHY BiIITyCTKY
MpaliBHUKaM TPHUBAJICTIO HE MEHII sK 24 KaleHJapHUX IHI 32 BiANpanboBaHU poOOuMil pik, SKUAN
BIUTIYYETHCS 3 JHS YKJIaICHHS TPYIOBOIO JOTOBOPY.

Sk crae 3pozyminum, ab3am 5 crarti 49-5 K3nll Ykpainu NoBHICTIO HE BiANOBiae BCIM HOPMaTHBHAM
aKTaM Ipo Mpawio YKpaiHH.

6) B yMOBax CHpOIICHOTO PEKHMY Ta 3a YMOBH, IO 1€ HE CYMEPEUUTh IHIIHUM MOJIOKEHHSIM IHOTO
Kopekcy, cTopoHH TPYZ0BOTO JOrOBOPY MOXKYTh 3 ypaxyBaHHsAM mosioxkeHb rasu 1 mboro Kopekcy Ha
BJIACHUI PO3CY/] 32 B3aEMHOIO 3r0OJI0K0 BPETYJIFOBATU CBOI BIJTHOCHHHU B YACTHHI BUHUKHCHHS 1 IPUITHHCHHSI
TPYAOBUX BIJHOCHH, CHCTEMH OIUIATH IIpaili, HOPM IIpaii, po3Mipy 3apoOiTHOI TUIaTH 3 ypaxyBaHHSIM
BCTaHOBIIEHOI 3aKOHOM MiHIMaJIBHOI 3apOOiTHOI IIaTH, HaA0aBOK, JOIUIAT, MPEMili, BUHATOPOA Ta IHIINX
320X0UYyBaJIbHUX, KOMIICHCAI[IMHUX 1 TapaHTIHHUX BHWIUIAT, HOPM pPOOOYOro dYacy Ta BiJMOYHUHKY 3
JOJICP)KaHHSIM ~HOPMAIBHOI TPHUBAJIOCTI POOOYOro Yacy Ha THXKICHb, TPUBAJIOCTI MIOTHIKHEBOTO
0e3nepepBHOTO BiNIOYMHKY Ta IHIINX MpPaB i TapaHTiii, BU3HaAYeHnX M Komekcom.

Posrnsmatoun 1m0 HOpMy, B TIepIly Yepry HEOOXiJHO 3BEPHYTHUCS JIO BU3HAYCHHS MOHATTS TPYAOBHI
JIOTOBIp, sSIKWH 4iTko BcraHoBieHuit crarrero 21 K3nll VYkpainm. TpynoBum IOroBopoM € yroja Mix
MpamiBHUKOM 1 poOoToaaBiieM (poOOTOAaBIEM - (PI3UYHOIO 0CO00I0), 3a SIKOKO IMPAILIBHUK 3000B’SI3y€ThCS
BUKOHYBAaTH pPOOOTY, BHM3HA4YCHY II€I0 YroJow, a podoromameih (poboromaBelb - (i3uyHa ocoba)
3000B’SI3YETHCSl BUTUIAYYBATH TMPAIiBHUKOBI 3apo0iTHY TUIaTy i 3a0e3redyBaTd yMOBH TIpalli, HeoOXiIH1 Jist
BUKOHAHHS poOOTH, MepeadaueHi 3aKOHOAaBCTBOM PO MPAIli0, KOJCKTUBHUM JOIOBOPOM 1 YIOJIOK0 CTOPIH.

TpynoBuM JOrOBOPOM MOXYTh BCTAHOBIIOBATHCS YMOBH IIOJI0 BHKOHAHHS pOOIT, SKI BHMAararTh
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npodeciiiHoi Ta/abo yacTkoBoi npodeciitHol kBamigikamii, a TaKOX YMOBHU IIIOJI0 BUKOHAHHS POOIT, sIKi HE
noTpeOyIOTh HassBHOCTI Y 0coOu mpodeciiiHoi abo yacTkoBoi npodeciiinoi kBamidikarii.

To0T0, 3aK0HOIABEIID, IIIe 6AraTo POKIB TOMY Iepe0aYnB MOKIMBICTH JOMOBICHOCTI CTOPiH TPYA0OBOTO
JIOTOBOPY PO BC1 YMOBH TPYAOBOTO J0TOBOPY. | 111010 CTPOKY, 1 IIOJ0 OIUIATH Mpalli, i Yacy BiAMOYMHKY, 1
pexxumy poboTr i Tomy moaiOHe. Tox cTae 3po3yMinuM HenmoTpibHicTh ab3amy 7 ctarti 49-5 K3nll Ykpainw,
OispIie TOTO, BOHA BBOJWTH B OMaHY SIK MpalliBHAKA Tak 1 poOOTOAaBIA. A B OKPEMHUX BHITAJKaX, MOXKE CTaTH
MiZCTaBOIO JJIs1 CEPHO3HOI0 MOPYLIEHHS YNHHOTO 3aKOHOJABCTBA PO MPALIIo.

7) B yMoOBax CHpOIIEHOTO PEXHUMY IIOPiuHI OIUIadyBaHi BiJIyCTKH Ta BIAMYCTKH 0e3 30eperKeHHS
3apoOiTHOI TIATH HAJAIOTHCS NPAIliBHUKAM BIAMOBIAHO A0 TOPSAAKY Ta YMOB, BH3HAUEHUX CTATTSIMH
79, 84, 115 niporo Kopekcey, 3 ypaxyBaHHIM TaKUX 0COOIMBOCTEH:

a) Ha MTPOXaHHSA MPAIliBHUKA IIOPIYHA BiAITyCTKA MOXKe OyTH MOiIeHa Ha YaCTHHH OyAb-IKOi TPUBAIOCTI
a00 HaJaHa MMOBHOI TPUBAJIOCTI 3 YpaxyBaHHSAM BCTaHOBJICHHX UM KolekcoM HOPM TPUBAIOCTI MOPIYHUX
BIJIITyCTOK;

0) 3a ciMeiiHUMHU OOCTaBMHAMHU Ta 3 IHIIMX NPUYUH TMPALiBHUKY MOXE HaJaBaTHCS BiIMycTKa 0Oe3
30epeskeHHs 3apo0iTHOT TUIATH 3a 3rOI0I0 CTOPIH HAa TEPMiH OUTBIIMK HiXK 15 KaneHnapHUX JHIB Ha PiK, SKIIO
Taka yMOBa iepeidaueHa TpyJOBUM JIOTOBOPOM;

B) 3apo0iTHA IUIaTa MpaliBHAKAM 3a BeCh 4ac MOPIYHOI BiIMYCTKH BUILIAYY€ETHCA 10 TIOYATKY BiAITYCTKH,
SIKIIO 1HIIIE HE TIepe10aueHo TPYAOBUM a00 KOJICKTHBHUM JJOTOBOPOM.

Taxk, mo-nepire, ad3am 7 crarri 79 K3nll YkpaiHu BCTaHOBIIIOE, IO MOALUI IIOPIYHOI BIAIMYCTKHA Ha
YaCTUHH OYAb-5IKOi TPUBAJIOCTI AOMYCKAETHCS Ha TIPOXaHHS MpalliBHUKA 32 YMOBH, III0 OCHOBHA Oe3nepepBHa
il yacTMHA CTAHOBUTHMME HE MEHIE 14 KalleHAapHUX JHIB, HATOMICTh MyHKT 1 ab3amy 8 crarTi49-5 K3nll
VYkpainu 3anpornoHyBaa JITUTH MIOPIYHY BIIMYCTKY Ha Oy/Ab sIKi yacTWHHW. TOX, BUBYAIOUH JIaHY HOPMY,
X04eMO 3arpoNOHYBaTH 3aKOHOJABIIO, BPAXOBYIOUH T€, L0 CHPOLICHUH PEXHUM TPYJOBUX IIPABOBIAHOCHH
BCTAaHOBJICHUI BUKJIIIOYHO Ha BOEHHUWI 4Yac, BHECTH 3MiHU A0 a03ay 7 crarri 79 K3mll i magatm Taky
MOKITUBICTB JJIs BCiX mpariBHUKIB. ToOTo, Bukmactu ad3ar 7 crarti 79 K3nll y Takiit pemakmii: «[lomin
LIOPIYHOI BIAMYCTKH HA YaCTUHH Oy[b-5KOI TPUBAJIOCTI IOMYCKAETHCS HA MPOXAHHS NpaLiBHUKA 332 YMOBH,
10 OCHOBHa Oe3nepepBHa ii 4YacTHHA CTAHOBUTHME HE MeHIIe 14 KaJeHIapHUX THIB, a B yMOBaX BOEHHOTO
CTaHy Ha MPOXaHHsI MMpalliBHUKA IOpiYHA BiIITyCTKAa MOKe OYTH MMOJiIeHa Ha YaCTUHU Oyb-1KOi TPUBAJIOCTI
a0o HajaHa MOBHOI TPUBAJIOCTI 3 YpaxyBaHHSM BCTAHOBJICHUX LM KoIEeKCOM HOPM TPHBAJOCTI IIOPIYHHUX
BiJIITyCTOKY.

[o-npyre, mynkr 2 abzaity 8 crarti49-5 K3nll Ykpainu nependavae HanaHHS BiAMyCTKH O3 30epeKeHHs
3apo0ITHOT II1aTH 32 CiIMEHHUMU OOCTAaBMHAMH Ta 3 IHIIUX NMPUYUH HA TEPMiH OUTBINUI HIX 15 KaJeHIapHUX
JHIB Ha piK, SKIIO Taka yMOBa IependadeHa TpyJoBUM JoroBopoM. CyTh JaHOTO TOJIOKEHHs, Ha Halle
MepEeKOHaHHSI, TIOJISIrae y TOMY 1100 He BTPATHTH MPaIliBHUKA Y Pa3i KO Y HbOTO CTATKCS Helepe0avyBaHi
oOcTtaBuHM y ciM’i. 3HOBY X TaKkH, CIIMPAIOYXCh Ha MPHUKIHIEBI IOJOXKEHHs 3akoHy YKpaiau «lIpo BHECeHHS
3MiH JI0 JIESIKMX 3aKOHOJIAaBYHMX aKTIB YKpaiHH MO0 CIPOIIEHHS PETyIIOBaHHS TPYIOBHUX BiJHOCHH y cdepi
Majoro 1 CepeIHbOro MIANPUEMHULTBA Ta 3MEHIICHHS AaJMIHICTPATUBHOTO HABaHTAKEHHS Ha

MiANPUEMHUIIBKY JisUTbHICTD, SIKUH 3alPOBAJKY€E CHPOIECHHN PEKUM PETYIIOBAHHS TPYAOBUX BiTHOCHHY,
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po Te, IO e 3aKOH JisITHME JIUILE HA YaC BOEHHOTO CTaHy, MPONOHyeMO cTaTTio 26 3akoHy Ykpainu «IIpo
BiJIYCTKI» BUKJIACTHU Y TaKii pefakuii: «3a ciMeiiHuMH 0OCTaBMHAMH Ta 3 IHIIMX MPUYHH NPALiBHUKY MOXKE
Ha/JaBaTHCA BiANycTKa Oe3 30epekeHHs 3apo0iTHOI MJIaTH Ha TEpMiH, OOYMOBIICHHH Yrollol Mix
MPaLiBHUKOM Ta BIACHUKOM a00 yIIOBHOBa)KEHHM HHM OPraHoM, ajie He Oinblue 15 xaneHaapHuX AHIB Ha ik,
a B yMOBax BOEHHOTO CTaHy OiNbIle HiXK 15 KaJleHgapHUX THIB HA Pik 32 YMOBH HOTO/DKEHHS 13 TIEPBUHHOIO
MPO(CITIIIKOBOI0 OpTaHi3alielo 9u 00’ €AHaHHAM mpodcmiiok». Mu po3yMieMo, MO MOXYTh BUHHUKHYTH
PU3WKH TIEBHUX HEZOOPOCOBICHUX POOOTO/IABIIIB BAKOPHUCTOBYBATH TaKy HOPMY Ha BIIACHY KOPHCTH aJe y TOi
K€ Yac, I MOJIETIIUTh MOXKIUBICTh MPAIliBHUKIB, y pa3i TEpPMIiHOBOI HEOOXiITHOCTI CKOPHUCTATHCS TaKUM
MIPaBOM.

[To-tpete, mynkT 3 ab63amy 8 crarti 49-5 K3nll Ykpainm BcTaHOBIIOE MUTaHHS BUILIATH 3apOOiTHOT
IJIaTH TPalliBHAKAM 33 BECh Yac IMOPIYHOI BIAIMYCTKH J0 TOYATKY BiIIYCTKH, SIKIIO iHIIE HE mependadeHo
TPYJOBHM a00 KOJIEKTUBHUM JOTOBOpoM. Ae, ab3ar 1 crarti 21 3akony Ykpainu «lIpo BimmycTkm» Bxke
MICTUTh TaKy HOpMy. Tomy, BBaskaemo 3a HeoOXigHe ab3arr 8 ctarti 49-5 K3nll Ykpainu BUIyIuTH y TOBHOMY
o0cs3i.

BucHoBok. CydacHuli BOEHHUI CTaH y SKOMY B)XKE IMOHaJ PiK 3HAXOJUTHCS HAaIlla JieprKaBa JIMCHO
noTpedye Cepiio3HOT KOPEKIlii YNHHOIO 3aKOHOJIABCTBA Y KpaiHU PO Mpallio. Alle, SK HaM BHJIAETHCS, TakKa
KOPEKIIisl IOBUHHA BiI0YBAaTHCS B YMOBaX JACTaIbHOI'O BUBUCHHS BXKE ICHYIOUHX 1 T0OOPE MPAIFOI0YHX HOPM.

[lix wac HamIOro HMOCTIMKEHHS THUTAaHHS CIPOIICHOTO pPEXHMY TPYAOBHX MPABOBITHOCHH CTaJO
3pO3yMLJIUM, IO TaK 3BaHE «CIPOIICHHS» HE BiI0ynock. BoHO abo koritoe abo Iy0iroe BiKe iCHYI0UYl HOPMH.
Tum caMyuM BBOJHTH B OMaHy yCiX YYaCHHUKIB TPYJAOBUX IPABOBITHOCHH.

Kpim Toro, Mo’kHa KOHCTAaTyBaTH, IIO MEBHI MEXaHI3MH CIPOLICHOTO PEryIIOBaHHSI MOXYTh OYyTH
BUTIIHMMHU JJIi POOOTONABIIIB, a came, IMOJIOKEHHS MO JOJATKOBI MiJCTaBU 3BUIbHEHb, 3aCTOCYBaHHS
CTPOKOBHX TPYJOBHX JOTOBODPIB i 3BUIBHEHHS Bil 00OB’S3KY BEIEHHS IESIKUX KaJpOBUX JIOKYMEHTIB.
Bognowac ans mocsirHeHHS Takoro edekty poOoTomaBmsM Oyae HEOOXiHO PO3POOUTH JOCHUTH 00’ €MHHIMA
TEKCT TPYAOBOIO OTOBOpPY, 1100 MepeadadynTH B HHOMY BCl ICTOTHI yMOBH, BU3HaueHi 3akoHOM Ne 2434,
Taxox, 3Bakatoun Ha GopmynoBaHHs 3akony Ne 2434, Binxin Bin iHmmx nosnoxens K3mll y TpynoBomy
JIOTOBOP1 BUAAETHCS JOCUTh PU3MKOBHM, OCKLIBKH MOJXKE PO3IIHIOBATHCS SK TaKWi, M0 TOPYIIYE TPYIOBi
rapaHTii IS pariBHUKIB.[5]

Tomy MU IPOTIOHYEMO TTEPETIISTHY TH TTUTaHHS [0/I0 HEOOXiAHOCTI y YMHHOMY 3aKOHOJIABCTBI IPO MPAITFo
TaKOTO 1HCTUTYTY SK CIIPOIICHHUHA PEKUM TPYOBUX MPaBOBITHOCHH, HABIThH SKIIO BiH CTAHOBIICHWH HA Yac
BOEHHOTO CTaHy. Ta BHECTH Taki 3MiHU 10 3aKOHOAaBCTBa. Tak:

1. V3romutu Hopmu riiasu II-b K3nll Ykpainu «CrpolieHnit pexkuM peryIroBaHHS TPYJOBUX BiJIHOCHHY

13 HOpMaMH YHHHOI'O 3aKOHOIaBCTBA YKPaiHU PO Mparito.

2. Crartio 26 3akony Ykpainu «IIpo BiAITycTKW» BUKIIACTH Y TaKil pefakiii: «3a ciMeiHIMHU 00CTaBHHAMH

Ta 3 1HIIUX NMPUYMH MPAIBHAKY MOXE HaJaBaThCs BiAmycTka Oe3 30epekeHHs 3apoOiTHOI IiaTh Ha

TEpMiH, 00YMOBIICHHI YTOJIOF0 MIXK MPAIliBHUKOM Ta BIACHUKOM a00 YITOBHOBKEHHM HUM OPT'aHOM, ajie

He Oiibie 15 KajneHIapHUX JHIB Ha piK, @ B yMOBaX BOEHHOT'O CTaHy OuIbIe HiXK 15 kKaneHmapHUX THIB
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Ha pIiK 3a yMOBH NOTOMKEHHSA 13 TMEPBHHHOIO NPO(CIINKOBOIO OpraHizamiclo 4u 00’ €IHaHHSAM
PO CIIOK».

3. Buknactu a63an 7 cratti 79 K3nll y Takiii penakuii: «[loain mopivHoi BiAMyCTKH Ha YaCTHHU OYIb-IKOT
TPHUBAJOCT] JOMYCKAETHCS Ha MPOXaHHS MpaliBHUKA 32 YMOBH, 1[0 OCHOBHA Oe3nepepBHa ii 4yacTHHA
CTaHOBUTHME HE MeHIIe 14 KaJeHJapHUX [IHIB, a B yMOBaX BOEHHOT'O CTaHy Ha IMPOXaHHS NPALliBHUKA
IOpiYHA BiJIMyCTKa MOXKe OyTH MONiJIeHa Ha YacTHHU OyIb-sKoi TpuBaiocTi abo HamaHa TOBHOI
TPUBAJIOCTI 3 YpaxyBaHHSM BCTaHOBJICHHUX MM KoaeKkcoM HOPM TPHBAIOCTI MIOPIYHUX BiIITyCTOK.

Jliteparypa:

1. OcHoBHI po0IeMH CTIPOIIEHOTO PETYIIOBaHHS TPy 10BHUX BimHOCHH. [.B. HoBocenbcrka // Matepiamu X111
MixHapoaHOi HayKOBO-IIPaKTUYHOT KoH(pepeHuii «I modamizaiist YKpaiHChKOT0 3aKOHOJABCTBA SIK PE3YJIbTaT
BilHM  Pociiicbkoi  Depepauii  mpotm  Ykpaimm» Kuie 19  xBitms 2023 p. // URL:
https://files.duit.edu.ua/uploads/%D0%A1%D0%B0%D0%B9%D1%82/3_%D0%9D%D0%90%D0%A3%
D0%9A%D0%90/conferences/international-scientific-and-practical-conferences/globalization-of-ukrainian-
legislation.pdf

2. CnoBnuk ykpainchkoi MoBH: B 11 Tomax. — Tom 9, 1978. — Crop. 607.URL:
http://sum.in.ua/s/sproshhenyj

3. Ownwumenko B. CopoiiieHe peryinroBaHHS TPYJIOBHX BiAHOCHH: mepeBaru Ta Henoiiku. / URL:
https://egolovbuh.expertus.com.ua/10000533

4. URL.: https://interbuh.com.ua/ua/documents/ib/1630/5404/100

5. URL.: https://www.kadrovik.ua/content/sproshhenyj-rezhym-regulyuvannya-trudovyh-vidnosyn-pro-yaki-

perevagy-j-nedoliky-varto-znaty-pratsivnykam-i-pidpryyemtsyam

121


https://files.duit.edu.ua/uploads/%D0%A1%D0%B0%D0%B9%D1%82/3_%D0%9D%D0%90%D0%A3%D0%9A%D0%90/conferences/international-scientific-and-practical-conferences/globalization-of-ukrainian-legislation.pdf
https://files.duit.edu.ua/uploads/%D0%A1%D0%B0%D0%B9%D1%82/3_%D0%9D%D0%90%D0%A3%D0%9A%D0%90/conferences/international-scientific-and-practical-conferences/globalization-of-ukrainian-legislation.pdf
https://files.duit.edu.ua/uploads/%D0%A1%D0%B0%D0%B9%D1%82/3_%D0%9D%D0%90%D0%A3%D0%9A%D0%90/conferences/international-scientific-and-practical-conferences/globalization-of-ukrainian-legislation.pdf
http://sum.in.ua/p/9/607/2
http://sum.in.ua/s/sproshhenyj
https://egolovbuh.expertus.com.ua/10000533
https://interbuh.com.ua/ua/documents/ib/1630/5404/100
https://www.kadrovik.ua/content/sproshhenyj-rezhym-regulyuvannya-trudovyh-vidnosyn-pro-yaki-perevagy-j-nedoliky-varto-znaty-pratsivnykam-i-pidpryyemtsyam
https://www.kadrovik.ua/content/sproshhenyj-rezhym-regulyuvannya-trudovyh-vidnosyn-pro-yaki-perevagy-j-nedoliky-varto-znaty-pratsivnykam-i-pidpryyemtsyam

DICTUM FACTUM KPUMIHAJIBHE ITPABO TA IMTPOLEC. KPUMIHOJIOI'TA.
KPUMIHAJIICTUKA

YAK 343.8(477)

ORCID id 0000-0002-6506-1918

DOI https://doi.org/10.32703/2663-6352/2023-1-13-122-130
byoauenxo Onvea Mukonaiena
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Ooecvkuil 0eporcaguull yHisepcumem

BHYMPIWHIX CNPAB

HAIIPSIMU BIOCKOHAJIEHHSI 3AKOHOJABCTBA YKPATHA
IIO10 3AXO/IIB IMPOBAIIIL

Anomauia. Y cmammi po3kpumo ocobausocmi peanizayii maxux 3axo0ie npobayii ax nid2omoska
docydosux 0onogioell w000 008UHYBAUEHUX MA peanizayis NpobayiliHux Npocpam CMOCOBHO OcCib, AKI
38ibHEHI 8i0 6i00YB8AHHS NOKAPAHHSA 3 BUNPOOYBAHHIM.

Iliokpecneno, wo y 6unaoky 36ilbHeHHS  00BUHYBAUEHO20 6i0 NOKAPAHHA 13 SUNPOOYEAHHSIM,
ni02omoeKa opeanom npodayii 0ocyoo6oi 0onosidi  wooo 006uHysaweHo2o0 Mae Oymu 0008 3K080i0.
Bubipkosuil nioxio 00 niocomoexu 00cyo008ux 00n0Gioell OONYCKAE SUHUKHEHHS HEPIGHO20 NOJONCEHHS.
008UHYBAYEHUX HA CMAOTL PO32TsI0Y CYOOM IX Cnpas.

3pobreno 6ucHosok npo HeoOXIOHICMb YMOUHEHHS HA HOPMAMUGHOMY PI6HI CMPOKI6 Ni020MOoSKU
opeanom npobayii  00cy0060i 00noGidi i3 YPAXYSAHHAM PO3MIPY HABAHMANCEHHS HA GIONOBIOHUX
cnigpobimHuuKie opeany npobayii.

3aysaoiceno npo me, wo GusHaueHHs 6udy NpodAYIUHOI npocpamu no Ccymi € CKIA0080I0 BUOY
noxapanisi. Hazonoweno na inougioyanbHomy nioxooi 00 po3pobxu npodayitihux npoepam ma HeoOXioHocmi
ix 3ameepodcents 8UKIOUHO cyoom. Pospobka inougidyanvrux npobayitinux npoepam mae iodysamucs i3
VPAXYBAHHIM MUHYNIO20 3ACYONCEHO20, 1020 NCUXIKU, XAPaKmepy, 0ceimu, oxcepend 00X00i8, OMOUEHHs,
CMOCYHKU 13 CIM €10, CIMaHy 300P08 s, HASIGHOCI MPABM, U0 MONCYMb MAMU GNJUSE HA NOBEOTHKY MOUO.

3seprymo yeazy na smicm YUHHUX RPOOAYIUHUX NPOSPAM, WO, I3 YPAXYBAHHIM JIe2AlIbHO20 NOHIMMSL
npobayii, 0ano npaso Oitimu 8UCHOBKY NPO HEOOXIOHICIb 8KIOUEHHS 00 HUX OLlbl WUPOKO20 KOAA 34X0018,
30KpemMa CHpPUsIHHA — NPAyesiaumyeantlo, HOHOGIEHHIO mMa OQOpMIeHHS OOKYMEHMI8, O0OMENCeHHs
HAUOIUNCHO20 OMOUEHHS 3ACYOHCEH020 MOUO.

3anpononosano Hanpsimu 80OCKOHANEHH 3aKOHOOAécmea YKpainu npo npobayilo  uiisxom
B8CMAHOBIEHHSA CIMPOKI6 NIO20MOBKU OP2aHOM npodayii 00cy008oi 0onosidi, 0608 ’°a3ky cydy 30ilicHI8amu
OYIHKY 00CY0080i O0N0BI0I NPU YXBANEHHI BUPOKY,; 3ANPOBAOIICEHHS ITHOUBIOYATbHO20 NIOX00Y 00 PO3POOKU
npodayitinux npozpam ma NOKAAOCHHs. HA CYO 0008 513Ky NPUSHAYEHHS 30CYONCEHOMY  KOHKPEemHol
npobdayiiinoi npoepamu.

KarouoBi ciaoBa: mnpoOariis, oprad npooarii, mpoOaiiiiHa mnporpaMa, I0CyIOBa JIOIOBiAb, CYI,

00BHHYBaYEHHH.
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Annotation. The article reveals the peculiarities of the implementation of such probation measures as
the preparation of pre-trial reports on the accused and the implementation of probation programs for persons
released from serving a probationary sentence.

It is emphasized that in the case of release of the accused from a probationary sentence, the preparation
of a pre-trial report on the accused by the probation authority should be mandatory. A selective approach to
the preparation of pre-trial reports allows for an unequal position of the accused at the stage of court
consideration of their cases.

It was concluded that it is necessary to specify at the regulatory level the terms of preparation of the
pre-trial report by the probation body, taking into account the size of the workload on the relevant employees
of the probation body.

It is noted that the determination of the type of probation program is essentially a component of the
court's decision, in particular, the imposition of punishment. Emphasis is placed on an individual approach to
the development of probation programs and the need for their approval exclusively by the court. The
development of individual probation programs can take into account the convict's past, his psyche, character,
education, source of income, environment, relationships with his family, state of health, presence of injuries
that may affect behaviour, etc.

Attention was paid to the content of the current probation programs, which, taking into account the legal
concept of probation, gave the right to conclude on the need to include a wider range of measures in them, in
particular, assistance in employment, renewal and processing of documents, restrictions on his immediate
environment, etc.

Directions for improving the legislation of Ukraine on probation by establishing the terms of preparation
of the pre-trial report by the probation body, the obligation of the court to evaluate the pre-trial report when
passing the sentence are proposed; introduction of an individual approach to the development of probation
programs and imposing on the court the obligation to assign a specific probation program to the convicted.

Keywords: probation, probation body, probation program, pre-trial report, court, accused.

IMocTtanoBka mnpo6Jjemu. [IpaBoBi acmekTH opraHizamii Ta 3AidCHEHHs mpoOanii B YkpaiHi
repeOyBarOTh ITij] MAIBHOIO YBArolo SK BUYSHUX, TaK i MpakTUKiB. Lle 00yMOBIEeHO THM, 110 iIHCTUTYT Tpodatii
B YKpaiHi 3HaXOAWTHCS B CTazil CTAHOBJEHHS 1 XapaKTEPHU3YIOTbCS AKTHBHHUMHK MpOLECaMH agamnTarii
YKpaTHCHKOTO 3aKOHO/JABCTBA A0 MIXHAPOJIHUX CTaHIAPTIB y cdepi toctuilii. BTiMm, ycmimHICTh IIOTO
MPOLIECY 3aJEKUTh BiJi KOHKPETHHUX KPOKIB HOTO BIpPOBA/DKEHHS, SKi MalTh HE TUIBKH BiANOBiAAaTH
€BPOTICHCHKUM MTPUHIMIIAM Mpo0arlii, ajie i BpaxoByBaTh OCOOJIMBOCTI OCOOHMCTOCTI 3aCy/AKEHUX YKPaiHIIB,
coLiaJIbHI YMOBH X KUTTS B KpaiHi, 30KpeMa, B YMOBaxX BOEHHOI'O CTaHy Ta B IIEPi0/]] MTiCJIsl BOEHHOI BiIOYA0BU
HaIIOoI KpalHU.

[puiinsartsa 3akoHy Ykpainu «lIpo mpobawito» cTano mepumM KpoKoM €Bporiei3amii KpuMiHaIbHOTO
CYAOYMHCTBA LIOA0 NPU3HAYCHHS Ta peatizamii mokapaHHsi. [CTOTHY ponb y mpaBoBOMY 3a0e3neueHHI Li€l
CHCTEMH 3aXOjiB BiairparoTh KpuminanbHuii komekc Ykpainu ta KpuMiHanbHO-TIpolecyalbHUNA KOJEKC
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VYkpainu, Haka3 MinictepcrBa roctunii Ykpainu «IIpo 3arBepmkenns Ilepeniky 3axoaiB mono peanizanii
npoOariiitaux nporpam» Bix 28 6epesns 2018 poky Ne 926/5 Tomro. Pazom 3 TuM, OkpeMi MOJIOKEHHS TaKUX
HOPMAaTHUBHO-TIPABOBUX aKTiB BHUMAaraloTh YTOUHEHHsS a00 KOHKpeTH3alii. 30Kpema, WAEThCS Mpo MOPSIOK
MiATOTOBKH JOCYJ0BOI JOIOBIIi, MpaBuUiia MpU3HAUYEHHS MPoOaiitHOT MporpaMu ToIo.

AHaJni3 ocTaHHiX gocaizxkens i my6uaikaniii. [[podnemaruky mpobarii 1ociiHKyBaau y CBOIX Mpawsix:
C. Mapkis, M. Mikitenko, M. Omidep, b. Tenedanko, C. Pak, 1. Skosens Ta inmi. OgHak i3 orisgay Ha
(parMeHTapHICTh HAYKOBHX JOCII/KCHb MPaBOBOTO peEryJIIOBaHHS Mpolalii, KpUMiHaJIbHO-TIPaBOBUI
HaTpsM TOCHIHKEHHS 1i€l MPoOJIeMaTHKU HE BTPAdae CBOET 3HAUMMOCTI.

BumeBnkiageHuM 3yMOBJICHI aKTYyaJIbHICTh 1 JOUIJIBHICTh JOCTI/DKEHHS 32 TEMOK HAyKOBOTO
JOCIIDKEHHSL.

MeTo10 nociaiIskeHHsA OOTPYHTYBaHHS IMPOMO3MIII 3 YAOCKOHAIEHHS 3aKOHOJABCTBA IIOJO0 3aXO[iB
mpoOartii.

Bukaan ocHoBHoro marepiamy. Ilporiec BIOCKOHaJeHHS 3aKOHOMABCTBA MO mpoOariito Mae OyTu
30Cepe/HKeHN Ha HOro 3MICTi, TOOTO THX 3aX0naxX, peami3amis SKAX Ma€ 3MIMCHIOBATHCSA B paMKax I[OTO
MIPOLIECY, aJKEe caMe IIi 3aX0/I1 BU3HAYAIOTh e(DeKTHBHICTD ITi€] HOBAIil Y IpaBOBOMY TOJI YKpaiHu.

BiamosigHo mo crarti 2 3akoHy mpo mpodariro, Mpodaiist — e «CUCcTeMa HarJISJOBHX Ta COIliaIbHO-
BUXOBHHX 3aXO/liB, 1[0 3aCTOCOBYIOTHCSA 3a PIMICHHSM CyAy Ta BIATIOBIAHO IO 3aKOHY /IO 3aCyIKEHUX,
BUKOHAHHS NIEBHUX BUIB KPUMiHAJBHUX MOKApaHb, HE NOB’S3aHUX 3 IM030aBJICHHAM BOJIi, Ta 3a0€3MEeUEeHH
cyny iHdopmMmaliero, 10 xapakrepusye oOBuHyBaueHOTo» [1]. CTpyKTypyBaHHS JICTQJIbHOTO TOHSTTS
«Tpobarisy, siKke 3aKpiluieHo y cTaTTi 2 3aKOoHy Mpo MpoOallito, J03BOJISIE BHOKPEMHUTH Yy HOTO 3MiCTi TpH
BUIY 3axofiB: 1. HarmsimoBi Ta colliabHO-BUXOBHI 3aX0ju; 2) 3ax0Iy IIOAO0 BUKOHAHHS IEBHUX BH/IIB
KpUMIHQJIBHUX TOKapaHb, HE IOB’sA3aHUX 3 M030aBiICHHSIM BOi; 3) 3axoiu moa0 3a0e3MeueHHS CYIy
iHpOpMalli€ro, 0 XapakTepu3ye 0OBUHYyBavueHOro. BTiM, o/ipa3y BUHUKAE MUATAHHS LIOAO CITiBBITHOIICHHS
HarJISJOBHX Ta COIIAJIbHO-BUXOBHHMX 3aXO/JIiB 13 3aXOJaMH I0JI0 BUKOHAHHS MEBHUX BUJIIB KPUMIHATbHUX
MOKapaHb, HE MOB’S3aHUX 3 MM030aBJICHHSAM BOJI, aJKE OCTaHHI TaKOXX MarOTh HATJIAAOBUN Ta COI[iaJIbHO-
BUXOBHHI XapakTep. Y TEBHIH Mipi BIAMOBiAs Ha IIe TMTAaHHS MOXXHA 3HAWTH Yy CTAaTTi 6 3aKoHY MpO
npo0ariiro, B SKiii Ipu BU3HAYCHI 3aB/laHb MpoOallii BOa4aeThes 4iTke GOPMYITFOBAaHHS BiJMOBIIHUX 3aXO0JiB.
PosrissHeMo ocoOnuBicTh peaizaii OKpeMHX TaKUX 3aXOJIiB.

Taxk, ogHIM 13 3aX0/IiB, 110 PEATi3YEThCS B paMKaX MpoOallii € miIroToBKa TOCYAOBUX JIOTIOBIEH 1010
00BHHYBaYEHUX.

BiamosigHo mo crarri 9 3akoHy mpo mpobarito, TOCYAOBa AOMOBINE IOJO0 OOBHHYBAYEHOTO €
JIOCYIOBOIO TmpoOarieo, ska Mae 3a0e3neuynTd cya 1HQOpMAIi€l0 Mpo  COLiaTbHO-TICHXOJIOTIYHY
XapakTepUCTUKy OOBMHYBAu€HOIO, MPO CTYNEHb pPHU3UKY BYMHEHHS MOBTOPHOIO KPUMIHAJIBHOTO
MIPaBONOPYLICHHS Ta MOMJIMBICTh HOTO BUIpaBJIeHHs 0e3 0OMexeHHsI BOJIi a00 1o30aByieHHsI BOJIi HA IEBHUI
cTpoK [1].

VY vactuni nepwiit 1 crarti 314-1 KpuminaiasHO npouecyanbHOTo KOJEKCy YKpaiHd METOIO CKIIalaHHS
JIOCY/IOBOI JIOTOBIIi BU3HAUEHO 3a0e3MeYeHHs Cy 1y IH()OpMAILIIET0, 110 XapaKTepu3ye 00BUHYBaYeHOro [2].
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Ha mepumii mornsa Take HOBOBBEIEHHS MOXKE BUKJIMKATH HENOPO3YMiHHS, ajKe iH(OpMalilo mpo
OOBMHYBAu€HOTO HANA€ CyLy CIiA4Mii, IPOKYpOp, alBOKAaT, a MUTAHHS MO0 MOXIMBOCTI BUIPABIICHHS
3acy/pkeHoro Oe3 mo30aBiieHHs BOJIi BUpimye cyn. HesBaxarouu Ha 1ie, 3a3Ha4eHE HOBOBBEACHHS 3aCIyTOBYE
Ha MATPUMKY, aJike sk ciayniHo Harosomye O. SlHuyk, opraH mpo0ariii, Ha BiIMiHY Bij Cyay, aHANi3ye HE
BUYMHOK, y SIKOMY OOBHHYBauyeThcs 0coba, a 6e3mocepeJHb0 0co0y, YMOBH ii JKUTTEIISUIHOCTI, SIKi MOTJIH
CTaTH NPUYMHOIO TAKOTO BYMHKY, MOXKJIMBICTh BUIPABIEHHS OcoOM ©e3 i30Lii Bif CyCHiJIbCTBa Ta €
HE3aJIC)KHOI0 CTOPOHOI0, B TOW Yac K CIiJUUH i IPOKYpOp € Cy0’ekTaMu 0OOBHHYBau€HHS, aJBOKAT — 3aXUCTY
[3,c. 17].

BaxnmBuM acrnekToM MpaBO3acTOCYBaHHS € MUTAaHHS MPO TE, YW Ma€ CyJ NPaBO YXBaJUTH BHPOK 0e3
OTPUMAaHHS TaKOi IOTIOBII BiI opraHy mpoOariii Ta ke 3HaYeHHs U Cyly Ma€ TaKa JTOTIOBi/Ib.

Amnamni3 crarti 314-1 KpuMinanpHO TIpoIiecyanbHOTO KOAEKCY YKpaiHu T03BOJISIE JIATH BUCHOBKY PO
Te, 0 JOPYUYESHHSI OpraHy Ipoodarlii mAroTyBaTH TOCYAOBY JOMOBIIL € HOTO IMPaBoM, a He 000B’a3K0M [2].

IIpaBo3acTOCOBHI MPaKTHIII BiJOMi BUTIA/IKH, KOJIM CY/I HABiTh 32 YMOBH JIOPyUYEHHS OpraHamM mpoodartii
MiTOTYBaTH AOCYJIOBY IOIOBiAb, 3BUIBHAE 0COOY Bij BIAMOBITAIBHOCTI 0€3 OTPUMAaHHS TaKOi JOIOBii.
Hampuxiag, ITonraBcekwmii paitonnuii cyx [lonraBcbkoi obmacti yxsamoro Bif 11 ciuns 2023 poky y crpasi
No 545/2518/21 nopyuus lloginecekoMy paiioHHOMY Bigainy dimii epxaBHoi ycranoBu «LleHTp pobartii» B
[TonraBchKiii 001aCTI CKIIACTH JOCYIOBY AOTOBIAb BITHOCHO OOBHHYBAUY€HOTO, a YXBaJIOk0 Bix 16 ciuns 2023
POKY 3BUTEHUB 0Cc0O0Y BiJl KpUMiIHAIBHOI BiIITOBIAaTFHOCTI 0€3 OTpUMaHHS TOCYA0BOI TOTOBiIi [4, 5].

Taxwuii cTaH 3aKOHOJJAaBCTBA B 11il YaCTHHI BOAYAETHCSl HEKOHCTPYKTUBHUM, aJKe JIOIYCKA€ BHHUKHEHHS
HEPIBHOTO TOJOKEHHS OOBHHYBAaYeHMX Ha CTalii pO3TJALy CyJOM iX CHpaBH. 3 OMNISAAY Ha 3aBIaHH,
BUPIIIATH SIKI TOKJIMKaHAa Npo0ailis, BBaXKAEMO JOIIBHUM 3alpPOBa/PKCHHS OOOB’SI3KOBOi IMiJATOTOBKH
opraHoMm ImpobOairii J0CyI0BOi JOMNOBiJI 1040 OOBHMHYBAaYCHOI'O 3a CTATTEO, sIKA JIOMYCKAE 3BLIbHEHHS
O0OBUHYBAYEHOTO BiJI TOKAPaHHS 13 BUIIPOOYBAHHSIM.

B koHTekcTi peanmizaiii mboro 00O0B’s3Ky Cyay HaOyBae 3HAYEHHS IUTAHHS PO CTPOK IiAMOTOBKU
opraHoMm mpo0ariii Takoi J0moBiji. BuilieHaBeneHuii NpuKiaa CyJI0BOi NPAKTUKA CBIIYUTH, IO y OpPraHy
npoOariii 0yJ10 HaJlaHO 11’ ATk JIHIB Ha IMiJrOTOBKY JIOCYA0BOT q0omoBiAl. Y crpai Ne 736/957/22 paiionnuii ¢y
Micto Mena YepHiriBchbkoi 00yacTi HajgaB opraHy npooOarii 15 mHIB Jyis HiATOTOBKM TaKoi jomoBimai [6].
[lepexonani, mo Hi 5, Hi 15 HHIB € HeJOCTATHIMH IS MIATOTOBKU SIKICHOI JOCYIIOBOi JOIOBiMi, a/pKe y
[opsinky cknagaHHS AOCYIOBOI JOMOBII, KW 3aTBEpPKEHO Haka3oM MiHicTepcTBa IOCTHII YKpaiHU BiX
27.01.2017 p. Ne 200/5, nependaueno o0OB’S3KOBUI BHKIMK OOBMHYBaY€HOTO Ha CIiBOECiqy A0 OpraHy
mpoOariii, nepeg0a4eHo BCTAHOBIECHHS TAaKUX (aKTiB SIK yMOB XKUATTEISTIBHOCTI Ta PO3BUTKY OOBUHYBAYEHOTO
(>xuTi0, OCBiTa, pOOOTA, MaTepiajbHE CTAHOBHUIIIE); CIIPOMOKHOCTI HOTO KOHTPOJIIOBATH CBOIO IMOBEIIHKY Ta
MUCIICHHAM, 3’SCyBaHHs iHQoOpMalii mpo couianbHe OTOYEHHS (CTOCYHKH Y CYCHUIBCTBI, 3 pIAHUMH Ta
ONMU3BKUMH); OLIHKY PHU3UKIB BUNHEHHSI IOBTOPHOTO KPUMiHAJIBHOTO MPaBONOPYIICHHS, TPOBEIEHY 3T1IHO 3

METOAMYHUMH PEKOMEHAALIsIMH, BU3HaYeHUMHU MiHicTepcTBOM tocTHii YKpainu Tomio [7].
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Brim, sKII0 criiBpoOiTHUK opraHy npo0auii 3HauHO 00MEKEHHH y Yaci, 1€ 3MEHIIY€e H0ro MOXKIIMBOCTI
310paTé AOCTaTHHO AOCTOBIpHOI iH(OpMaIii Mpo OOBHMHYBaYEHOTO 1 MEPETBOPIOE MiATOTOBKY AOCYAOBOI
JIOTIOBi/Ii Ha (POPMAJIBHICTB.

b. Tenedanko, HaroyoNIyrO4H PO TE, IO i Yac MiArOTOBKH TOCYA0BOI JOMOBI/Ii MPAI[iBHUK OpraHy
npodarnii Mae OTpUMYBaTH pi3HOTO poAy iHdopMmalilo BiJg OOBHHYBaYeHOTO, BiABiAyBaTH HOro Micue
pOOOTH/HABYAHHS/IPOKMBAHHS, BCTAHOBIIOBATH HOro HaMOMMK4Ye OTOYCHHS, OTPUMATH JIOBIAKH,
03HaHOMHUTHCH 3 MaTepialaMd KpUMIHAJIbHOTO MPOBAKEHHS 100 0OCTAaBHH, AKi BIJIMBAaIOTh HA CTYIiHb
TSHKKOCTI BAMHEHOTO 3JI0YHMHY, TPOTIOHYE 3aKPIMUTH 000B’ 130K CyAy YXBaJIIOBATH PO3YMHI i JOCTaTHI CTPOKU
JUISL TTIITOTOBKY JTOCYIOBOI IOTIOBiI, a opraHy npo0aiii, y paszi HeoOXiIHOCTI, iHIIIOBAaTH X MPOJIOBKEHHS B
mopsnky crarti 71 KIIK VYkpaiawm [8, c. 296-297]. IliaTpuMmyroun HAyKOBISI B IIOMY, BOAadaeTbes
3aKpIMJICHHS] TAKOTO O0OB’SI3KY CYAy € 3aliBHM, ajKe MPHUHIUI PO3YMHOCTI CTPOKIB BXKE€ 3aIPOBAKEHO y
KpUMiHAJIbHE CYIOYHHCTBO 1, HA HaNly JAYMKY, BPaXOBYIOUH OI[IHOYHICTh TAKHUX IOHITH SK PO3YMHICTH 1
JOCTATHICTH pealtizallis Takoi MPOIO3UIIil He BUPIIIUTE OKPECIIEHY TTPOOIIeMYy.

OTxe, NMHUTaHHSA WIOAO CTPOKY TMIiATOTOBKM OpTraHOM TpoOdallii MTocymoBOI AOMOBiAI mTOTpedye
HOPMAaTHUBHOTO BperymroBaHHs. [Ipu oMy BH3HaueHHS MiHIMAIBHO HEOOXIMHOTO HYacy AJsl MiATOTOBKH
JOCY/IOBOI  TOTIOBiAI Mae BimOyBaTHCS 13 ypaxyBaHHSAM pPO3Mipy HaBaHTOKEHHS Ha BiIIOBITHUX
CHiBpPOOITHHKIB Oprany mpooartii.

HacTynHum Ba)XJIMBUM MTUTAHHSM € IMTaHHS 00 3HAUYEHHS AJIS Cyly BUCHOBKY Oprany nmpooarii. Sk
BXK€ 3a3Ha4yalioch, BUCHOBKH IIi€i JOMOBIAI MMiJ] Yac MPOBEACHHS CYJOBOTO CIIJICTBAa IUIsl CyAy HE MaroTh
000B’S13KOBOTO (BHPIIIAILHOTO) XapakTepy.

BincyTHicTh y cymy 000B’SI3KY «IIpHUCITyXaTHCs 10 pekoMeHaanii npanisauka Y O3I1I1» M. MukuteHko
BB@)XA€ OJHUM 13 MPOOJEMHMX AaCMeKTIB MpoOallii, 10 BHKIIOYAE TIMOWHHE JOCHIHKCHHS KOMXHOI
ocobucTocTi Ta ii KpuMiHOTeHHUX T0Tped [9, c. 136].

Take TBepIKEHHsI 3HAXOJUTh CBOE MIATBEPIKEHHs 1 y CyAOBil mpaktuii. Hanpukian, B mporeci
po3risiny copaBu Ne 736/957/22 pationnuit cyn micta Mena UepHiriBchkoi obOmacti yxBajioro Big 01
miucronana 2022 poky Aopy4uB npencTaBHUKY KoprokiBchkoro paiionHoro cekropy Ne 1 ¢imii JlepkaBHoi
ycranoBH «llenTp nmpoOarrii» B UepHIriBebKiit o6macti y cTpok 10 16 muctonana 2022 poky CKJIACTH Ta HaJaTH
JI0 CYly IOCYJIOBY JIOTIOBI/Ib 1010 0OBHHYBadeHOro, 18 muctonama 2022 poKy yXBaJIMB BUPOK IO I1iii CIipaBi,
SIKUM 3BUTFHUB OOBHMHYBAY€HOTO BiJ MOKapaHHs i3 BUMPOOyBaHHAM Oe€3 HaJaHHA OKPEMOi OI[IHKH TakKoi
momosimi [6, 11].

[opsin i3 MM, y TEKCTi BUPOKY BKa3aHO MO Te, 0 y JOCyAOBid momosii Bix 11 mucromama 2022
POKY HaJaHWH BUCHOBOK NPO BHCOKHMH PHU3MK BUMHEHHS MOBTOPHOTO NMPAaBONOPYIIEHHS Ta 3a3HAYEHO, LI0
BUIIPaBJICHHS 0coOu Oe3 030aBieHHs BoIi a00 00MeXeHHS BOJI Ha IIEBHHUI CTPOK MOXKJIMBE Ta HE CTAHOBHUTH
BHCOKOT HEOE3MEeKH AJISl CYCIiIbCTBA Y TOMY YHMCIi Okpemux ocib [11].

Takuii miaxig € o4eBUIHUM, aJPKE € JIOTIYHOIO OIliHKa CyJIOM TaKOi JIOTOBIi pa3oM i3 Joka3zaMu 10

CIpaBi, IPHU TOMY, IO TaKa JIOTIOBIJ(b HE € JIOKA30M I10 CIIPaBi.
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Bapto nmiarpumatu /1. SIryHoBa, sIKUif CTBEPIHKYE MPO Te, 110 Ma€ 0O00B’SI3KOBO MOTUBYBABATH Y CBOEMY
pIIICHHI CBOO 3rojly a00 HE3roAy i3 BUCHOBKOM JIOCYJIOBOI JIOMOBIMI, iHAKIIE «poib odirepa mpodarrii B
KpUMiHAIBHOMY TIpO1LIeci Oy1e HiBEIIOBATHUCS, Y TOH Yac KOJIM BiH Ma€ OyTH BILTMBOBUM aKTOPOM 3 pealbLHUMHU
noBHOBaxkeHHsIMU» [11, c. 148].

BapTo 3BaxuTH Ha 3BEpHEHHS yBarW BHIIUX CYIiB Ha IEH acleKT y CBOiX IIOCTaHOBAaX, IO 3/1aTHE
3a0e3MeYnTH 3IHCHEHHS CYISIMY MIEPIIUX IHCTaHINH HaJIe)KHOT OLIHKY JOCY/I0BOI JOTOBI/II IPH yXBaJICHHI
BUPOKY.

Hactynnaum 3axomom mpo6atiii, SKHi CbOT0HI aKTUBHO 3aCTOCOBYETHCS HA MPAKTHIII Ta 3aCIIyrOBYE Ha
OKpeMy yBary € peaizallis mpoOamiiiHuX IporpaM CTOCOBHO 0Ci0, 3BUILHEHHUX BiJl BiIOYBaHHS IMOKapaHHS 3
BHIIPOOYBaHHSIM.

Sk 3a3nauae C. Pak, ormsig 3axomiB, sKi 3akpimieHo y 4. 1 ct. 76 KpuminamsHOTO KOAeKcy YKpaiHu 10
0ci0, SIKUM HaJJaHO BUTIPOOYBAIBHAN TEPMiH, JAIOTh MPABO CTBEPKYBATH, 1[0 BOHH HE 3a0€3MeUyI0Th TaKOl
METH TIOKapaHHS, SIK 3arajlbHa Ta CTeiadbHa MPEeBEHIlis, Ta JOPMYIOTh Y TPOMAJCHKOCTI BpaKeHHS (PaKTHIHOL
0e3KapHOCTI TaKuX O0cCi0, a BUPIMIATH II0 MPOOIEMaTHKY 37]aTHE 3aCTOCYBaHHS IO TaKuX 0ci0 mpobariifHmx
mporpam [12, c. 228].

Brim, Taki mnpoOamiiiHi mnporpamMu MOXyTh OyTH pi3HUMH. Buam mnpolarmiiiHux mporpam
3aTBEPIKYIOTHCS Hakazamu MiHiCTepcTBa FOCTHINIT YKpaiHH.

Hampuxman, Ha ChOTOAHI 3aTBEpI)KEHO TaKi BHAM TMPOrpaM Ui TOBHONITHIX fAK «3MiHa
MPOKPUMIHAIEHOTO MUCIIECHHsI», «llomepekeHHs] BKUBaHHS TICHXOAaKTHBHUMH pedoBuHaMm», «[logonanus
arpecuBHOI IOBEAIHKWY, «DOpPMYBaHHS )KUTTEBUX HABHUOK» [13].

AHali3 cy/I0BOi MPAaKTUKW CBIAYUTH MPO HASBHICTH PI3HOTO MiAXOAY 10 MUTAHHS BU3HAYCHHS BHIY
npoOariiiiHoi nporpamu mijacyaHomy. Tak, Kinmificekuii pavionHuii cyn Oaecbkoi o0macTi B yxBai Big 28
ciunst 2019 poky y copasi Ne 502/2061/18 Bkazas, mo By npoOariiftHoi mporpaMu Mae OyTH CaMOCTiHHO
BU3HAYEHUI MPEJCTABHUKOM OpraHy mpo0arii, BHXOJSYM 3 TMPOBEACHOI OIIHKH PU3HKIB MOBTOPHOTO
BYMHEHHsI 3acyIDKCHUM KpHMIHAIGHOTO TpaBomopymieHHs [14]. Brim, PaxiBcekuii palioHHmMid cyn
3akaprarcekol 00sacti y Bupoky Big 08.04.2022 y copasi Ne 305/1929/21, Bu3HauMB 3aCy/KCHOMY BH]I
npoOariiiHol mporpaMu, 30KpeMa, MOKJIaB OOOB’S30K BHKOHYBAaTH 3aXOJH, mepeadadeHi mpobariitHoo
MIPOTPaMOF0 TTOO0TaHHS arPECUBHOI TOBEIIHKH [ 15].

HasBHicTh Takoi CyqoBOi MPakTHKH € 3pO3yMIJION0, aJK€ Ha HOPMATUBHOMY PiBHI 3aKpiIUIEHO
MPaBWIO NPO Te€, IO SKIIO BUJA NMPOOALidHOI MporpaMu CyIOM HE BH3HAYCHO, HOT0 BU3HAYAE KypaTop
npodariiiHol nporpaMu 3 ypaxyBaHHIM pe3yJIbTaTiB OLIHKMA PU3HUKIB BUMHEHHS! TOBTOPHOI'O KPUMiHAIBHOTO
npaBonopymenns (. 3 Hakazy MinictepctBa roctuuii Big 28.03.018 poky Ne 926/5 «Ilpo 3arBepmxeHHs
[lepeniky 3axo/iB Mmoo peanizauii npodauiiHux nporpam») [16].

BOauaerbest Takuid MiaXin AMCKYCIHHUM, aJpKe BU3HAUCHHS BUAY MPOOALiiHOI MpOrpamMu Mo CYTi €
CKJIaJIOBOIO IPOLIECY YXBaJICHHSA CYZOM BHUPOKY IO CIpaBi 30KpeMa, IPU3HAYEHHs MoKapaHHA. binbei Toro,
BINOBIHO A0 cTaTTi 2 3aKoHY mpo npodariiro, npobaliiiHa nporpamMa Mae rnepeadadaTu KOMIUIEKC 3aXO0IiB,
SIKI CIIPSIMOBAHI Ha «KOPEKI[II0 COILIaabHOI MOBEAIHKM a00 T OKpeMHUX MpPOsBiB, (POPMYBaHHS COILIAJIbLHO
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CHPUATIMBHUX 3MiH OCOOHUCTOCTI, SIKi MOXIIMBO 00’ €KTHBHO NEPEBIpUTH». € OUEBUAHUM, IO TaKi 3aX0IU HE
MOKYTh OyTH OJTHAKOBHMHU IS BCiX, aJKe BC1 3aCyPKEHHI MaloTh pi3HE MUHYIIE, ICUXIKY, XapaKTep, OCBITY,
JoKepesa I0XO/IiB, OTOUSHHS, CTOCYHKH 13 CiM’ €10, CTaH 3/I0pOB’sl, HAsIBHICTh TPABM, 10 MOXYTh BIUIMHYTH Ha
HOTO MOBEAIHKY TOIIO.

Binpm TOro, meBHi MUTaHHA BUKJIHMKA€E 3MICT YaCTHHHM TpeThoi crarTi 76 KpuMmiHambHOrO KOJEKCY
VYkpainu, B sIKii mepen0adyeHo 3aCTOCYBAaHHS CYIOM TaKWX 3aXO[iB SIK MPOXOIKECHHS KypCy JiKyBaHHS,
MpaleBNaliTyBaHHs MOMDK 13 TakuM 3aX0JOM SK BHKOHAHHS 3aXOliB Tepen0ayeHux MpodaniiiHoo
nporpamoro [17]. Brim, npuMycoBe 1iKyBaHHsI Bijl IEBHOT 3aJI€)KHOCTI LIIJIKOM MOKHA BU3HATH 3aX0JJ0M L1010
(hopMyBaHHS COIIAJIbHO-CIIPUATIMBUX 3MiH OCOOHMCTOCTi, SKH MOXXE OYTH peali30BaHHN B MeEKax
poOaIiifHOT TPOTPaMH.

DyHIaMeHTaIbHI ifiest mpobarii moJsrae y HaJaHHIO 3JIOYUHITIO ITOpaj], CIPUSHHIO Y BHPIIIEHH] HOTO
KUTTEBUX MTPOOIIEM COIIABHOTO XapakTepy. Tak, ifes mpo0arlii JaBaTu 3I0YHHITIO TOPaIH, CIPUATH HOMY Y
BHPIIICHH] HOTO MPOOJIEMHIX aCIIEKTIiB JKUTTS. AHAII3 OHATTS Mpooartii, ke HafaHo y 3aKOoHi mpo mpoodarlito
HajJla€ TPaBO BiHECTH JO 3aXOXiB Tpodarii i HaZaHHSA IOTOMOTH Yy BUPIMIEHHI COMiaJbHO-TIOOYTOBUX
mpo0JieM, 30KpeMa OTpUMaHHI JOKYMEHTIB Ta/ab0 OCBITH, MpaIeBIAITYBaHHI TOIIO.

JlomaTKOBUM apryMEHTOM Ha KOPHCTh IIbOTO TBEPDPKEHHS € BH3HAUCHHS NpoOarmii, sSike HagaHO y
Pexomenmamisx Ne CM/(2010)1 Komitery MinictpiB Pagu €Bpormm mpo llpaBuma Pagm €Bpomu mpo
mpobariiro, e mpooaIlis BU3HAYEHA SIK «CHCTeMa BUKOHAHHS MTOKapaHb, MPU3HAYSHUX TPaBOMOPYITHHUKY, IO
nepeadadae Koo 3axX0/iB BUXOBHOTO BIUIMBY, TAKUX K HATJISl, KOHTPOJIb Ta HAJaHHs JOMIOMOTH, IO MalOTh
Ha METi 3aJTy4CHHS 3aCy/IPKEHOTO JI0 CYCHIILHOTO JKUTTS Ta 3a0e3MedueHHs Oe3eKu cycmiabeTBay [18].

OTxe, 3MiCT 3aX0/1iB MPoOaliifHUX MporpaM Mae OyTH HadaraTo IMHUpIIE HiXK TOH, SIKH NepeadadeHui
YHHHUMH MPpoOalifHuMu nporpaMamu. Brim, peamizaris npoOamiiinoi nporpamu «IlomonanHs arpecMBHOL
MOBEIIHKKMY Mepeadavae TUIbKY OJIUH 3aXij] — MPOBeAeHHs 12 IrpymnoBUX 3aHATh Y popMi TpeHiHriB 1o 120 XB.
koxHe (2 rox.) [19].

SAx naronomrye C. Mapkis, mpo0ariist Mae Oy yBaTHCS Ha 1HIUBITyaTbHOMY MiIXO/1, SKAH TONATAE Y
CHIJIKYBaHHI 3 KOXHOIO 3aCyIKEHOI0 0C00010, BpaxyBaHHI ycix 11 IKocTeH sIK iHAMBia; TU(epeHIIiHOBAHOMY
MiAX0/Ii, IKUH niepeioayae HaJaHHs 3aCcyKEHOMY KOHCYJbTaTUBHOI Ta IICUXOJIOTTYHOT IOTIOMOTH Y KO)KHOMY
KOHKPETHOMY BHUIIAJIKY, CIIPHATH HOTO TpaneBIalITYBaHHIO, 3aJIy4€HHIO JI0 HaBYAHHS, CYCITIJIBHO KOPUCHOT
mpami  Tomo; MPOQITaAKTHYHOMY TMIXOMi, SKHA TIONSATae y TONEPe/HPKeHHI BYMHEHHS IOBTOPHUX
MIPOTUTIPABHUX [IisHB, peabimiTaii 3acymkeHoro Ta ioro pecomiamizarii [20, c. 81].

e Ha erami po3poOku 3aKOHY IO MPoOaLio HOro po3pOOHUKH HArOJIOLIYBAIM MPO Te, 10 podoTa
B paMkax mnpoOamii Oyne HpOBOAMTHCS «3a IHAMBIIyaJdbHUM IUIAHOM 3 YPaxyBaHHSM OLIHKH PH3HKIB
BYMHEHHSI KJIIEHTOM NpoO0allii HOBUX KpUMiHAJIBHUX MPaBONOPYIIEHb Ta nepeadauaTume audepeHiiioBanui
MiOXiJT TpW HaJaHHI KOHCYJIBTATUBHOI, IICUXOJOTIYHOI Ta IHIIMX BUIIB JOMOMOTH, CIPHITHME
MpaleBIalITyBaHHIO, 3aJy4YeHHIO 0 HaBYaHHSA, Y4acTi y BHMXOBHHMX 3axoJaxX Ta COLIaJbHO KOPHCHIN

JismeHOCTI» [21].
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Omxe, mpoOarliiiHa TporpamMa Mae pO3pOOJIATUCS IHAWBIAYaIBHO Ui KOXXHOTO 3acCy/DKCHOTO i
3aTBEP/PKYBATUCS CYIOM. PillleHHs Cyay Mpo 3acTOCYBaHHS O 3aCy/PKEHOTro MpoOaliiHOl mporpamMu Mae
OyTH MaKCUMaJbHO TOUHHM, aJKEe BTPAYa€eThCs CEHC IbOTO pieHHs. [lopsin i3 uM, He BapTO BiAMOBIISATHCS
BiJl 3aTBEPLKECHHS TUIIOBUX MPOoOaIiitHUX mporpam.

Bucnosku. Ha mifgcraBi npoBeneHOro aHaigily MOKHAa BHUIUIMTH HACTYIHI HANpsSIMH BIOCKOHAJICHHS
3aKOHOJaBCTBA YKpaiHM TNpo MpoOaliito: BCTAHOBJICHHS CTPOKIB MiATOTOBKH OpraHoM mpoOarii qocyaoBoi
JIOTIOBI/Ii, BCTAHOBJICHHSI 000B’SI3KY Cy/y 3A1MCHIOBAaTH OLIHKY JOCYAOBOi JOMOBIIi IPH YXBaJIeHHI BUPOKY;
3allpOBa/XKCHHS 1HAMBIIyalbHOTO MIIXOAY A0 PO3pPOOKH MpoOaliiHUX MpOorpaM Ta MOKIAACHHS Ha Cy[
000B’sI3Ky MPU3HAYCHHS 3aCy/IPKEHOMY KOHKPETHOI MpoOauiiHOi mporpamu.

BrpoBamkeHHs 3aTpOOHOBaHIX MTPOIO3UIIii cTaHe OiIbI eDeKTUBHAM 32 YMOBH IIPOBEICHHS aHATI3Y
pe3ynbTaTiB  (HACHIIKIB) 3aCTOCYBaHHA mpoOarifHmxX mnporpam. lle mWTaHHA MOXe CTaTH HampsSIMOM
MOAJIBIINX OCTKEHB MI0I0 peaizamii mpobarii B Ykpaini.
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KaHouoam IopuoudHux Haykx,
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KPUMIHAJIBHO-IIPABOBA BIIITOBIIAJIBHICTD 3A KPUMIHAJIBHE MATHE
IMPABONIOPYIUIEHHS, BUBHAYEHE CTATTEIO 201-1 KPUMIHAJIBHOT'O KOJEKCY
YKPAIHU

Anomauin. Y cmammi agmopom cmeepoicyemuvcs, wjo 3104uH, nepedbavenuti cmammeio 201-1
Kpuminanonoeo xodexcy Yxpainu, saxuil nepedbauae KpumiHaibHy 6i0N0GIOANbHICMb 34 MUMHE
KPUMIHATIbHE NPABONOPYUIEHHS. € HOBUM MA MALOOOCAIONCEHUM 6 FopuduuHit Hayyi. B pesyrvmami
00CHIOJCEHHST ABMOPOM HAOAEMbCS  GIACHA MOYKA 30pPY WO00 CKIAOY MUMHO20 KDPUMIHAIbHO2O
npasonopyuients, nepeodavenozo cmammero 201-1 Kpuminanvhoeo Kkoodexcy Yxpainu, 30xkpema
BUBHAUAEMBCSL 00 ' €KM OAHO20 3JI0YUHY, U020 NPeOMem, BUSHAYAEMbCS 00 €EKMUeHa ma cyO eKmueHa
CNMOPOHA YbO2O 310YURY, BUSHAYAECMBCA Cy5 "ekm 0anoz2o 3104 UH) .

Karouosi ciioBa: 00’eKT 37104HHY, 00’ €KTUBHA CTOPOHA 3JI0YHHY, CY0’ €KT 3JI0YMHY, Cy0’ €KTHBHA
CTOpPOHA 3JI0YUHY.

Annotation.In the article, the author notes that the crime provided for in Article 201-1 of the
Criminal Code of Ukraine is new and little researched, and this creates a situation where law enforcement
agencies have difficulties in applying these provisions of the law in practice, and therefore the task of
researching this composition of the crime arises.

The author concludes that the object of the crime provided for in Article 201-1 of the Criminal Code
of Ukraine is social relations regulated by law on the preservation of Ukrainian forests, as well as social
relations regulated by law on ensuring compliance with the order of movement of timber or lumber of
valuable and rare species of trees, timber unprocessed, as well as other timber, prohibited for export
outside the customs territory of Ukraine through the customs border of Ukraine.

The author also claims that the subject of the crime provided for in Article 201-1 of the Criminal
Code of Ukraine is timber, lumber of valuable and rare tree species, unprocessed timber, other timber
prohibited for export outside the customs territory of Ukraine, and the subject of the crime is a necessary
element of this crime. In order to improve law enforcement practice, it is proposed to amend the legislation
of Ukraine and lay out at the legislative level a comprehensive list of timber materials prohibited for export

outside the customs territory of Ukraine, because in the absence of such a list, law enforcement practice
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faces difficulties regarding a single approach in understanding what should be considered under other
timber materials prohibited for export outside the customs territory of Ukraine as the subject of this crime.

The author of the article states the position that the objective side of the crime provided for in Article
201-1 of the Criminal Code of Ukraine is the act of moving these objects across the customs border of
Ukraine outside of customs control (including outside the place of customs control and not during customs
control)) or with concealment from customs control (including in a hidden way), socially dangerous
consequences and a causal connection between the consequences and the action.

The article concludes that the subject of the crime provided for in Article 201-1 of the Criminal Code
of Ukraine is general, and it is persons aged 16 and over, and in the qualified composition of the crime
provided for in part 2 of Article 201-1 of the Criminal Code A special subject of Ukraine, which is an
official.

The author of the article also expresses the opinion that the objective side of this crime under Article
201-1 of the Criminal Code of Ukraine is intent, and such intent can be direct or indirect.

Keywords: object of crime, objective side of crime, subject of crime, subjective side of crime.

IlocTaHoBka mnpodJjeMM y 3araJbHOMY BHUIUIIAI Ta 11 3B’A30K i3 BaXJIMBUMH HayKOBHUMU
MIPaKTUYHUMH 3aBIaHHAMU.

[lomoxkerHssMun MUTHOTO KOmeKCy YKpaiHM TnepenbadeHo, IO 3amoOiraHHA Ta TMPOTHAISL
KOHTpabaHi, 00poTE0a 3 MOPYIICHHSIMH MHTHHX IPaBHJI € CKJIAJOBOI0 YACTHHOIO MHTHOI CIpaBd
Ykpainu.

MWUTHI TpaBOMOpPYIICHHS MOJUIAIOTHCS HA  aJMIHICTpAaTHBHI Ta KpPUMiHAJIbHI  MHTHI
MPaBOMOPYIICHHS, 1 caMe KPUMiHAIbHI MUTHI MPaBOMOPYIICHHS BUPI3HAIOTHCS iCTOTHICTIO CYCHiJIBHOT
IIKOJIH, 1110 3aBJIA€THCS 00’ €KTY KPUMIHAJILHOTO MTPABOMOPYIICHHS BiJl HOTO BUMHEHHS.

Amnami3 ycix crareir KpuminansHoro koxekcy Ykpainu (mam — KK), ski nmepen0adaroTs CKiIaau
KpUMIHAIBHUX TPABOMOPYIIEHbh Y MHTHIM cdepi Jae MijcTaBH CTBEpIKYBaTH, IO BCi IIi CKJIaaH
BiJINIOBITHUX MUTHUX KPUMiHAIBHUX MPABOIOPYIIEHb € 37I0YHHAMH.

Ha mincrasi 3akony Ykpainu «[Ipo BHeCEHHS 3MiH JI0 JSKUX 3aKOHOJABYMX aKTIB YKpaiHH 11010
ryMaHi3amii BiJMOBIZadbHOCTI 3a MPaBOMOpPYIIEHHS y chepi rocnoJapchbKoi JisUTBHOCTI», KU HaOyB
yuHAOCTI 17.01.2012 p. Oymo AeKkpuMiHANI30BAaHO HisTHHA MIOJO0 NEPEMIIeHHS TOBapiB Yepe3 MUTHHU
KOpJOH YKpaiHU 1032 MUTHUM KOHTpOJIEM a00 3 MPUXOBYBAaHHSM BiJl MUTHOTO KOHTPOJIIO, BUMHEHE Y
BeNMMKUX po3mipax. ToOTo Oyno nexprmMiHaaizoBaHO KOHTpaOaHIy TOBapiB y BEMMKUX pO3Mipax, i Hapasi
3a KOHTpabaH/y TOBapiB y BEIMKHUX pO3Mipax He mepeadaueHo KpUMiHATBHOI BiIIIOBIIadbHOCTI.

OnHak, B CyCHIBCTBI MOCTana motpeda B3ATH MiJ KPUMiHAJILHO-TIPABOBY OXOPOHY CYCHUIBHI
BiTHOCHHH L1010 30epeKeHHs YKPaiHChKHUX JIICIB Ta 3aro0iraHHs HE3aKOHHOMY BHBE3EHHIO HEOOpOOIEHUX
Jicomarepiaiis.

V 3B’s3Ky 3 IM, 3aKOHOJaBIIeM Ha mifcTai 3akony Ykpainu Ne 2531-VIII Bix 06.09.20218 p. Oyno
BHeceHo 3MmiHM 10 KK, sxuit nmomoBueno cr. 201-1. Jana cr. 201-1 KK 3anpoBamkye KpumiHaIbHY
BIJIMOBIMAJIBHICTh 3a MEPEMIIEHHS Yepe3 MHUTHHUH KOPJAOH YKpaiHH I103a MUTHMM KOHTpOJeM abo 3
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MPUXOBYBAaHHIM BiJl MUTHOT'O KOHTPOJIIO JTicOMaTepiaiiB ab0 MujoMaTepiajiB MiHHUX Ta PIIKICHUX HOPig
JepeB, JlicoMaTepialiB HeoOpoOIeHNX, a TaKOX 1HIIUX JlicomarepiaiiB, 3a00pOHEHHX 70 BUBO3Y 33 MEXI
MUTHOI TepuTopii YKpainu.

Lleit cknan 3mounHy € gocutb HoBUM B KK Ta BiAmoBizHO Mayio JOCHTIHKEHUM HAYKOBISIMH, SIK
THUMH, 110 BUBYAIOTh HOPMU MHUTHOT'O TIpaBa, Tak i TAMH, IIJ0 BUBYAIOTH HOPMHU KPUMiHAIBHOTO MPaBa.

Jana cuTyaliss 3yMOBIIOE TakHil cTaH pedyeld, M0 y NPaBOOXOPOHHHX OPTaHiB BHHHUKAIOTH
TpyaHow mpu 3actocyBanHi cT. 201-1 KK Ha mpaktumi, 30kpema mpu Ksamidikamii BiAmoBiZHUX
3I0YMHHUX AigHb. KpiM TOro, y mnpaBo3aXWMCHHKIB TaKOX BHHUKAIOTh TPYIHOLIl HIOAO BipHOTO
TaymadeHHs nojoxeHb cT. 201-1 KK Ta monoxeHbp 3aKOHOJABCTBa, 10 SKUX BIJCHIAE JaHA CTATTA
KPUMIHAIBHOTO 3aKOHY.

TakuM 4MHOM, IIOCTAE 3aBAAHHA 3A1MCHUTH JOCHIIIPKEHHS CKIaLy 37049HHY, 0 epeadadyeHui CT.
201-1 KK, B pe3ynbTaTi SIKOTO CJIi/T BU3HAYNTH €JIEMEHTH JTAHOTO CKIIAy 3JII0UHHY.

Ile cnpuaTAME TOKpAIIEHHIO 3aCTOCYBAaHHS KPHUMIHAIBHOTO 3aKoHY, 30kpeMa cT. 201-1 KK, na
MPaKTULl NPAaBOOXOPOHHHMHU OpraHaMM, CYIaMHd, aJBOKaTaMH, a TaKOXX BHBUCHHIO BIAINIOBIIHUX
KPUMIHAIbHUX MPABONOPYLICHb HAYKOBLISMHU.

AHaji3 ocTaHHIX docHifKeHb i myOgikauiil, B IKHX 3aM0YATKOBAaHO PO3B’SI3aHHS TAHOL
npooJemMu i Ha fIKi CIHPAaETbCA aBTOP, BUOKPEMJIEHHS HeBHPIlIEHHX paHillle YaCTHH 3arajbHOl
1po0JieMH, KOTPUM NPUCBAYYETHCS CTATTS.

JesiKi acTieKTH IbOTO CKIIAy KPUMiHAIBHOTO MPABOMOPYIICHHS! BUBUAINCS TAKUMH HAYKOBISIMH
sk O. lynoposum, P. MoBuanowm [1]. 3okpema naHi aBTOpH y CBOTi HayKOBiii poOOTI HABOIWIHN JTyMKH
MPUILIHIN 0COOJIMBY YBary mpeaIMeTy JaHOTO 3JI0UYHHY.

OpHak, CIiJ 3ayBaKHTH, 110 Hapa3l KPUMIHAJIBLHO-TIPABOBAa XapaKTEPUCTHKA JAHOTO CKJIaly
3JI0YMHY HEJOCTaTHhLO BHCBITIIGHA B HAyKOBIH JiTepaTypi, a TOMY JOCHIDKEHHS KpHUMiHAJIBHOT
BiJINIOBIZIATIbHOCTI 32 KPUMiHAIBHI MUTHI PaBOMOPYIICHHS MO0 MOPSAKY MEpEeMillleHHs Yepe3 MUTHUH
KOpJIOH YKpaiHu JricoMaTepialliB a00 MuIoMaTepialiB MIHHUX Ta PIAKICHUX TOPIiJ AepeB, Jicomarepiais
HeoOpoOJIeHNX, a TaKOX IHIIMX JicOMaTepianiB, 3a00pOHEHUX JI0 BHBO3Y 32 MEXi MHUTHOI TepHTOpil
VYkpaiHu, € akTyalbHUM SIK B KOHTEKCTI HayKH KPUMiHAILHOTO ITpaBa YKpaiHH, TaK i B KOHTEKCTI HAYKU
MUTHOTO IIpaBa YKpaiHH.

TakuM 4WMHOM, Y JaHii HayKOBil CTAaTTi BaXJIMBO BHUKJIACTH BJIACHY TOYKY 30Dy ILOJO CKJIAAY
KPUMiHAIEHOTO MUTHOTO ITPAaBOIIOPYIIEHHS (37I09nHY), iependadenoro cr. 201-1 KK.

@®opMyJII0BAHHS LijeH CTATTI TA NOCTAHOBKA 3aBIAHHS.

MeTtoro nmocimipKeHHs, SIKe BHKJIAJIEHO B Ii cTarTi € (hOopMyBaHHS HAyKOBOI MO3MINI OO
BU3HAYEHHsI €JIEMEHTIB CKJIay 3704nHy, nependaueroro cr. 201-1 KK, a came HagaHHS BIAaCHOT TOYKH
30py MpO Te, WO CIiJ PO3YyMITH MiZ 00’€KTOM JAHOTO 3JIOUMHY, SKHH MpPEAMET LbOr0 3J0YMHY, SKa
00’€KTUBHA 1 Cy0’ €KTHBHA CTOPOHA JIAHOTO 3JI0YMHY, 1 XOTO MOXe OyTH Cy0’ €KTOM LBOTO 3JI0YHHY.

Bukiaax OCHOBHOro Martepiajqy IOCHIIKeHHS 3 HMOBHHM OOIPYHTYBAHHSIM OTPHMAaHMX
HAYKOBHX pe3yJibTATiB.
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Haiinepie cnin 3ayBakuTH, 110 B HAyLli KPUMiHAJIBHOTO MpaBa J0Ci TOYaThCs 3aleKIIi AUCKYCii
IIOJI0 PO3YMIHHS TOTO, IO € 00’ €KTOM 3JIOUHHY.

OOTrpyHTOBaHOI BHUIAETHCS TOYKA 30pY NP0 Te, IO O00’€KTOM 3IOYMHY (KPUMIHAJIBHOTO
MPaBOMOPYILICHHS) € CYCIUTbHI BiTHOCHHH, SIKi OXOPOHSIOTHCSI HOPMaMU KPUMiHAJIBHOTO MPaBa.

Cepen 00’€KTiB 3I0YMHY BHIUIIOTH 3aralibHUM, pOJIOBUH Ta O6e3mocepeHi 00’ €KTH 3I0UnHY.

MoeMo BU3HAYHTH, IO 3arajlbHUM 00 €KTOM 3JIOUMHY € YHOPMOBaHi (BIOPAIKOBaHi) Pi3HUMU
COLiaIbHUMH HOpMaMH (IpaBa, Mopalli, JIOKaJbHUMH, 3BUYa€BUMH), HAHOIJIBII BaXUIMBI CYCHUIBHI
BiJHOCHHH, III0 OXOPOHSAIOTHCSI HOPMaMHU KPUMiHAJIBHOTO TIpaBa BiJi KOHKPETHOTO 3JI0YMHHOTO MOCSTaHHS,
1 SKUM BHACJIZOK TaKOTO 3JOYHMHHOI'O MOCSTaHHS 3aBXKIU 3aBJA€ThCs iCTOTHA Imkona [2, ¢. 116]. Jlana
ICTOTHA IIKOAA CYCITITFHUM BiTHOCHHAM TPOSIBIIETHCS ¥ POpMi 1MO30aBIEHHSI MOXIIMBOCTI a00 3arpo3u
030aBIIEHHS MOXKIIMBOCTI Cy0’ €KTIB BIIHOCHH peai30ByBaTH CBOi iHTepeCH, 3aJJ0BOJILHATH CBOT TOTPEOH,
OTPUMYBATH KOPHUCTI Bix Oyab-akux Omar [2, c. 116].

KpuminaneHi npaBonopyieHHs, nependadeni ct. 199, ct. 201, 201-1, cT. 210, cT. 211, cT. 212, CT.
212-1, ct. 216 KK Ykpainu 6e3mocepefHbO HE MOCATAIOTh Ha CYCIIUTBHI BITHOCHHU B cepi TOCIOAapChKOl
TiSUTBHOCTI, a TIOCATAI0Th Ha cdepy AepKaBHHUX MyOIiuHuX (piHAHCIB Ta OFOKETHY CUCTeMy YKpaiHi [3,
c. 127].

Orxe, pogoBuM 00’ ekToM 31m04nHYy 3a cT. 201-1 KK MoxHa BU3HATH CyCHiNIbHI BiZHOCUHH, SIKi
CKIIaIyIoThCs B cpepi myOnmiuHmX ¢iHAHCIB Ta OFOKETHOI CUCTEMHU Y KpaiHu.

[lomo Oe3mocepeAHHOrO 00’ €KTA JAHOTO 3JIOUHMHY CJIijl 3a3HAYUTH HACTYITHE.

VY nosicHIOBaJIBHIN 3amucii A0 MpoeKTy 3akoHy Ykpainu «IIpo BHECEHHs 3MiH 10 JESIKUX 3aKOHIB
Ykpainu 1010 30epekeHHs YKpaiHChKHX JIICIB Ta 3aro0iraHHsS HE3aKOHHOMY BHBE3CHHIO HEOOPOOJISHUX
JicoMarepiajiBy BKa3yeThCs, 0 METOO PUHHSATTS 3aKOHOIIPOEKTY € 3a0e3reueHHs 30epe:KeHHS TICOBOTO
¢doHIy KpaiHM HUIIXOM OOMEXKEHHsI BHYTPIIIHBOTO CIIOKMBaHHA HEOOpOOJEHMX JicomarepiamiB i
MOCHJICHHS aJIMIHICTPaTUBHOI Ta KpPHUMIHAJBHOI BIJMOBIJAIBHOCTI 3a HE3aKOHHY BHUPYOKY JiCy Ta
MOAJIBINKHN HOT0 EKCIOPT 11032 MUTHUM KOHTPOJIeM (KOHTpabaHy).

3 1[bOr0 MOXKHA 3pOOUTH BUCHOBOK IPO T€, IO Cy0’€KT 3aKOHOJABYOI IHIIIATHBH TOJAI0YH HA
posrisan Bepxoswiii Pani Ykpainu nanuii 3aKoHONPOEKT MEpecitiyBaB METy 30€pexeHHs JIiCOBOTO (hOHIY
VkpaiHu y TOMY 4YHCH HUISIXOM 3alpOBa/DKEHHS KPHUMIHAJIBHOI BiIIOBIIAIBHOCTI 32 HE3aKOHHE
TepeMileHHs Yepe3 MUTHHI KOPJIOH BiJIIOBITHUX JTicoMarepiaiB (KOHTpabaHIy Jicy), 0OMeXXEeHHsS 00iry
HeoOpoOIeHuX JTicomMarepiaiiB B paMKax BHYTPILIHbOro crioxkuBaHHs. [IpuitHsaBimm neit 3akon Bepxosna
Pana Yxpainu ninrpumana HeoOXiHICTh 3aXUCTy CYCIUIBHUX BiTHOCHH 31 30€peXeHHS YKPaiHChKHUX JIiCiB
Ta 3amo0iraHHs HE3aKOHHOMY IEPEMILIEHHIO TAKHX JIicoMaTepiajiB yepe3 MUTHUA KOpAOH YKpaiHu.

Tomy, 00’exkTomM 3704uHy, nepeabauenoro cr. 201-1 KK BuzHaiOThCS yHOpPMOBaHI HpaBOM
CyCHUIbHI BiZHOCHMHM 31 30epeXeHHS YKpaiHCBKHX JIICiB, a TakoX YHOPMOBaHi IpPaBOM CYCIHiJIbHI
BITHOCHHHM 3 3a0e3Me4eHHs] AOTPUMAaHHS MOPsIKY NepeMillleHHs JlicomarepiaiiB abo muioMaTepiaiiB
LiHHUX Ta PIAKICHUX MOpPiA AepeB, JicoMaTepialiB HEOOpPOOJEHMX, a TAaKOX IHIIMX JlicoMaTepiaiis,
3a00pPOHEHUX JI0 BUBO3Y 332 MEXKI MUTHOI TEpUTOPii YKpaiHU yepe3 MUTHHIA KOPJOH YKpaiHu.
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Amnaris 3micty cT. 201-1 KK mae MoxuBicTh AIWTH 10 BUCHOBKY MPO Te, IO AAHUH 3II0YMHH, €
MPEeIMETHIM 3JI0YHHOM.

[Tix mpenMeToM 3704YHMHY CIi/I PO3YMITH - CAMOCTIHAN HEOOOB’ SI3KOBHH [T BCiX 3JI0YHHIB, aie
HeoOXigHu# (000B’I3KOBUIT) AT MPEAMETHUX CKIIAIB 3JI0YMHIB €IEMEHT CKIIay 3JI0YMHY, SKUM MOXYTb
Oytu Oynp-ski peui, Oyap-sika iHdopmauis, OyIob-Ka €Hepris, fKi MaloTh MaTepialibHHA BHpa3, 3
BJIACTUBOCTSIMH SKHX Ta 3 BKa31BKOIO Ha SIKi 3aKOH PO KPUMiHaJIbHY BiAMNOBIAAIbHICTH OB’ SI3Y€ HASIBHICTD
CKJIaJy 3JI04MHY B IisSIHHIX ocodu [2, c. 119].

Tomy, npu kBamidikauii gisHb, ski mepeadaveni ct. 201-1 KK cnig BcTaHOBUTH TakoX MpeaMeT
3nounHy 3a cT. 201-1 KK gk oaun 3 caMocTiiHHX 1 HEOOXiZHMX (00OB’S3KOBUX) AJISl AAHOTO 3JI0YMHY
eJIEMEHTIB CKJIa/ly 3JI0UHHY.

Ha mpenmer manoro 3mounHy Bkasye cama mucnosmmis ct. 201-1 KK. Tak, npeameToM 1poro
KPUMiHAJIBHOTO MPABONOPYIIEeHHS (3J104MHY) BU3HAIOTHCS: JIicOMaTepiay, MjoMaTepiaa IiHHUX Ta
PiAKiICHUX TIOPiA AepeB, JlicoMaTepiaau HeoOpoOIIeHi, iHIIIi licoMaTepianu, 3a00pOHEeHi 0 BUBO3Y 32 MEXi
MUTHOI TepuTopii YKpainu.

IMpumitkoro 1 go cr. 201-1 KK Bu3Ha4eHO, IO ITi/T IHHUMU Ta PiAKICHUMH MTOPOIaMH JIEPEB Y il
CTaTTi CIi PO3yMiTH poau Aepes, nependaderi cr. 1 3akony Ykpainu «IIpo ocoOGMHMBOCTI nep:kaBHOTO
PETYNIOBaHHS MisUTBHOCTI CyO’€KTIB MiINMPHEMHHUIIBKOI JisUTBHOCTI, IIOB’SsI3aHOI 3 pealizamielo Ta
EKCITIOPTOM JTicOMaTepiaiBy.

VY cr. 1 3akony Ykpainn «IIpo 0coOIMBOCTI Jep:KaBHOTO PEryNIOBaHHS IisSUILHOCTI Ccy0’€KTiB
MINPUEMHUIIBKOI JiSUTBHOCTI, TIOB’S3aHOI 3 peali3alli€el0o Ta EKCIIOPTOM JIiCOMAaTepialiB» HaBEACHO
BU3HAYCHHS:

- 1icomamepianie - NEPEBHI MaTepiaiH, sKi J0OYBaIOTHCS HUITXOM PO3MOALTY Ha YACTHHU 3BAJICHUX
JIEPeB Ta IEPEBHUX KOJIOJ (Y370BK a00 MOMepeK) JAJis MOJaIbIIOr0 BUKOPUCTAHHS a00 MepepoOKH;

- nuiomamepianié - TWIONPOAYKIS NMEBHUX PO3MIPIB Ta SIKOCTI, sSKa Ma€ IIOHAWMEHINEe JBi
IUIoCKomapanenbHi Tacti (po3min IX, rpyma 44, kox 4407 VYkpaiHCbkoi Kiacudikaiii ToBapiB
30BHIITHBOEKOHOMIYHOI JisTIbHOCT1);

- Jicomamepianu Heobpobieni - nmicomarepianu 3rigHO 3 KoxoMm 4403 rpymu 44 posminy I1X
VYkpaincekoi knacugikanii ToBapiB 30BHIIIHBOEKOHOMIYHOT JisUTBHOCTI;

- YiHHUX ma piOKiCHUX nopio depes, NI IKUMU PO3YMIIOThCS aKallis, Oepeka, BUIITHsI, TPyIIa, TOPiX,
KalllTaH, TUC SITiIHWA, YePelHs, sIBip, SUTiBellb.

OTxe, MO0 TIIyMadeHb TEPMiHIB JlicoMaTepialliB, NUJIoOMaTepiaiiB LiHHUX Ta PIIKICHUX MOPiX
JiepeB, JTicoMaTepiaiB HeOOpOOJIEHNX 3aKOHOIABLEM HaBEICHI YiTKi KpUTEPIl Ta XapaKTEPUCTUKH, TOMY
BCTAHOBJICHHS JJAaHUX MPEIMETIB 3JI0YMHIB MpH KBai(ikaiii BiIOBITHUX 3JI0YMHHUX JisiHb HE TTOBHHHO
BUHHUKATH TPYIHOIIIB.

OpHak, 010 TAKOTO MPEAMETY 3JIOUMHY SK 1HIII JicoMaTepiaiu, 3a00pOHEeH1 10 BUBO3Y 3a MEXKi
MUTHOI TepuTOpii YKpaiHu, MOXYTb BHHMKATH NEBHI TPYAHOILI, a/JKe BUKIIOYHOTO MEPENiKy TaKHX
JmicoMarepialiiB B 3aKOHOJABCTBI HE HABEJCHO, i YITKMX KPUTEPIiB Ta XapaKTEPHCTHK 3a SKUMH MOXXHA
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TOYHO BH3HAYMTH, IO BiANOBIAHMUHN Jicomarepiai 3a00pOHEHHUI IO BHBO3Yy 3a MEXi MHTHOI TEPHUTOpil
VYkpainu B 3aKOHOZABCTBI TAKOXK HE HABEICHO.

O. Aynoposum, P. MoBuaHoM 3 boro mprBOy 3a3Havajiocs HacTynHe: «Bka3aBmm, onHak, y CT.
201-1 KK i Ha «iHOIi JicoMmaTepianu, 3a00pOHEHI 0 BHUBO3Yy 3a MEKi MUTHOI TepuTopii YkpaiHu»,
3aKOHOJaBellb 3HAYHOIO MiIpOI0 3BiB HaHIBEIb CBOI 3yCHJUIA LIOAO 3a0E3MEYEeHHS 3pPO3yMITOCTi
aHaJi30BaHOl KPUMiHAIBHO-TIPABOBOT 3200pOHI.

ToMy BpaxoByrOuM BKa3zaHE BHIIEC MOXKE AIWTH O BHUCHOBKY PO T€, IO BaKJIMBO W00 B
3aKOHOJABCTBI OYyJI0 WiTKO mepeadadeHo Bech Mepelik JicoMmarepialiB, 3a00pOHEHUX 10 BUBO3Y 33 MEXKi
MUTHOI TepuTopii Ykpainu. Takox moninsHo BHecTH 3MiHM A0 KK Ta B mpumitmi o cr. 201-1 HaBectn
TTOCHJTAHHS Ha TIOJI0’KECHHS 3aKOHOIAaBCTBA, SIKi BU3HAYAIOTH KPUTEPIi Ta XapaKTEPUCTHKH JIiCOMAaTEepiaiB,
sIKi 3a00pOHEH1 0 BUBO3Y 32 MEXi MHTHOI TepHUTOpii YKpaiH{, Y TOMY YHCII IUITXOM IependadeHHs ix
BHKITFOUHOTO TIEPEIIKY.

Ile macTp 3MoOry OLNBII YITKO PO3YyMITH, MO CIiJ BBaYXKaTH i IHIIAMH JicOMaTepiaim,
3a00pOHEHMMH JI0 BHBO3Y 3a MEXi MHUTHOI TepuTOpii YKpaiHH SK HpPEIMETOM JaHOTO 3II0YHMHY, L
3MEHIINTH PH3HUK HEBITHOTO TIYMAadeHHS [IUX ITOJIOKEHb Ha MPAKTHII.

00’eKTHBHA CTOPOHA JAHOTO 3JIOYHMHY XapaKTEPHU3YETHCS IiSMHU IMOMO IEPEMIIEeHHS dYepes
MHUTHHHA KOPJOH YKpaiHH 1032 MUTHHUM KOHTpOJIEM a0o0 3 NMPHUXOBYBAHHSAM BiJI MHTHOTO KOHTPOIIIO
BKa3aHUX BUIIIE JicOMaTepiaiiB, MAIOMaTEPialiB.

Le#t 37109MH He MOXKE OYTH BUYMHEHUH IIJITXOM O€3IisUTLHOCTI, 1 )1 HOTO BUMHEHHS MAaIOTh OyTH
aKTHBHI BOJILOBI Iii.

Mono micist, yacy, 0OCTAaHOBKH SIK 03HAaK 00’ €KTUBHOI CTOPOHHM JaHOTO 3J0YHHY CIiJl 32a3HAYHUTH,
[0 BOHU MOXXYTh MaTH Ba)XJIUBE 3HAYCHHS JUIsl KBaJTi(hikallii 3JI0YMHY, a/PKe MUTHUN KOHTPOJIb 3T1JIHO 3
YUHHUM 3aKOHOJABCTBOM YKpaiHM Ta MIXHAPOJHUMH JOrOBOpaMH, IO paTtudikoBaHi YKpaiHOO
3MIIACHIOETHCS Y BU3HAYCHHH 4ac, y BU3HadeHOMY Micii. [lepemilieHHs1 uepe3 MAUTHHUIA KOPAOH YKpaiHu
1Mo3a MUTHHM KOHTpOJEM JaHWX NpPEJMETIB O3HAdae, W0 3AIHCHIOETHCS MOPYHICHHS MHUTHOTO
3aKOHOJIABCTBA I[0JI0 Yacy Ta MicCIIsl 31ICHEHHSI MUTHOTO KOHTPOJIIO.

Hopmamn MutHoOro Kopekcy YKpaiHH BH3HAYa€ThCSA, IO MHUTHUI KOHTpOJb € CYKYITHICTIO
3aX0fiB, IO 3AIMCHIOIOTBCS 3 METOI0 3a0e3MeyYeHHs JOoJep)KaHHS HOPM MUTHOTO KOIEKCy YKpaiHw,
3aKOHIB Ta IHIIMX HOPMATHBHO-TIPABOBHX AaKTIB 3 NHTaHb MUTHOI CIIPaBH, MDKHAPOJIHHX IOTOBOPIB
VYkpaiHu, yKJIaZieHuX y BCTAHOBJICHOMY 3aKOHOM IOPSIZIKY.

[lomo wmicHs MpoBENEHHS MUTHOTO KOHTPOJIO CIiJ 3a3HAYMTH, 110 MUTHHM 3aKOHOJABCTBOM
nepeadayeHo CTBOPEHHS 30H MUTHOTO KOHTPOJIIO.

BinnoBigHo A0 mojokeHb MHTHOTO KOJEKCY YKpaiHM 30Ha MUTHOTO KOHTPOJIO L€ - MicCIe,
BHU3HAUYE€HE MUTHHMHU OpPTaHaMM B IyHKTaX IMPOIYCKy yepe3 Aep>KaBHUI KOpIOH YKpaiHu a0o B iHIIMX
MICISIX MUTHOI TepuTopii YKpaiHu, B MeXax SKOTO MHUTHI OpraHd 3AiHCHIOIOTH MHUTHI (pOpPMajbHOCTI.
Takox MuTHHM KozIeKcoM YKpaiHH mependadeHo, IO 3 METOI0 3a0e3MeUeHHs 3iHCHEHHS MUTHHMH
OpraHaMM MHUTHOTO KOHTPOJIIO TOBapiB, TPAHCIOPTHHX 3ac00iB, MO0 MEPEMINIYIOThCS 4Yepe3 MHUTHHMA
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KOpJOH YKpaiHu, IpOBEICHHS 3aXO0[iB, OB S3aHUX 3 BUSBICHHAM, MOMEPEIHKEHHIM Ta MPUIHHECHHAM
KOHTpabaH[H i MOPYIIEHb MUTHUX MPAaBUJ, Y MYHKTaX MPOIYCKY Yepe3 JepKaBHUI KOpAOH YKpaiHH, Ha
TEPUTOPISIX MOPCHKHX 1 PIYKOBUX MOPTIB, aepOMNOPTIB, Ha 3ali3HMYHHX CTAHILIAX Ta HA TEPUTOPIAX
MiANPUEMCTB, BUTBHUX MUTHHX 30H, MUTHUX CKJIaJ(iB, CKJIaliB THMYacOBOr0 30€piranHs, a TAKOX B 1HILINX
MICIISIX, BU3HAYEHHUX BiAMOBIIHO A0 11b0ro Kopekcy, CTBOPIOIOTHCS 30HM MUTHOTO KOHTPOJIO.

OTxe, SIKIIO NEpeMillleHHsI JaHUX MPEIMETIB Yepe3 MUTHHI KOpAOH YKpaiHu Oyne BinOyBaTucs
HE B Miclli, JIe € 30Ha MUTHOTO KOHTPOJIO, B SIKii 3[IMCHIOETbCS MUTHHN KOHTPOIb, TO TaKi Ail MOXYTb
kBaJidikyBaTucs sk 37104mH 3a cT. 201-1 KK. Hanpuknaz, sikino Take nepeMileHHs BiIOYBa€eThCS B MicCIIi
MEPETUHY JIEPKABHOTO KOPJAOHY, JI€¢ HEMa€ MyHKTY MPOMYCKY (JIiCOBI CTEKKH, OOJOTHUCTA MICIIEBICTh
TOIIIO) | HE CTBOPEHO 30HHY MUTHOT'O KOHTPOJIIO, TO BIJTIOBITHE IEepeMilIeHHs 0y ie BBAKATUCS TaKUM, IO
3I1CHEHO 11032 MUTHUM KOHTPOJIEM.

Yac 3xmiliCHEHHS MHUTHOTO KOHTPOJIO BH3HAYA€ThCS MUTHHM 3aKOHOJIABCTBOM, 1 Yy BHIAAKY
TIepEeMIIeHHs IIMX MPEIMETIB y Jac, B SKAA MUTHHUM KOHTPOJb HE 3IIHCHIOETHCS, TOMI 1e Oy/e TaKoK
BBQ)KATHCS BYUMHEHHSM MEPEMIIICHHS 11032 MUTHIUM KOHTPOJIEM.

Jns BcTaHOBIIEHHS 00’ €KTHBHOI CTOPOHM TaKOTO 3JIOYMHY CJiJl TaKOXX BCTAHOBHUTH: CYCILIBHO
HeOe3MedHi HACTIAKY, TaKi K 3alOMisTHAS iCTOTHOI KO CYCIIJIBHIUM BiTHOCHHAM, IIO OXOPOHSIOTHCS
ct. 201-1 KK a6o 3arpo3y 3anofisiHHS TaKol IIKOAH, MPUIUHHUHN 3B'SI30K MiXK CYCHIIbHO-HEOE3MEYHUMHU
HacaiaKaMHM Ta AisMu, 1o Bu3HadeHi B ¢T. 201-1 KK.

Croci0 BYMHEHHS JAaHOTO 3JI0YMHY MAaTUME 3HAYCHHS, KOJHW BIAMOBIAHE MISHHS IIOJ0
nepeMillleHHs [IUX TPEIMETIB Yepe3 MUTHUM KOPIOH YKpaiHu OyJie BUMHIOBATUCS 3 MPUXOBYBAHHSAM BiJ
MHUTHOT'O KOHTPOJI0. TOOTO cam (hakT mepemilleHHs IUX MPEJAMETIB uepe3 MUTHHUN KOPAOH YKpaiHu 3
MPUXOBYBaHHS BiJi MUTHOTO KOHTPOJIIO MOXKHA BU3HABATU K NPUXOBaHWH crocid mepemimeHHs. Take
MPUXOBaHE TMEpeMillleHHs MOXe BiIOyBaTHCS 3a JIOMIOMOTOI0 TPAHCHOPTHUX 3acO0IB 31 CIEliaJbHUMHU
MMOTAEMHUMH CXOBaHKaMH, 3 TIOJBIHHUM JHOM TOIO. KpiM TOro, MpuXoBaHH CIOCIO MEPEeMIIICHHS X
MPEIMETIB MOXKE MaTH MICIIE, KOJIM TAKMM TPEMETaM HaJIal0Th BUIJIS 1HIIUX IPEIMETIB 100 MPUXOBATH
BiJl MUTHHX OPTaHiB JIMCHY CYTHICTh IIPEAMETY, IO TEPEMIlIlyETHCSI.

Came (i3nyHe TIepeMilllcHHs] Yyepe3 MHUTHHI KOpPAOH YKpaiHM 1032 MUTHHUM KOHTpPOJIEM a0o 3
MPUXOBYBAHHSM BiJl MUTHOTO KOHTPOJIIO BKa3aHHUX BHIIE TPEAMETIB 3I0YMHY MOYKE BUMHATHCS OY/Ib-SIKHM
CIIocoOOM: TPAHCIOPTYBaHHS BAaHTAXKHUMH aBTOMOOUISAMH, CIUIABIISTHHS PIYKOIO, NIEPECYBaHHS 3eMIICIO,
MIepeHECEeHHs], TIEPEKOYyYBaHHS TOIIIO.

Yacrunor 2 c1. 22 KK He BU3HAYa€ThCS, MO0 OCOOM Y Billi BiJf YOTHPHAMIATH 10 MIICTHAIIATH
POKIB, I JUIATaI0Th KpUMiHAJIBHIH BiAMOBIAJIBHOCTI 32 BUMHEHHS! KpUMiHAJILHOTO NPABOMIOPYLICHHS 34 CT.
201-1, a Tomy €y0’€KT HBOIO 3JI0YMHY 3aJbHUH - Pi3UUHa OCyJHA 0c00a, SKa BUMHMIIA L€ KpUMiHAJIbHE
MPaBONOPYILIEHHS Y Billi HE MOJIOJIIE MIICTHAALATH POKiB. T00TO, Cy0’€KTOM AaHOTO 37I0YMHY € (i3uyHi
OCyIIHi 0COOM SIKMM BUIIOBHHJIOCS IIICTHAAUATE Ta O1IbIIE POKIB.

Kpim Toro, 4. 2 ct. 201-1 KK Takox nepenbavae creniaabHuil Cy0’ €KT 3JI0YMHY — CIYX)OOBY
oco0y, sKa BUMHIIIA BKa3aHe 3JI0YMHHE BUIIE JiSTHHS 3 BAKOPUCTAHHSM BJIaJI1 Y1 CITy’)KOOBOTO CTaHOBHIIIA.
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Cy0’€KTHBHA CTOPOHA IAHOT'0 3JI0YMHY BU3HAYAETHCS Y POPMi yMUCITY.

Ile#t 37m0YMH HE BITHOCHUTHCS JO HEOOCPSKHHUX 3JOYMHIB, 1 HE MOXKe OyTH BUMHEHHWH 3
HE00EPEIKHOCTI, aJKe TaKHii BUJ Cy0’ €KTMBHOT cTOpOHM He BKa3aHo B cT. 201-1 KK. Takum unHOM, 1aHuit
37I0YMH MOXe OyTH BUMHEHHH YMUCHO 3 MIPSIMUM YH HE IPSIMUM YMHCIIOM.

BucnoBku pociaigxenns. BpaxoByloun Bullle BUKIJIaJeHe MOKHA JIMTH 10 HACTYITHUX BUCHOBKIB
1010 BU3HAYCHHSI €JICMEHTIB CKJIaay 3JI04HHY, TiepeaoaueHoro cT. 201-1 KK.

1. O6’exmom 3n04yuny 3a ct. 201-1 KK € yHOpMOBaHi IpaBOM CyCHiJIbHI BITHOCHHHU 31 30epe:KeHHsI
YKpaiHCBKHX JIiCiB, a TaKOX YHOPMOBaHI MPaBOM CYCHIJIBHI BiIHOCHHH 3 3a0e3Me4eHHs JAOTPUMAaHHS
MOPSAKY TepeMillieHHsl JlicoMaTepialniB abo mmwiomarepiamiB LiHHUX Ta PIOKICHUX TIOpiJ Jepes,
JicomarepialliB HeoOOpOOIeHNX, a TAKOXK 1HIIHX JlicoMarepialiB, 3a00pOHEHUX 10 BUBO3Y 32 MEX1 MUTHOI
TepuTOopii YKpainu uepe3 MUTHUN KOPJIOH YKpaiHw.

2. Ilpeomemom 310uuny, nependadenoro cr. 201-1 KK e micomarepianm, numoMatepiaau MiHHUX
Ta PiIAKICHUX TIOPIiJ JepeB, JicoMaTepiaiay HeoOpoOIeHi, iHIIi TicomaTepiany, 3a00poHEH] 10 BHBO3Y 3a
MexX1 MATHOI TepuTopii Ykpainu. [Ipeaqmer 31mounHy € HEOOXITHIM €JIEeMEHTOM CKIIaay bOTO 3JI0YHHY.

s ymockoHalleHHsST HPaBO3aCTOCOBHOI NMPAKTHKH, IOLIJIBHO BHECTH 3MIHM B 3aKOHOAABCTBO
YkpaiHu i BHKJIIACTH HAa 3aKOHOJABYOMY DPIBHI BHUEPITHHH TeEperiK IJlicoMarepialiB, 3a00pOHEHUX /0
BHBO3Y 3a MEXi MHTHOI TepHTOpii YKpaiHH, ajpke 3a BiICYyTHOCTI TAKOTO TEPEeNiKy IPaBO3acTOCOBHA
MIPAKTHKA CTUKAETHCSA 3 TPYAHOIIAMH MO0 €IWHOTO IMiJXOAY B PO3YMiHHI TOTO, IIO CIiJ BBaXKATH IIi[|
IHIIMMH JIicoMaTepiajiaMu, 3a00pOHEHUMH JI0 BUBO3Y 3a MEXi MUTHOI TepUTOpIi YKpaiHU SK IPEIMETOM
JAHOTO 3JI0YHHY.

3. 06’ ’exmusna cmopona 3n10uuny 3a ct. 201-1 KK xapakTtepu3yeThCst Ti€r0 MOI0 MEPEMIlICHHS
Yyepe3 MUTHUH KOPJIOH YKpaiHU 1032 MUTHHM KOHTPOJIEM JIaHUX MPeaMeTiB (y TOMY YHCII 11032 MiclieM
MUTHOTO KOHTPOJIIO Ta HE y YaC MUTHOTO KOHTPOJI0) a00 3 MPUXOBYBAaHHSIM BiJf MUTHOTO KOHTPOIIO (Y
TOMY YHCJI MPUXOBAHUM CIIOCOOOM), CYCHUIbHO HEOE3MEUHUMH HACHIIKAMU Ta IPUIMHHO-HACIIIKOBUM
3B’ S13KOM MK HACJIIJKaMU Ta JII€l0.

4. Cy6’exm 3nouuny, nependaderoro ct. 201-1 KK 3aranpauii — 0coOu y Billi HIICTHAIIATH Ta
Oinpie pokiB. Y KBamiikoBaHOMY CKIaii 3704MHY, 1o nependadennit 4. 2 c1. 201-1 KK cy06 ekt
creriansHui — CIry:)k00Ba 0coba.

5. Cy6’exmusna cmopona nanoro 3nounny 3a ct. 201-1 KK — ymucen (npsMuii un He npsiMuii).
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ooyenm Kaghedpu YusinbHO20 Ma KPUMIHAILHO20 NPABA
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Tncmumymy ynpaeninms, mexnoaoeit ma npaea

Jepoicasrozco ynisepcumemy inghpacmpyxmypu ma mexmonoziu
M. Kuis, Ykpaina

HJISIXU BJOCKOHAJIEHHA KPUMIHAJIBHO-IIPABOBOI OXOPOHHU
KUTTA OCOBU
Anomauia. Y cmammi po3enioaromscsi NUMAHHA KPUMIHATILHO-NPABOBOI OXOPOHU HCUMMSA OCOOU.

Asmop 38epmac ygazy Ha npobdiemu 3aKOHO0A84020 mMa NPAgo3aCcmoCO8HO20 Xapakmepy, AKi iCHylomy y Yiti
cghepi, ma npoOnoOHye MONCIUBT WLNAXY IX BUDIULEHHS.

Knrouoei cnosa: sbuscmeo, 8ionogioanvricmo, Keanigikayis, mepmin.

Annotation.. The article deals with issues of criminal law protection of a person’s life. The author draws
attention to the legislative and law-enforcement problems that exist in this area and offers possible ways to
solve them. The definition of murder as the intentional causing of the death of another person requires the
removal of the word "intentional” from Art. 115-118, 404 of the Criminal Code of Ukraine. It is proposed to
name Art. 119 of the Criminal Code of Ukraine "Causing death due to carelessness". The author also proposes
a new version of individual points of Part 2 of Art. 115 of the Criminal Code of Ukraine: clause 2 ("a minor,
a woman known to the perpetrator to be pregnant, an elderly person, a person with a disability, or a person
suffering from a mental disorder, having disabilities of mental development™); p. 3 ("a hostage or a person
who has been kidnapped or illegally deprived of liberty™); item 8 ("a person or a person close to him in
connection with the performance by this person of an official, public or other duty"); p. 11 (*committed on
order or in fulfillment of an order or order™); p. 13 (“committed by a person who previously committed murder
(assault on life), with the exception of murder provided for in Articles 116-118 of this Code™); p. 14
("committed on racial, national or religious grounds"). It is indicated the need to exclude part 2 of Art. 135 of
the Criminal Code, since the act specified in it is actually provided for in paragraph 2, part 2 of Article 115
of the Criminal Code.

The article suggests that when qualifying individual cases of encroachment on a person's life, the
intentional causing of death with serious consequences of criminal offenses provided for in Articles 146, 147,
152, 153 of the Criminal Code should not be recognized; do not apply Clause 8, Part 2, Art. 115, as well as
articles 348, 379, 400 of the Criminal Code, if the injured person violated the law while performing the relevant
duties; in the case of murder during a robbery attack, apply clause 6, part 2 of Article 115 and (in the absence
of qualifying or particularly qualifying signs of robbery) Part 1 of Art. 187 of the Criminal Code.

Keywords: murder, responsibility, qualification, term.
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IocranoBka npoduemu. EdextiBaa 60poTh0a 3 pi3HOMaHITHUMH TOCSTaHHSAMH Ha KUTTS JIIOJUHU
BUMAara€e HasBHOCTI B JepsKaBi BiAMOBIAHOI KpUMIHANIBHO-MIPAaBOBOI 0a3M Ta YITKWUX IMpaBWi KBasigikamii
BUIIAJIKIB, SIKi IPU3BOJATH IO CMEPTI 0COOM. AHalli3 YHHHOTO KPHMIiHAJIHHOTO 3aKOHOJABCTBA YKpaiHU Ta
MPaBO3aCTOCOBHOI MPAKTUKU CBITYMTH MPO HASABHICTH iICTOTHUX MpobieM y cdepi KpuMiHATIBEHO-TIPAaBOBOT
0ox0opoHH XUTTsI ocobu. Tak, Kpuminaneuuii konekc (mani KK) Ykpainu (manpuknan, y cr. 115) He 3aBxan
BpaxoBye crenr(idHi 0COOIMBOCTI CyCIiIBHO HEOE3MEUHUX JisiHb, 32 SKi ependadae BiAMOBIAANbHICTD, IO
HE J1a€ MOXXJIMBOCTI HaJaTH iM aJeKBaTHY KPHUMiHAJIBHO-PABOBY OLIHKY. OKpeMi MOJOKEHHS YHUHHOI
noctanoBH [ Inenymy BepxoBnoro Cyny Ykpainu (nani — [loctanosu) Big 7 motoro 2003 p. Ne 2 «[Ipo cynoBy
MPaKTUKY B CIIPaBax Mpo 3J0YMHU MPOTH KUTTA Ta 3A0POB’s1 0coOM» (SIKa 0 TOTO K HE 3aBXKAU BioOpakae
CTaH Cy4acHOTO KPUMIHAIBHOTO 3aKOHO/IaBCTBA) BUKIMKAIOTh MMUTAHHS MIOJ0 IT1JI0T HU3KH PEeKOMEHAAIIN, IKi
CTOCYIOTBCSI KBaihiKallii mocsiraHb Ha )KHUTTS 0COOH, OCKUTBKH B PSAJIi BUTIAAKIB CTBOPIOIOTH, 30KpEMa, 3arpo3y
MO/IBIHOTO I1HKPUMIiHYBaHHs (K, HAMpHWKIAJ, MPU KBamidikarii yMmMHcHOro BOWBCTBa 3apydyHHKa abo
BHUKpAJeHOI JIIOMWHU YA YMHUCHOTO BOWBCTBa, MOEMHAHOTO 31 3rBantyBaHHAM). B.O. HaBpoupkwnit
CIpaBeUIMBO 3a3HauaB, [0 TOCATaHHA He MoXke KBamiikyBatucs 3a crarreto OcoOmMBOI 4YacTUHU
KPUMiHAIBHOTO 3aKOHOJaBCTBA, SIKIIIO 1HIIIA CTATTS 3 YMCIIa IHKPUMIHOBAaHUX IIiH k€ 0CO01 TOBHICTIO OXOILTIOE
ckoeme [1, c. 98].

AHaJji3 ocTaHHIX qocaikeHb Ta myOaikaniid. [TuTaHHAM KPUMIHATBEHO-TIPABOBOI OXOPOHH KHUTTA
ocoOm TIpHUCBsYeHI mpami Takux nociigaukiB sk M.I. baxanos, C.B. bopomin, JL.I. I'myxaproBa, M.L
3aropoanikos, B.1. JlanoBenko, E.®. [loGeraiiino Ta iH., MpoTe 3aMIIAETHCS PAJ TpoOIeM, OB’ sI3aHUX 31
3MIHAMHM KPUMIHAJHHOTO 3aKOHOJABCTBA 1 HEOOXIJAHICTIO aJCKBAaTHOTO pearyBaHHsS Ha 1e 3 OOKy
MpaBO3acTOCyBadiB, 3 HE 3aBXKAW KOPEKTHUM (OPMYNIOBAHHSIM CKJIAJiB OKPEMHUX KpUMiHAJIbHHX
MPaBOMOPYIIEHb, BIJICYTHOCTI YITKMX TpaBWi KBamiikamii, siki, y CBOIO 4Yepry, IO3BOJSITH YHHUKATH
MOJIBIHHOTO IHKPUMIHYBAHHS, 1 5IKi, 3p03yMiJI0, MOTPEOYIOTH CBOTO BHPIIICHHS.

MeTo10 aoCTiTKeHHsI € pPo3poOKa MPOMO3UIlid MO BIOCKOHAJICHHIO YHHHOTO KPUMIHAJILHOTO
3aKOHOJIABCTBA YKpaiHM Ta TMPaBO3aCTOCOBHOI MpPAaKTHKKW Yy cdepi OOpoThOM 3 KpUMiHAJIBHUMH
MIPaBOMOPYIICHHSIMH MPOTH KHUTTS OCOOH.

Bukaan ocHoBHoro matepiaay. Crarrsa 115 KK Ykpainu nepenbavae BiJOBiJaNIbHICTh 32 YMHCHE
BOMBCTBO, NPH LIbOMY IMCIO3ULIS 4. 1 cTarTi BUKJIaJeHa HACTYIIHUM 4MHOM: «BOMBCTBO, TOOTO ymMHCHE
MIPOTHUTIPABHE 3aIOAisIHHS CMEPTI 1HIIIH JFOAMHI». ABTOP paHiIlle BKe 3BepTaB yBary Ha HeKOPEKTHICTh TAKOTO
BusHaueHHs y unHHOMY KK, amxe Bunukae cynepeuka mixk crarramu 115 i 119 KK Vkpainu, ockinabku
OCTaHHs Tiepef0avyae BiAMOBIMANBHICTh 32 BOMBCTBO 4epe3 HEOOEPEkKHICTh, 1 MPOIMOHYBaB, 30KpeMa, abo
npsaMo BkazaTu y aucno3uuii 4. 1 ct. 115 KK Ykpainn Ha ymucHuii xapakrep BOMBCTBa, ado 3acTOCYBaTu y
ct. 119 KK Ykpainu TepMmiH «3amoJissHHs cMepTi uepe3 HeoOepexHIcTh» [2, c. 179]. 3 MeTor0 yHUKHEHHS
cynepeunocreil Mix cratTsiMu KK Ykpainu, kpammm BUAAETbCS came APYTHid BapiaHT. 3 TaKOro poly UTaHb
3.A. TpocTiok 3a3Havana: «KpumiHansHO-IpaBoBUil TepMiH Mae OyTH ogHO3HaAYHUM. OJHOMY KPHUMiHAJIBHO-
MPaBOBOMY IOHSTTIO NOBHHEH HPUCBOIOBATHCS OJUH KPHMiHAJIBLHO-TIPABOBUM TEPMiH 1, HaBMaku, pi3Hi
MOHSTTS Ta Kareropii MOBHHHI MMO3HAYaTHCS BiAMIHHMMH TepMiHamu. [3, c. 16]. JlilicHo, BOMBCTBOM
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JOLITbHIIIE BU3HABATU CaMe YMHUCHE IPOTUIIPABHE 3aMoIiTHHs CMEPTI 1HIIH JIOAMHI 1 HE MOINPIOBATH LK
TEPMiH Ha BUNIAJIKA HEOOEPEKHOTO 3amoAissHH il cMepTi. Takum unHoM, cT. 115 KK Vkpainu kpaie Ha3Batu
«BOUBCTBOY, y 4. 2 Li€l CTATTi 3AJIMIIMTH BKa31BKY POCTO Ha «BOMBCTBOY (0€3 BKa3iBKM Ha «yMHCHEY), a CT.
119 KK VYkpainn Ha3BaTu «3amomisHHS CMEpTi 4yepe3 HEeoOepekHIiCTh» 1 BHECTH HEOOXiIHI 3MiHH 10
qUcno3uiii vactuH 1 12 crarTi, 3amiHuBIIN « BOMBCTBO Yepe3 HEOOCSPESIKHICThY Ha «3amo/IiTHHSI CMEPTi Yepe3
HeoOepexxHicTh». Taki MOMeHTH MoTpiOHO BpaxyBatH iy ctartsix 116-118 KK Ykpainu, a Takox y 4.5 ct. 404
KK Ykpainu 3aMiHUBIIN B HUX TEPMiH «yMHUCHE BOMBCTBO» HA «BOMBCTBOY.

IMynkr 2 4. 2 c1. 115 KK Ykpainu B gkocTi kBaniikyr04oi 03HAKH KPUMIHAJIBHOTO MPAaBOMOPYILICHHS
BKa3ye Ha yMHCHE BOMBCTBO MAJIOJIITHHOT JUTHHH a00 KIiHKH, SIKa 3aBiIOMO JIs BAHHOTO epedyBaia y cTaHi
BariTHOCTI. B maHOMy BWMNAAKy MOTEPHUIAMH € OCOOW, SIKI HayleXaTh N0 AY)KE€ BpPa3IWBUX KaTeropin
HAceleHHS B CHJIy CBOTO BiKy a0o0 cHenmudiqHOTO CTaHy OpraHi3My i B CHJIy LbOTO MalOTh MEHIIe
MOJKITUBOCTEH JIJISi CaMO3axHCTy (MOPIBHSHO 3 1HITUMH JFOJMH). 3p03YMLJI0, IO JIOJUHA, KA MOCATaE Ha
KUTTS AUTHHU a0 BariTHOI KIHKH, XapaKTepU3YETHCS IiIBHILEHOI0 CYCIIIBHOIO HEOE3MEKOK 1 MOBHHHA
HECTH ORI CyBOpe moKapaHHs. [Ipu iboMy CItiJT 3a3HAYNTH, 110 TTOCUIICHOT KpUMiHAIBHO-TIPABOBOT OXOPOHHI
MOTPeOYIOTH HE JIMIIE MAIONITHI — TOOTO 0coOu y Bimi 10 14 pokiB, a # Bci iHm ocodu y Bimi 1018 pokis.
Tomy croBa «ManomiTHROI AUTHHU» Y 1. 2 4. 2 cT. 115 KK Ykpainu kpaiie 3aMiHATH Ha «HETTOBHOIITHBOTOY.
Heo0ximHO TakoX 3a3HAYHTH, 1[0 HE3PO3YMIJIOKO € TIO3HINISI 3aKOHOIABIIA, KW, TIepe0aunBIIN Y 3aranbHii
gactuHi (1. 6 4. 1 cT. 67) KK Ykpainu cepen oOcTaBuH, sSKi OOTSKYIOTh TOKapaHHS, y TOMY YHCITi 1 BAMHEHHS
KPUMIHAIBHOTO TPABOIMOPYIICHHS HIOAO OCOOM TOXWIJIOTO BiKy, 0coOM 3 iHBaNiJHICTIO a00 ocoOu, sika
CTpaKIa€ Ha MCUXIYHUN PO3Ja], MA€ BaJAH PO3YMOBOTO PO3BUTKY, OOXOAMTH 1€ MUTAHHS CTOPOHOIO B Psiji
crareit OcoonuBoi yactuau KK Ykpainu. Beaskaemo 3a qolinbpHe BpaxyBaTd i MOMEHTH, 30KpeMa, y II. 2 .
2 c1. 115 KK VYkpainu, skuii aklleHTye yBary Ha BpasiMBHX pHcax MOTEPHUTHX 0ci0, i BUKIAcTH HOro y
HACTYIHIN peJaKIii: «HeMOBHOMITHBOI0, )KIHKH, SKa 3aBiZIOMO JUIs BUHHOTO NepeOyBaja y CTaHi BariTHOCTI,
0co0M MOXUIIOr0O BiKy, 0cOOHM 3 iHBaJiHICTIO 200 0coOM, siKa CTpaKJae Ha IMCHXIYHWI po3iaj, Mae BajH
PO3YMOBOTO PO3BHUTKY». Y IIbOMY PaKypci TaKOX CIIiji 3BEpHYTH yBary Ha HasBHiCTh Y KK Ykpainu mo cyTi
3aKpITUICHOT 3aKOHOIaBUOl MOXKIIMBOCTI JISSIKUM MaTepsM YHHKATH CHPABEIIMBOTO TIOKapaHHS 32 BUMHEHHS
JisiHb, BHACIJIOK SKUX JWTHHA MOXE 3aruHyTH. Mosa iine mnpo 4. 2 cr. 135 KK, sxa nependauae
BIJIMOBITaJIbHICTh 3a 3aBiflOME€ 3aJIHIICHHA 0€3 JOIIOMOTH MATip 0 CBO€I HOBOHAPOHKEHO! IUTHHH, SKIIO
MaTip He mepeOyBaiia B 0OOYMOBIIEHOMY TOJIOTaMU CTaHi. HasBHICTh 1i€1 HOPMU B3aralli BUKJIMKA€E TMOJIUB,
aJIKe SIKILO JKiHKa, sIKa HapoAWiIa JUTUHY 1 IPU LOMY IepeOyBa€ y MOBHICTIO aJIeKBATHOMY CTaHi, 3aJIMIIAE
il Hanmpu3BOJISIIE, BOHA HE MOXXE HE PO3YMITH, L0 JUTHHA ONMUHSIETHCS MiA 3arpo30r0 cMepTi. A B Takii
cUTyalii € BCi MiCTaBH BBaXKaTH, IO B HEi OyB ymHcen Ha 1MO30aBICHHS IUTHHU JKUTTA 1 11 MOBENiHKY 3a
YHMHHUM 3aKOHO/IaBCTBOM MOTPiOHO KBastiikyBaTu abo K BOMBCTBO MaJIONITHHOT AUTUHM (y pa3i HACTaHHS
cMepTi Maioka) a0do sIK 3aMax Ha BOMBCTBO MAaJIONITHBOI JUTHHH - TOOTO B OyAb-SIKOMY BUIAIKYy 3
ypaxyBaHHSAM monoxeHb m. 2 4. 2 ct. 115 KK. A 3apa3 mMoxnuBa curyamis, KOJIM Taki «Matepi» OyayTh
BignoBigaty abo 3a 4. 2 cr. 135 KK abo (y pasi 3arubeni gutuan) — 3a 4. 3 cr. 135 KK, mo € HenpaBuibHUM
SIK 3 TOYKH 30pY KPUMiHAILHO-TIPABOBOI OIIHKM TMOBEJIHKH TaKUX JKIHOK, TaK 1 3 TOYKH 30py MOKapaHHS,
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nepeabadeHoro yactuaamu 2 i 3 ct. 135 KK, sike 3HauHO MeHIe HiX MOKapaHHs, nependayene 4. 2 ct. 115
KK. Takum 4nHOM, 3 METOIO HEAOMYIIEHH HEOOTPYHTOBAHO M’ SIKOTO MiAXOY 10 MaTepiB, sIKi MOCATAIOTh Ha
JKUTTS CBOIX HOBOHAPOKEHUX JITCH, JIOIUIBHIIIEC BUKIIOUUTH 4. 2 cT. 135 KK Ykpainu.

IMynkr 3 4. 2 cr. 115 KK Vkpainu y sikocTi kBadipikoBaHOTO BUAY YMHUCHOTO BOMBCTBA BKa3ye Ha
yMHCHE BOMBCTBO 3apy4HHKa a00 BUKPAJCHOI JIIOAWHU. 3 IPUBOIY YMHHOI pefaKiii MyHKTY CIiJ 3a3HaYUTH
HACTyMHE. 3aKOHOJABellb OOMEXKYEThCSl BKA3iBKAMU Ha 3apy4HHKA Ta BHUKpaJeHY JIIOJUHY. 3aKOHOMipHO
BUHHKAE MMUTaHHS: a HACKUTBKU KOpEKTHe 3acTocyBaHHA 11. 3 4. 2 cT. 115 KK Ykpainu y Bunasaky, Koiu BOMIU
JIOAMHY, SIKY HE3aKOHHO 1M030aBUIIM BOJIi, ajie Ky NP LIbOMY He BUKpaaanu abo He 3po0uiH ii 3apydHUKOM?
CrpaBa B TiM, IO BUKpaJAeHH Niepeadadae NepeMillieHHs! JTI0AWHH 3 OAHOTO MICIIA 10 1HILIOTO, IPOTE JIIOJUHY
MOXKYTh IT030aBUTH BOTi Oe3 11 mepemimmeHHs (3a4MHUBIIY B IPUMIIIEHHI, BiiOpaBImm 3acobn nepecyBaHHS i
1.1..). Take He3akOHHE MO30aBIEHHS BOJII HE MOXKHA KBalli(hiKyBaTH SK BHKDAJCHHSA, a OTXKE OIIHIOBATH
BOMBCTBO JIIOAMHHU Y TAKOMY BHUIIAJIKy caMe SIK BUKPaJeHOT HaBpsA UM MPaBWIbHO. 3rigHo 3 1. 7 [loctaHoBH,
BiJIMTOBITaJIbHICTH 32 YMHUCHE BOMBCTBO 3apyYHUKA HACTAE 32 YMOBH, IO MOTEPHLINI OyB 3apydIHUKOM (TOOTO
0c00010, sika OyIa 3aXOIUICHa UM TpUMAaacs 3 METOI0 CIIOHYKATH 11 pOANYiB, AepkaBHY abo0 iHIIY YCTaHOBY,
MiIPUEMCTBO M OpraHizaiito, ¢izugHy abo ciry)k00By 0co0y A0 BUYMHEHHS YW YTPUMaHHS Bijl BUMHEHHS
OyIb-gKOi il K yMOBH 3BUIEHEHHS) 1 BHHHA 0c00a 1€ YCBiTOMITIOBaJa. AJie K 3HOB HE3PO3yMLIO, SIK OyTH B
CUTYaIlil, KOJH JIOANHY, HATIPUKIIA/1, 3a9UHWIHA B IPUMIIICHHI, HISIKHX BUMOT HIKOMY HE BICYBAJIH, a MOTIM i
BOMIM. MOXKITMBUM BapiaHTOM BUPIIIEHHS TaKO1 CUTYAIlii € MTOmoBHEHHS 1. 3 1. 2 ¢T. 115 okpeMoro BKa3iBKOIO
Ha JIIOJUHY, Ky HE3aKOHHO MO030aBHIM BOJII (MOPSA i3 3apyYHHKOM Ta BUKPAJCHOIO JIOAUHOI0). OKpeMol
yBaru 3aciyroBye MOJIOKEHHs 11. 7 [IocTaHOBH, 3TiHO 3 SKUM Jii 0COOH, sika BUMHMJIIA 3JI0UHH, TIepe0aueHUH
ct. 147, 1 ymucHO BOWIA 3apy4yHHKA, MalOTh KBaJIi(iKyBaTHCA 32 4. 2 i€l CTATTi 32 03HAKOIO CIIPHUYMHEHHS
TSOKKUAX HACHiAKIB i 3a 1. 3 4. 2 ct. 115 KK. Takwuii mijaxi € HiYUM iHIITUM SIK TIOJIBIHHUM THKPUMIHYBaHHSIM,
OCKUIBKH BUHHIN 0CO01 JBiYl IHKPUMIHYETHCSI CMEPTh MOTEPIIIOrO, 110, Y CBOIO Yepry, MOpYyIIye 3a00poHy
MOJIBIMHOT BIAMOBIMAILHOCTI, sika 3akpimuieHa 4. 1 ct. 61 Koncrurynii Ykpainu ta 4. 3 ct. 2 KK Ykpainu.
[IpaBunbpHUM Oyze kBamiiKyBaTH Taki BUMAIKH (32 BiICYTHOCTI KBami(ikyloUnx O3HaK, nepeadadyeHnx 4. 2
ct. 147KK)3au4. 1 ct. 147 KK tam. 3 4. 2 ct. 115 KK Ykpainu. 3a 03HaK0I0 ClIpHIMHEHHS TSDKKUX HACIIIKIB
(4. 2 cr. 147 KK) cnig xBanmidikyBatu, 30KpemMa, BUMAIKH HEOOEPEKHOTO 3aNOISTHHS 3apyYHHUKY CMEpPTI.
Cxo03xa KpUMiHaJIBHO-TIPaBOBA OILIiHKA OBUHHA OyTH 1y BUNAAKaX, KOJIU JIIOAUHY HE3aKOHHO 11030aBUIIN BOJI
a00 BUKpAJU: AKIIO ITOTEPILIOTo 0yI0 yMUCHO BOUTO (i IpH IIbOMY BiJICYTHI O3HaKH, iepeadadeni 4. 21 3 cr.
146 KK), To kBamidikauis aiii BuHHOTO noBuHHA O0yTH 3a 4. 1 cT. 146 KK Ta 1. 3 u. 2 ct. 115 KK Vkpainu.

Huckyciitaum € nonoxenns 1. 10 [loctanoBw, 3rifHO 3 IKUM y pa3i BANHEHHS YMUCHOTO BOMBCTBA Mij
yac po30iiftHOro Hanaay Aii BHHHOTO KBamiikyrorbes 3a . 6 4. 2 ¢T. 115 KK i 1. 4 ct. 187 KK. Takwuii niaxin
HaBpAJ YU MOXKHA MIATPUMATH, OCKIJIBKM HE3pOo3yMiio a0 yoro TyT B3araini 4. 4 cr. 187 KK, y sikiif MoBa,
30KpeMa, Hje mpo po30ild, MOeTHAHMM 13 3aMOiTHHAM TSHKKUX TIIECHUX YIIKOJDKEHb. SIKIO JFOAMHY ITiJ 4ac
PO30iifHOTO HaMaxy YMHCHO MO30aBIISIOTh )KHUTTS, TO JOIIIbHIIIE KBATIQIKyBaTH TaKi BUMIAAKH 3a 1. 6 4. 2 CT.
115 KK i 4. 1 cr. 187 KK Ykpainu (3a BiacyTHOCTI KBami(iKylounx Yd OCOOJIMBO KBalli(iKyrOuUMX O3HAK,
nepenbadenux cr. 187 KK).
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IToTpi6HO 3BepHYyTH yBary Ha 1. 8 4. 2 cT. 115 KK Vkpainu, sxuii nepeadavae BiNOBiambHICTh 3a
yMHCHE BOMBCTBO 0cOOM UM 11 ONM3BKOTr0o pojuya y 3B’3KYy 3 BUKOHAHHSM IIi€l0 0c000I0 CIIy>k00BOro abo
rpoMajcbkoro 00oB’si3Ky. [lo-mepiie, HaBpsiA UM MPaBUIIBHO BKA3yBaTH y IIbOMY ITYHKTI JIMIIIE HA «OJIHU3bKOTO
ponuyay, aJKe MOCTPa)¥JaTh y 3B’SI3KY 3 BKa3aHOK Y CTATTi MisUIBHICTIO OCOOM MOKe ¥ iHIIa Oyu3bKa iif
JIOAMHA, 5IKA, TPOTe, HE HAJECKUTh 10 ONM3BKUX poAWyiB (HapedeHa, apyr). JlowinbHime 3aMiHUTH
«ONMM3BKOTO pOAMYa» Ha «OJHM3BbKY JIOAMHY», IO A03BOJUTH OUTHII MOBHO OLIHIOBATH 3 KPHUMiHaJIbHO-
MPaBOBOI TOYKH 30pY BUIMAIKH MMOCSTAHHS Ha )KUTTS JIIOAUHU CaMe 3-3a TOT0, 110 BOHA Ma€ 0cOOIMBE 3HAYCHHS
Ui 0coOM, sIka BHUKOHYE CIY»)OOBHH a0o rpomaichkuii 000B’s30k. [lo-apyre, BHKIMKae 3ayBakKeHHS
3aKOHOJ/IaBUYa BKa3iBKa JIMIIE HA «CIyxkO0BUH a00 rpoMalchKuil 000B’130K» 0cOo0H. OCKIIbKY 3aKOHOAAaBYA
TEPMIHOJIOTiSI Mae OyTH MaKCHMaJdbHO TOYHOIO Ta KOPEKTHOIO, TO 3aCTOCOBYBATH TEPMIH «CITy>KOOBHH
000B’s130K» MOJKHA JIUIIIE IO CITYKO00BO1 0COOM, 03HAKH SIKOT MPSAMO 3aKpIIJIeH] B 3aK0HI (1HaKIIe el TepMiH
MPOCTO BTpayae ceHC). HaBpsna 9m BIpHO TOBOPHUTH TIPO «CIY>KOOBHH OOOB’SI30K» MO BIJHOIICHHIO IO
TiSUTBHOCTI, HATIPUKIIA, MTPUOUPATHHHUIN, CAHTEXHIKA Y1 BOMiL. BOHM BUKOHYIOTH mpodeciliHi, mocamoBi, ane
K HisIK He CITy’k00Bi 000B’13KH, OCKLUIBKH 32 CBOIM CTaTyCOM HE HaJIeXaTh 10 CIIy:KO00BHX 0ci0. BpaxoByroun
BHIIIEBKa3aHe, Kparie rmepenoadut y . 8 4. 2 ct. 115 KK Ykpainu BifnoBinanpHICTh 32 BOUBCTBO «0COOH UM
ONMM3pKOi i JIOAWHHM y 3B’S3KYy 3 BUKOHAHHAM III€I0 OCOOOK0 CITy’)KOOBOTO, TPOMAJCHKOTO YW IHIIIOTO
000B’s13Ky» (TaKWM MiIXiJT CIIiJ 3aCTOCYBATH 1 B CHeNiaJbHIX HOpMax, Hampukias, y crartsax 348, 379, 400
KK Yxpainn). [Ipu mboMy ci1ij] 3a3Ha9UTH, O J1ii BAHHOTO MTOBHHHI KBANTi(PiKyBaTHCS 32 BKA3aHUMH CTATTSIMH
JUIIE y BUMAJKaX, KOJW caM MOTEPHiUIMK MPH BHKOHAHHI BiNMOBITHUX OOOB’S3KIB HE MOPYIIYBaB 3aKOH.
CrpaBa B TiM, IO SIKIO, HAMIPHUKIAJ, 3’ SICYETHCS, IO TOCSATaHHs HA JKUTTS MpaliBHUKA MPaBOOXOPOHHOTO
oprany OyJO BHKIMKaHO BYMHEHHsIM 3 Horo Ooky mepeBuieHHs Biaau (cT. 365 KK) abo mputsraeHHsIM
3aBiJJOMO HEBHHHOTO JI0 KpUMiHaIBHOI BianoBigansHOCTi (cT. 372 KK), To kBamidikamis y Takux BHUMAAKax
niii BuHHOTO 3a cT. 348 KK Oyzme HaBpsi 4M NpaBHIBHOIO, aKE CIIY:KOOBI OOOB’SI3KM IpalliBHUKA
MPaBOOXOPOHHOTO0 OpraHy HE MependayvaroTh MOPYHICHHS HUM 3aKOHY. BUIBII NMpaBHIBHOIO BUIAETHCS
kBaymiikariist Jii BUHHOTO (B 3aJICKHOCTI BiJi HAsSBHOCTI a00 BIJCYTHOCTI KBali(hiKyrOUMX O3HAaK) 3a
BignoBigauMu yactuHamu cT. 115 KK Ykpainu, npu npomy He 3actocoBytoun 1. § 4. 2 ct. 115 KK, ockinbku
y Takii cuTyaii, ik BXKe 3a3Ha4anocs, MiICTaB JJis IIbOTO HEMAE.

3anumaeTsCsl BIAKPUTHM NUTaHHS NPaBHIBHOI KBadidikamii yMHCHOro BOMBCTBA, HOEIHAHOIO i3
3TBAITYBAaHHSIM a00 CeKcyallbHUM HacuinbecTBOM. CripaBa B TiM, 110 3a IONEpeIHbOI peaakuii crateit 152, 153
KK Ykpainu gisio npasuio, 3akpimiene y 1. 14 IlocranoBu, 3rigHo 3 SKUM [ii BAHHOTO KBaliiKyBanucs 3a
m 1049. 2 ct. 115 KK i3a4. 4 cr. 152 yn 3a 4. 3 cr. 153 KK (32 03HaKO¥ CIPUYMHEHHS TSHKKAX HACIIJKIB).
Bxxe TOmi BHMHHMKana 3arpo3a MOJABIHHOTO i1HKPUMiHYBaHHS, OCKUIBKM 3allOisSHHA CcMepTi ABiul
iHKpuMiHyBanocst BUHHOMY. [litowa pemakuis ct. 152 KK y u. 5 mepenbauae BianmoBijalbHICTH 3a
3TBAITYBAHHS, IiependaueHe YaCTUHAMH MEPIIOI0, APYrol0 ad0 TPETHOIO i€l CTaTTi, 0 COPUYMHHUIIO TSKKI
Hacniaku. TyT MOXKHA TOTOAMTHCS 3 IO3ULIET0, PO sIKy ToBoputh O.0. lynopos, a came, 1o aii ocodu, sika
B Tpoleci 3rBaiTyBaHHsA a0o BiApa3y micisl HBOIO BUMHHMIA YMHCHE BOMBCTBO NOTEpHiioi ocobwu,
kBamiQikyrorbes 3a m. 10 4. 2 ct. 115 1 cr. 152 (inkpuminyBaHHA Tiel ym iHmoi yactuau crarti KK mpo
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3TBAITYBAaHHS 3aJISKUTh Bijl HASIBHOCTI B JisIX BUHYBaTOr0 KBai(iKyrounX (0cOOIMBO KBaTi(hiKyIOUnX) 03HAK
3JI0YMHY); 32 BKa3aHUX OOCTaBMH CMEpPTh MOTEPIIOI 0cOOM HE MOXKE PO3TILIIATHCH SIK MPOSIB TSHKKHX
HACIiAKIB 3rBAJITYBAaHHS, iHAKIIe YMUCHE CIIPUYMHEHHS CMEPTi MOTeprnuioMy OyZe IBidi iHKpUMiHYBaTUCS
BuHyBaToMy [4, C. 480-481]. Takuii migxig moBuHeH OyTH 1 mMpH KBadidikamii yMHCHOTO BOMBCTBA,
MOEAHAHOTO 13 CEeKCyallbHUM HacHUIbCTBOM (T0OTO, 1. 10 u. 2 cT. 115 1 koHKpeTHa yacTtuHa cT. 153 KK).

OxkpeMo CITiji 3BepHYTH yBary Ha yMUCHE BOUBCTBO BuMHEHe Ha 3amoBiieHHS (1. 11 4. 2 cT. 115 KK).
CrpaBa B TiM, IIO TEPMiH «3aMOBJICHHS» caM 10O co0i O3HAYa€e Yrojy, BIIIOBIIHO JIO SIKOI BHKOHABEIh
3000B’SI3y€ThCSl BUNHUTH B iIHTEpecax 3aMOBHMKA MEBHi [Iil, 2 3aMOBHUK — BUMHUTH B iIHTepecax BUKOHABLIS
MeBHi Aii MaTepianbHOTO YM HEMaTepiallbHOTO XapakTepy ado K He BUMHIOBATH iX. Takuii miaxin cnpaBeaanBo
3akpimieHuid y n. 15 IlocraHOBH, OJHAK HaBPSI YW MOXHA MOTOJUTUCH 3 THUM, IO Iif 3aMOBJICHHSIM TaM
TaKOX PO3YMIEThCA HaKa3 UM po3nopspKeHHs. Konn kepiBHUK HaKa3ye MiAIerioMy och 3p0OHTH, TO KOJHA
31 CTOpIH TaKWX BiAHOCUH HE BU3HAYAE II€ 5K «3aMOBJICHHSD», OCKIJIbKY TYT HEMA€ PiBHOMPABHOCTI MK HUMH.
Takum unHOM, Kparmie okpeMo BkazaTtu y 1. 11 4. 2 ct. 115 KK Ha Haka3 abo po3nopsmKeHHs.

ITyakt 13 9. 2 cr. 115 KK VYkpainu mepenbadae BiAMOBiTaNbHICTH 32 YMHUCHE BOHMBCTBO, BUMHEHE
0c00010, SIKa paHillle BYNHUIA YMUCHE BOUBCTBO, 32 BHHATKOM BOMBCTBa, IepeadoadeHoro crarrsmu 116-118
uporo Konekcy. 3 npuBoay YMHHOI pefakiii LbOro MyHKTY CIiJl 3BEpHYTH yBary Ha Taki MomeHTH. CioBa
«BYMHEHE 0c00010, SKa paHillle BUNHUIIA YMUCHE BOMBCTBOY, JIOTIYHO IPU3BOIATH 10 BUCHOBKY, 1110 3 LIUM
ITyHKTOM TIOBWHHA BiAMOBiAaTH 0co0a, sika paHille BUMHUIIA caMe 3aKiHdeHe BOMBCTBO, a HE TOTYBaHHS 49U
3amax Ha Hboro. [lomokenus m. 17 IlocTaHoBHM, 3rifHO 3 SIKUM BiJTOBIJAJIBHICTh 332 TMOBTOPHE YMHCHE
BOMBCTBO HACcTa€ HE3aJISKHO BiJl TOTO, UM BUMHHUIIA 0c00a 3aKiHYCHE BOMBCTBO UM TOTYBAaHHS JI0 HHOTO a00
3aMax Ha HBOTO, € IPaBHJIBHUM TI0 CYTi, ajJie He 30BCIM BiMOBiIa€ 3aKOHOIABYOMY (OPMYIIIOBaHHIO T1. 13 1.
2 cr. 115 KK. Takox ci1ij] 3a3Ha4KTH, 1110 TEPMiH «BOMBCTBO», 1 B Ha3Bi, 1 B TEKCTI CTATTi, BXXUBAETHCS JIHIIIE
y crartsax 115-119 KK, y To#i ke yac B iHmux crartsix KK moxna modauntu pizHy cutyaitito. Hanpuknan: y
ct. 112 KK sk B Ha3Bi, TaK i B IUCIO3UIIIT CTATTi, BKUBAETHCSI TEPMiH «IIOCSTAHHS HA YKHUTTS», 4 Y CTATTAX
348, 379, 400 KK y Ha3Bi (irypye «mocsraHHs Ha KHTTS», a B JUCIO3MIII — «BOMBCTBO ab0 3aMax Ha
BOMBCTBO» (TOOTO, 3aMax Ha BOMBCTBO, MOPsI/] 3 CAMUM BOMBCTBOM, BU3HAETHCS 3aKIHUCHUM KPUMiHATBHUM
MpaBonopymeHHsaM). [t GopMyBaHHS €JMHOTO 3aKOHO/ABYOTO IMiAXOJY /10 TAKMX MUTaHb, IO COPUSTHME
aJeKBaTHIM KBawi(hikamii pi3HUX BUITAJIKIB MOCSITAHHS HA JKUATTS B KOHTEKCTI IMOBTOPHOCTI KPHUMiHAIBHUAX
MIPaBOIIOPYIIEHb, PO AKi ime MoBa y ct. 115 KK, m. 13 4. 2 miei crarTi Kpaie BUKIACTH HACTYITHHUM YHHOM:
«BUMHEHE OCO000, sIKa paHillle BYMHWIA BOUBCTBO (MOCSTAaHHS HA JKUTTS), 32 BHUHSATKOM BOWBCTBA,
nependadeHoro crartsamu 116-118 nporo Komekcy».

Y o 14 4. 2 ct. 115 KK VYkpainu nepeabaveHa BiJmoBiAaJdbHICTh 32 YMHCHE BOWBCTBO 3 MOTHUBIB
pacoBoi, HamioOHaJIbHOI YW pENiriiHOl HeTepmuMOcTi. 3 OAHI€] CTOPOHHM, TaKa IMO3MILIsS 3aKOHOAABLS €
MPaBUIBHOIO, IPOTE, 3 1HIIOI CTOPOHHU, JAil0Ya PeAaKiis MYHKTY 3aJUILIA€E 11032 YBAro0 BUMAAKH TaK 3BAaHUX
«PUTYaJbHUX BOMBCTBY», XapaKTEPHUX, 30KpeMa, JUIA Pi3HOMAHITHHX CAaTaHWHCHKHUX KYJIBTIiB, A€ JIIOJICHKE
KEPTBOIIPUHECEHHSI € CKIaJ0BOIO YacTUHOIO pedirii. [IpoTe, came peniriiiHa HETEPMUMICTD Y TAKUX BUNAAKAX
MOJke OyTH BiJICYyTHs (B3arajii Mo>ke OyTH CUTYyallis, KOJIM BOUBII Ta )KEPTBa HAJICKATh /10 OZHIET pesiriiHol

145



DICTUM FACTUM KPUMIHAJIBHE ITPABO TA IMTPOLEC. KPUMIHOJIOI'TA.
KPUMIHAJIICTUKA

CHUTBHOTH). 3a ICHYIOYOTO 3aKOHOJaBYOTO IMiIXOAY J0 TaKMX BHUIAJKIB (SKIO, 3BUYAWHO, OYIyTh BiACYTHI
O3HaKH, epeadaveHi iHmMMHU myHKTaMu 4. 2 cT. 115 KK, sk, Hanmpukiaa, ManxomiTHIH BiK, BariTHICTh KEPTBH
49i 0CO0JIMBA KOPCTOKICTh), KBamidikyBaTH Taki [ii moTpioHO 3a 4. 1 cr. 115 KK, mo HaBpsa un MokHa
BU3HATH TPAaBUJILHHUM, OCKUJIbKH JIIOJMHA, SiKa BOMBA€ iHIIY JIMIIE TOMY, IO LBOTO BHMAarae ii pedmiris,
CTaHOBHTH MiABHIICHY CYCHUIbHY HeOe3neKy i ii MmoBeJiHKy He MOYKHa CTaBUTH Ha OAWH AMCIIO3MTUBHHN
piBEHB 3, HANIPUKJIal, BOMBCTBOM 3 IOMCTH Y 3 PEBHOILIB, SKi, 30KpeMa, kBamidikytoTscs 3a 4. 1 ct. 115 KK.
Buxonsan 3 nboro, OibIn BJaior Moxe OyTr HacTymHa peaakilis m. 14 4. 2 ct. 115 KK Ykpainu: «BunHeHe
Ha PacoBOMY, HalliOHAJTHHOMY YU PEiridiHOMy IpyHTi». Takuil miaxia JO03BONUTH aleKBaTHO KBalliiKyBaTH
SIK, 30KpeMa, BOUBCTBO, BUKIIMKAaHE HETEPIUMICTIO A0 MPEJCTaBHHUKIB MIEBHOI pacoBOi, €THIYHOI Y peiriiHol
CHUTBHOTH, TaK 1 3ragyBaHi BUIIE BUMAJKNA PUTYyaTbHIUX BOMBCTB.

Buchopku. TakuM 4YMHOM, 3 METOI BIOCKOHAJCHHS KPHUMIHJIBHOIO 3aKOHOAABCTBA Ta
MIPaB0O3aCTOCOBHOI MPAKTUKU y chepi OOpOoThOM 3 MOCATaHHAMH Ha JKHUTTS 0coOM, HEOOXiTHO: BU3HAYAOUN
BOMBCTBOM CaMe YMHCHE 3arOisTHHS CMEPTI 1HIIIH TIOAMHI, BUKITFOYNTH 31 cT. 115-118, a Takoxk 3 4. 5 cT. 404
KK VYxkpainu cmoBo «ymucHe», mepemdauusmim ogHodacHo y cr. 119 KK VYkpainu BiamoBiganbHICTH 3a
3aMofdisiHAS CcMepTi uepe3 HeobepexkHicTh; WM. 2 4. 2 cr. 115 KK Bukmactu y HacTymHIN pemaxiii:
«HETIOBHOJITHBOTO, iHKH, KA 3aB1IOMO JIJIs1 BAHHOTO Mlepe0yBalia y CTaHi BariTHOCTI, 0COOH MOXUIIOTO BiKY,
0co0W 3 IHBANAHICTIO a00 0cO0W, KA CTPAXKAAE HA IMCUXIYHAN PO3Tal, Mac€ Bagud PO3yMOBOTO PO3BUTKYY;
BukitouuTH 4. 2 cT. 135 KK Ykpainun, ockinbky nepegdavdeHe HEero MisTHHSI OXOITIoeThes 1. 2 9. 2 ¢T. 115 KK;
m.3 4. 2 ct. 115 KK VYkpainu BHKIAcTH y HACTYIHIN pelakuii: «3apydyHuKa a0do JIOIUHH, SIKy BUKPaIW YU
HE3aKOHHO TI030aBHIIH BOJII», IPU BOMY (11 YHUKHEHHS MIOJBIITHOTO THKPUMiHYBaHHS) Y BUTIaIKaX BOUBCTB
MOTEPIINX 0co0aMH, sIKi BUMHSIIH Aii, epeadadeHi Takox cT. 146 abo 147 KK, kBanmidikyBatu 1ii BUHHHX
noTpiOHO 3a 1. 3 u. 2 ¢T. 115 Ta 3a BiAnoBigHMMH YyacTHaMU cTatel 146 abo 147 KK, He BU3HAIOUM yMHUCHE
3aMOJIiTHHST CMEPTi MOTEPIiIOMY TSHKKUMH HAciJIKaMd [UX KPUMiHAIGHUX TPaBOMOPYIICHB; YMHCHE
3aoJliTHHSI CMepTi i, Jyac po3bilfHoro Hamaay kBamidikyBatd 3a m. 6 4. 2 cr. 115 Ta (3a BiICYTHOCTI
kBati(hikyrounx abo 0co0MBO KBalli(hikyrouux o3Hak po30oro) u. 1 ¢r. 187 KK; m. 8 u. 2 c1. 115 KK Bukiactu
y Takiil penakiii: «ocoOu uu OIU3bKOI 1 JIOJMHM y 3B’S3KY 3 BHKOHAHHSM IIi€}0 0CO00I0 CITy)X00BOIO,
IPOMaJICBKOTO YH 1HIIIOTO 000B’SI3KY», ITPH [IOMY 3aMiHUBIIHU Y cTaTTsax 348, 379, 400 KK Ykpainu tepmin
«ONMM3BKUX POJINYIB» HA «ONHM3BKUX»; A1 YHUKHEHHS MOJIBIHHOTO iHKPUMIHYBaHHS KBANMi(iKyBaTH BUTIAIKU
BOMBCTB, ITOETHAHNX 13 3TBAJITYBaHHSAM a00 CeKCyallbHUM HAaCWIIbcTBOM 3a 1. 10 4. 2 cr. 115 Ta BiamoBigHIMH
yactuHaMu ctareit 152 a6o 153 KK Ykpainu (He BU3HaI0Un yMHUCHE 3al0OISIHHS CMEPTI TSHKKMMH HaclIiIKaMu
BIANOBIAHUX KpHMiHaNbHUX mHpaBomnopymens); m. 11 u. 2 cr. 115 KK VYkpainn Buknactu y HacTymHii
penakuii: «BUMHEHE Ha 3aMOBJICHHs a00 Ha BUKOHAHHS Hakasy 4 po3nopsyikeHHs»; m. 13 4. 2 c1. 115 KK
BUKJIACTH Y Takil pemakuii: «BYMHEHE 0CO0OI0, SIKa paHille BUMHHMIA BOUBCTBO (TIOCSTaHHS HA JKUTTA), 3a
BUHSTKOM BOMBCTBa, nependauenoro crartsimu 116-118 uporo Kogekcy»; n. 14 u. 2 ct. 115 KK Buknactu y
HACTYIHIN peAaKii: «BYMHEHE HAa pACOBOMY, HalliOHAJIbHOMY YH PENiriiHOMY IPYHTI».

Bkasani 3ax0Ju AO3BOJIATH NIOCUIIUTH KpI/IMiHaJ'IBHO-HpaBOBy OXOPOHY KHUTTA ocoou.
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OKPEMI ITPOBJEMHI HI/ITAHHS[" )
METOJAUKU JOCJIIIXKXEHHA XOJOIHOI 36POI1

Anomauia. Y cmammi posensanymo okpemi nonodicennss Memoouku 0ocnioxnceHHs X0100HOoi 30poi ma
KOHCIPYKMUBHO CXOXNCUX 3 Helo 8UpoDis, GUKIAOEHO NPOOIeMHI NUMAHHA i1 3ACMOCY8AHHS MA WIAXU iX
BUDIULEHHS.

Knrouoei crosa: xonoowna 30pos, memoouxa 00CiONCeHH, KPUMIHATICMUYHA eKCNePmu3a, MemaibHd
X0N00HA 30posi, HOMCT, apbanremu, 2yMO6i KUUKU.

Annotation.The variety of types and types of edged weapons, the specific design, shape, size and other
characteristics of each of them require special knowledge in the field of their forensic evaluation. In many
cases, these issues can be resolved through forensic examination of cold steel.

For decades, the problems of cold steel examination have been the focus of attention of forensic
scientists, judicial and law enforcement officials. The expertise of cold weapons has taken a place in the
judicial processes related to the use of weapons used to cause harm to health, acts of illegal acquisition or
trade, export through customs of undeclared types thereof, etc.

Cold weapons are objects and devices, structurally designed and by their properties suitable for
repeated infliction by direct impact of severe (life-threatening at the moment of infliction) and lethal bodily
harm, which action is based on the use of human muscular force.

The analysis of the expert practice of the cold weapon expertise, Forensic methods of examination of
cold weapons and structurally similar products and interviewing the practical employees of expert
departments indicate that at the present stage there are significant problems of the expertise of cold weapons.
Despite the significant step in the development of the expertise of the cold weapon connected with approval of
the methods of forensic examination of the cold weapon and products structurally similar to it, the practice of
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its use showed that some provisions of the methods have significant drawbacks.

This article analyzes some of the methodological provisions of the examination of the cold steel arms
and constructively similar to it items, identifies the problematic issues of the expertise of the cold steel arms
and outlines proposals for their elimination.

Keywords: edged weapons, research methodology, forensic examination, throwing edged weapons,
knives, crossbows, rubber batons.

[TpobneMu excriepTH3M XOIOTHOI 30poi BIPOAOBXK NECATHUPIUb OynM B LEHTpPI yBaru HayKOBLIB y
raimysi CyJoBO1 eKCIepTH3H, NPaLiBHUKIB CyJOBUX Ta MPaBOOXOPOHHUX opraHiB. He3Bakaioun Ha 3HAYHUU
KPOK Y PO3BUTKY €KCIIEPTH3U XOJIOAHOI 30poi, MOB’A3aHUM 3 MPUHHATTAM METOAUKU JOCHIPKEHHS XOJIOJHOT
30poi Ta KOHCTPYKTHBHO CXOXHX 3 HEIO BUPOOIB (nani — Metoanka), mpakTHKa ii BUKOPHCTaHHS MOKa3aia,
10 OKpeMi ii TIOJI0KEHHSI MAIOTh CYTTEB] HEJIOIKH.

OTxe, MeTOI0 i€l CTATTI € MPOJOBKEHHS KPUTUYHOTO OCMUCIICHHS ACSKUX MOJI0KEeHb MeToanku Ta
BUPOOJICHHS TPOTIO3HIIiN Ta KPUMIHAICTHYHUX peKoMeHartii [2-8].

Bukaan marepiany. [lepmmM i HaliBa)KNMHMBIIINM TNHTaHHSAM, IO MMOTPeOyE yBarw, € BH3HAUEHHS
MOHATTS «XOJOoAHA 30pos», BUKIageHe y Meroxauni, a came: «XojgogHa 30pos — MpEeAMETH Ta MPUCTPOI,
KOHCTPYKTHBHO IPU3HAUYCHI Ta 332 CBOIMHU BJIACTHBOCTSIMH NPHUIATHI I HEOAHOPA30BOTO 3aBAAHHS LUIIXOM
Oe3nocepeHbOl Aii TSHKKUX (HEOE3NMEUHWX IS JKUTTS Yy MOMEHT CIPHYMHEHHS) 1 CMEPTENbHHUX TIJICCHUX
VILKO/XKEHb, Jisl SIKUX 3aCHOBaHA Ha BUKOPUCTAHHI M 5130BOT CHUJIH JIFOJUHI.

Y BenukoMy TIIyMayHOMY CIIOBHHKY CY4acHOT YKPaiHChKOi MOBH MOHSATTS «30p0s» BU3HAYAETHCA SIK:
1. 3Hapsans s Hanagay uu o0oponw; 2. CUMBOJI BificbKOBOI cripaBu [ 1, 349].

OTxe, BUXOSIYU 3 BUSHAYCHHS MOHSTTS «30p0si», MOKHA CKa3aTH, IO «XO0JI0IHA 30posi» — 11e 30pos,
MpU3HAYEHA JUISl YPaXXCHHS L. [, SIKIO BUXOANTH 3 1IaHOT'O YMOBHBO/TY, HE Ma€ 3HAYCHHS T€, 3 TIKOF0 METOIO
BOHA BUKOPUCTOBYETHCS B Till UM 1HIIIH cuTyaii, y OyIb-IKOMY BHUIAJKy BOHA 3aJIMIIAE 32 COOOI0 CTATYC
30poi. SIk mpuKiaa, MOKHA HABECTU CIIOPTUBHI JIYKH, SIKI anpiopi € 30po€to, 1, 0TKEe, HABITh TOJI, KOJIU BOHH
BUKOPHUCTOBYIOTHCS JUIS TPEHYBaHb Ta 3MaraHb, — He IEpECTalOTh OyTH 30pO€Er0.

Temnep, moBepTaOYKCh 10 BU3HAUCHHS MTOHATTS «XOJIOIHA 30pOsD» BUCBITIIEHE B MeTOIuli, Ha HaIly
JYMKY, BiIlTa/Ia€ HEOOXIAHICT y TaKii O3HAIIl, SIK «ITPU3HAYEHHS J1JI HAHECEHHsI TSUKKUX i CMepPTeJIbHUX
TiJleCHUX YHIKOMKEHb», OCKIJIbKM TaKke MpHU3HAYeHHS Mae Oy/b-ska 30posi, Ha BiAMIHY BiJl MPEIMETIiB
MTO/IBIHOTO TIPU3HAYEHHS, HAITPUKIIA]], HOXKi. Y OUTBIIOCTI BUTIA/IKIB, THIT HOXKa O€3ITOCEPEHBO TIOB’ I3aHUN
3 Horo (h)yHKUIiIOHAJBHUM HPU3HAUCHHSAM. 3a 3arajlbHUM NPU3HAYEHHSAM HOXKI MOYKHA YMOBHO HOZIUIMTH Ha
KiJIbKa TUTIB:

— HiX — 30posi (HDK BUKOPUCTOBYETHCS /TSl 3aXHUCTY 1 Hamamay);

— HIX JJI BUXKUBAHHS B TUKiH TPUPOI;

— poOoumii HiXX (HIX €JIeKTpHKa, HiXK pATYBaIbHUKA, LIEBLS TOIIO);

— TOCTIOAApPChKO-TTIOOYTOBUI HiXK (BECh CIIEKTp 3aBIaHb y IMOBCIKICHHOMY XKHUTTI);
— HIX SIK €JIEMEHT COLiaIbHOTO CTAaTyCy (MOPCHKUI KOPTHK, HALLIOHAIBHUH HIXK);
— JIEKOPaTHBHU HiX (TIpeIMET iHTep’ €py) TOMIO.
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Ha namy aymKy, nmuTaHHs BiZHECEHHS HOXIB 10 KIMHKOBOI XoJjoAHoi 30poi B Meroauui, Mae
CyNepewMBHN XapakTep. 3BHUYaiHO, Hi B KOTO HE BUKJIMKA€E CYMHIBiB, 10 OyIb-IKHH MpeAMeT (HiXK) MOKHA
3acTOCYBaTH sIK 30poto. LlikaBuM, Ha Hally AYMKY, € iHTEPHOJSILiA 3 HOPM TIpaBa BiJIHOCHO BOTHEMAIbHOI
30poi MUTAaHHS BUKOPUCTAHHS 1 3acTOCyBaHHS OcTaHHBOI. ToOTO, 3acTocyBaHHsI HOXXAa — 32 OCHOBHUM
MpU3HAYCHHSIM, BMKOPHUCTAHHSI HOXAa — HE 3a MpPHU3HAYCeHHSAM. Tak, HampuKiIaja, HiK MHCIUBCHKUHN
CHELiaNbHOTO MPU3HAYCHHS — NMPU3HAUCHUN AJIS1 BUKOHAHHSA JOMOMDKHHX OIepamiidi B yMOBax IOJIOBaHHS
(3HATTS WKYpH, OOPOOKH TYIL, iH.) 1 1O X0MoxHOI 30poi He BigHOcHUThCs. IIpoTe, Horo KoHCTpyKLis, hopma
KIJIMHKA, HAsIBHICTh BUCTYIAIOYOT 11’ ATH KJIIMHKA Ta MiANAIBIEBIX BUIMOK Ha PYKIB’i Ja€ MOXKIIUBICTD 3pYYHO
TPUMATH HOTO B Py, yOe3MeunTH pyKy BiJl 3iCKOB3yBaHHsI Ha KIMHOK T HAHECTH HOKEM, HaBiTh OJTHOPa30BO,
3HAYHOI TSHKKOCTI TUTECHI YIITKOKEHHS.

He menm mikaBuM 1 cymepewInBHM, Ha Hally AYMKy, € TWTaHHS BimoOpakeHHs B Mertomuii
KPUMIHATICTHYHUX BUMOT JI0 HOXIB, SIKi HE BIIHOCSITHCS IO KIMHKOBOI XOJIOMHOI 30poi: HOXI MHCIHBCHKI
CHEIiaIbHOTO TPU3HAYeHHS, TYpUCTHIHI HOXi. Oxpa3y BuHHKae nutanas: «lllo Oyme, sxmo HamaHuil Ha
TOCTI/DKEHHS HiK, He OyJe BiANOBINATH BKa3aHWM KpHUMiHATICTHYHUM BUMoram?». lIpote, B Meroauiti
OIHOTO CJIOBA IIPO 1I€ HE CKa3aHO!

Taxox, 10BOJII HEBUCBITICHUM B MeTOANII 3a/IMIIAETHCS TUTAHHS, IO CTOCYETHCS HOKIB IIsl TAOKKHX
po6it. Ockinbku iH(OpMAILA IIOAO OCTaHHIX BimoOpaxeHa B po3aulli «MUCITUBCBKI HOXI», MOXKHA
MIPUITYCTHUTH, 110 BOHU BiTHOCATHCS caMe J0 HUX. Alle, HE3pO3yMUINM 3aJHUIIAEThCS T, SKi THKKI pOOOTH
MOJKHA 3IICHIOBATH ITPH MOJIFOBAHHI Ha 3Bipa, 110 IPH [IbOMY III¢ i HEOO0XiTHO MaTH BiAMOBIIHOTO HOXa.

JoBori mikaBuM, Ha HalIy TyMKY, € KpUTepil BU3HAYEHHS KPUMIHATICTUYHUX BUMOT 10 KOXKHOTO BUIY
1 THITy X0JI0HO1 30poi. 3po3ymino, mo aBTopr MeToANKH, IEBHUM YHHOM apryMEHTYBAJH T€, IO TOBKUHA
KJIMHKA HOKa MOBMHHA OyTH He MeHIa 3a 90 MM, TOBIIMHA KJIIMHKA — He MeHia 3 2,6 mm. [Ipote, 3m04uHIIi,
3HAIOYH MPO TaKi BAMOTH, MOXYTh 3aCTOCOBYBATH 30pOI0, y SIKiH 11l BUMOTH OY/yTh MiHIMAJIEHO BiIPI3HATHCS
BiJI BCTAHOBJICHHX JIIMITIB, HAPUKJIAJI, TOBKHHA KJIHMHKa Oye ckinagaTd 89.9 MM, TOBIIMHA KIIMHKA — 2,5 MM
i T.1.. [Ipu boMy ypakarodi BIacTHBOCTI 30poi OyIyTh JOCTATHIMH JUIsI HAHECEHHS TSDKKHX Ta CMEPTEIbHUX
TIJIECHUX YIIKOJKEHb, a 30posi He Oy/ie BU3HABATHUCS XOJIOIHOIO.

HacTymHuM, He MEHII BOKJIMBUM € IIUTAHHS BiJIHECEHHS 30poi 710 CyBeHIpHUX BUPOOiB. Y Bennkomy
TIyMayHOMY CJIOBHUKY Cy4YacHO! YKpaiHChKOI MOBH MOHSTTS «CYBEHip» BHU3HAUYAETHCS SIK MOAAPYHOK Ha
3rajiky; pid, MoB’s3aHa 31 CIOrafaMu Ipo KOTo-, II0-HEOYyIb, a «CYBEHIPHMN» — SIK NMPHU3HAYECHUH A
MoIapyHKa Ha BiI3HAKy YOT0-HEOY /b, Ha 3rajIKy 1mpo 1mock [ 1, 1212]. Jlo cyBeHIpHUX HOXIB, KpIiM 3a3HAUYEHUX
B MeToauii MakeTiB i MyIISDKIB TaAKOXK MOXKYTh BiTHOCUTHCS CIIPaBXKHI 3pa3Ky XOIJIOAHOI 30poi, BUKOHAHI 3
JOPOTHX cTalieil i 6araTo 1eKOpOBaHi AOPOTOLIHHIUMHU METalIaMH 1 KaMiHHAM. DYHKIIOHAIEHO BOHU MOXYTb
BUKOPUCTOBYBATHCS 33 CBOIM NMPSIMUM HPU3HAUCHHSM.

He menm npo6ieMHUM aceKToM, Ha Hally AyMKY, Ha SKHIA XOTIJIOCS 3BEPHYTH yBary € BiJHECEHHS
«MAJIOK TYMOBUX» 110 XoJoAHoi 30poi. B MeToauii HasiBHI MPOTHPivYs y BiJHECEHHI MalKH T'yMOBOI 3
nofaTtkoBUM OokoBuM nepxakoM («Tonda») mo xomomnoi 30poi. Tak, y m. 2 Jomarky Nel2 Meronuku
3a3HAYA€ThCA, MO MAJKK TYMOBI IPH3HAYEHI ISl aKTHBHOI CaMOOOOPOHH CIiBPOOITHUKIB MPABOOXOPOHHHUX
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OpTaHiB Ii] Yac MAaCOBUX MOPYILIEHb TPOMAICEKOTO MOPSAAKY. BoHH He mMpU3HAYeHi 1181 HAHECEHHS THKKUX
Ta CMePTeJbHHUX TileCHHX YHIKOAKeHb. OTXe, BUXOASIUH 31 CKa3aHOTO BUILE, MOXHA 3pOOUTH BUCHOBOK,
IO TMaJK{d T'YMOBI HE BIJIHOCATBCS JIO XOJIOAHOI 30poi. A, OCKiibKH, BiamoBigHO no 1. 3 Jlomatky Nel2
Metoauku «ToH(ha» € pPi3HOBUAOM MajoOK I'YMOBUX — BOHA TaK CamMO HE BIIHOCHUTBCA O XOJOAHOI 30poi.
3rigHo 3 4. 4 c1. 42 3akony Ykpainu «IIpo HanionansHy mosninito», T'yMOBi Ta MJIaCTUKOBI KWHKHU BiTHOCATHCS
70 crneniaJabHUX 32c00iB, AKi MOMILEHCHKI MOXKYTh BUKOPUCTOBYBATH JJIs1 BUKOHAHHS CBOIX MOBHOBa)KEHb. B
4, 3 cr. 45 3akony Ykpainu «lIpo HamioHaneHy modmiiito» 3a3Hava€eThCs, M0 TyMOBI Ta MJIACTUKOBI KUHAKH
3aCTOCOBYIOTBCS AJIS:

a) BIIONTTS Hamaay Ha MOJIIEHChKOT0, 1HITY 0c00y Ta/a00 00’ €KT, 10 epedyBaE il OXOPOHOO;

0) 3aTpuMaHHSI 0COOH, SIKa BYMHMIIA TPABOMIOPYIIECHHS 1 YNHUTH 3JTICHY HETIOKOPY 3aKOHHINH BHMO3i
MOJIIEHCHKOr0;

B) NIPUIIMHEHHS TPYIOBOr0 NOPYIIEHHS IPOMaJChKOI O€3IEKH 1 MOPSIAKY Y MACOBUX 3aBOPYLICHb.

Ane, Bignosinuo mo 1. 1.3.3.7. Hoxatky Nel4 Metonuku, ToHga — KOHTaKTHA HEKJIMHKOBA X0JI0IHA
30post yIapHO-APOOMIIBHOI i Y BUTJISIII IPSIMOTO CTPYDKHS, BUTOTOBIICHOTO 3 TBEPJIOTO MaTepiay, SKHA Ma€e
MIOTIEpEYHE PYKiB 4.

Sk omwH 1 TOW cammii mpeaMeT B MeToauii Moke BHU3HABATHCS XOJOTHOIO 30po€ro i Oyth
CHeTiaTEHUM 3aC000M, III0 HE € XOJIOHO0 30po€to?

He menm cynepeunuBuM B MeToaMili 3aIMIIa€eThCs MUTAHHS BiAHECEHHS CIIOPTHUBHUX 3HAPSAb 10
xonoaHoi 30poi. Tak, y m. 1.5.1. 3a3HavyaeThes, 110 3HAPSIISA CHOPTUBHE — TIPEIMET, SIKUH HE € XOJIOIHOIO
30po€to, IpU3HAUYSHUH 7151 TPOBEICHHS CIIOPTUBHUX 3MaraHb Ta TPEHyBaHb, MapaMeTpy 1 XapakTepUCTUKU
skoro 3agikcoBani B [IpaBunax 3maranp. [linTBepKeHHSIM IIBOTO TBEPAXKEHHS € CHOPTUBHI OiTH JUIs TpU Y
OeticOout, anTy Ta ropoaomHi 0iT. Bei BOoHM nmpu3HaydeHi s POBEICHHS CIOPTHBHUX irop Ta TPEHYBaHb
(muB. Jomatox Nell Meromuku). ToOTo, iX mpu3HAYeHHS BiJPI3HAETHCSA BiJi OCHOBHOTO NpPU3HAYEHHS
XOJOAHOT 30p0Oi — HaHECEHHS TSDKKUX Ta CMEPTENbHUX TIJIECHUX YIIKOXKeHb. CHpOCTyBaHHSM IIHOTO
TBEPJUKEHHS € apOalleTH Ta TyKH criopTHBHI. B Metonuti apbanetn 06’ enHaHi B rpymy: 00HOBI, CIOPTHBHI Ta
MUCITUBCHKI, a JIYKH — CIIOPTHBHI Ta MUCIWBCBKi. [IpoTe mpu3HadeHHs OOHOBUX Ta MUCIMBCBKUX IYKIiB 1
apOaJieTiB BiJMiHHE BiJ] CIIOPTUBHUX. ABTOPH METOJMKH 00’ €IHAIM iX B IPYNH Ha MiJCTaBl TOrO, 110 BOHU
MpU3HAYEHi AT ypakKeHHs 1Tl Ha 3HauHil (20 M 1 Oinbmie) BixcTani. BTiM, 3amuimaeTscst HE3pO3yMIUTUM SKa
LiTb ypakaeTbcs MpPH MPOBEIEHHI TPeHYBaHb Ta 3MaraHb. HeBke Ipu NpPOBENEHHI LUX 3aXOAiB MOXKHA
3aBJAaTH MIILEHIM TSDKKHX Ta CMEPTEJIbHUX TUIECHUX YIIKOHKEHB?

Ille omHMM HE3PO3YMIIMM 3aJMINAETHCS NMUTAHHS BiJHECEHHS aBTOPaMHU METOIMKH CHOPTUBHHUX
apOayeriB /10 TakWx, MO € XOJNOAHOI 30poeto (muB. m. 3 Jlomatky Ne 8 MeToauku) Ta Takux, IO He
BiTHOCATBCA 110 XonoAHoi 30poi (muB. m. 3 Jomatky Ne 9 Metoaukn). ¥V m. 1.1. Jomarky Ne§ Meronuku
3a3HavYa€ThCA, 110 apOajeTH CIOPTUBHI MOXKYTh ypakaTH LIb Ha 3Ha4Hil (20 M 1 Gibmie) BiacTani, a y m. 1
Honatky Ne8 Metoauku — apOanieT CIOPTHBHI, 1110 HE MOXKYTh ypaskaTH Lijb Ha 3Ha4HIN BifgcTaHi. Takox,
Ha Hally JyMKY, Cy0 €KTHBHUM € BHU3HAYECHHS IOHSITTS «3HauHa BiJICTaHbY». Benuka KilbKiCTh MPOBEIEHUX
HaMH BHUINPOOYBaHb KOHCTATYIOTh TOW (PAKT, M0 BUKOPUCTOBYIOUH JIYKH Ta apOaJieTH JUIs BIATOYUHKY Ta
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po3Bar, MOXHa 3aBJaBaTH TSHKKUX TUISCHUX YIIKO/DKCHb HA BiJICTaHI, IO J0 5 pa3iB MEPEBHUIIYE Ty, IO
3a3HavyeHa B Metoauui (20 m).

BucnoBku. Otmxe, NMpOBEACHUN aHAI3 CBIMYUTH MPO HASBHICTh Y YMHHIA MeTomuIli MeBHUX
HETOYHOCTEH 1 CyNMepeyHOCTeH, Mo MOTpedye MPOBEICHHS HAYKOBUX JIOCIIPKCHb 3 METOK MOJAIIBIIOrO ii

BAOCKOHAJICHHA.
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MPUHLMUIHU CYAOBO-EKCHEPTHOI JISLIBHOCTI B YKPATHI

Anomauin. Y cmammi po32120aromscsi BPUHYUNU CYO080-eKCNepmHOL JisibHOCmi 8 YKpaini, maki sk
00'exmusHicmb, HAYKOGICMb, HE3ANEeHCHICMb, 00CMOGIpHicmb ma iHwi. L]i npunyunu € eaxcaueumu Ois
3a0e3neueHHs. NPAsUIbHO20 (DYHKYIOHYBAHHS CYO0B0i eKCnepmusu 8 NpasoOXOPOHHUX, CYOOBUX mda THULUX
incmanyisx. Kpim moeo pozensiymi iHwi npuHyuny, 0coOnuso mi sKi Oiivuie SUKOPUCMOBYIOMbCS VY
PO3BUHYMUX 3AXIOHUX KpaiHax Ojisl NOKpaujenHs cy0080-excnepmuoi disnvrocmi. Cmamms HA20A0ULy€E Ha
momy, wo cy0o8d eKCHepmu3a € BAadCIUBOH CKIAO0BOK YV CHPABEOIUBOMY CYOOUUHCMEBI, OCKIAbKU ii
Dpe3VIbmamu  MO*CYmMsb MAmu GUPIUATLHULL 8NIUE HA PIUEHHA CYOY, MOMY B8adCIUBO OOMPUMYEAMUCS
npuHyunise, sKi eapaumyrome ii 06'ckmuenicmv ma Oocmosipuicme.  Taxodwc, eadxciugo 3abesnewumu
He3ANeHCHICMb eKCnepma 6i0 3aMOBHUKA OOCHIOHNCEHHS.

Poszenauyma npobaemamuxa 3 8usHAUeHHAM KOMNemeHyli excnepma. Y cnojicusauie excnepmuux
ROCIy2 4acmo BUHUKAIOMb NUMAHHSA, AKUM CAMe eKCNepmam MOXNCHA 008IpAMU NPOBEOEHHs eKCnepmusu 8
neeHill 2any3i 3HAHb.

Ll]e oona npobrema - ye 3abe3neuenHHs MOYHOCMI Ma HAJIUHOCMI eKCnepmHUX 00caiodxcensb. Yacmo
BUHUKAE CUMYayisl, KOIU PI3Hi eKCnepmu GUCI0GIOIOMb PI3HI OYMKU U000 pe3ylbmamis excnepmusu. Y
MAKUX 8UNAOKAX, CyO NOBUHEH 6pAxXo8y8amu 6Ci axmopu ma euzHawamu, ki 0OKA3U € HAOTUHUMU Ma
00Ny CMuMUMU.

Takoorc, sadxcauso 3abesneuumu nio20mosKy ma Hpogecitinuii po3eumox excnepmis. € bazamo
BUNAOKIB, KOIU eKCRePMmU He MAiomb OOCAMHb020 00C8i0y abo He OHOBIIIOMb C80i 3HAHHSL ION0GIOHO OO
HOBIMHIX MeXHONo2Ill ma HAyKosux Oocniodcensb. Lle mooice npuzéecmu 00 HemMOUHUX pe3yibmamis
eKCnepmu3u ma NOMUIK08020 pilenHs cyoy.

Omoice, npobiemu, no8'sI3ani 3 NPOGEOCHHAM CYO0BUX eKCHepPmuU3, MICHO NO8'S3aHi 3 NPoghecitinum
PO3BUMKOM eKCNepmis, 3a0e3nevenHsM IX He3aNeHCHOCmI ma MOYHOCMI pe3yibmamie 0O0CHiONHCEHD.
Bupiwenns yux npobnem modice 3abe3neuumu Oinbui cnpagednuge ma moure NPUHAmMms Cy008Ux pilieHs.

Cmamms maxoic UC8ImMuoe poib eKxcnepma nio 4ac npogedents eKCnepmusu, 1Uo2o npogecionanizm
ma 0606's3ku. Ll cmammsa 6yde KopucHa 0as 6Cix, XmMo YIKAGUMbCSA NPABOOXOPOHHOIO OIANbHICIIO ma
Ccy0osUMU npoyecamu, a MaKodNiC OAs Mux, Xmo 3auUMAEMbCS NPUSHAYEHHAM MAd NPOBEOEHHAM CYOO08UX

eKcnepmus.
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Annotation.The article highlights the principles of forensic expert activity in Ukraine, such as
objectivity, scientificity, independence, reliability, and others. These principles are important for ensuring the
correct functioning of forensic examination in law enforcement, judicial and other instances. In addition,
other principles are considered, especially those that are more widely used in developed Western countries to
improve forensic expert activity. The article emphasizes that forensic examination is an important component
in a fair trial, as its results can have a decisive impact on the court's decision, therefore it is important to
adhere to the principles that guarantee its objectivity and reliability. Also, it is important to ensure the
independence of the expert from the orderer of the study.

The issue of determining the expert's competence is reviewed. Consumers of expert services often have
questions as of which experts can be trusted to conduct an examination in a certain field of knowledge.

Another problem is ensuring the accuracy and reliability of expert research. A situation often arises
when different experts express different opinions about the results of the examination. In such cases, the court
must consider all factors and determine what evidence is reliable and admissible.

Also, it is important to provide training and professional development of experts. There are many cases
where experts do not have enough experience or do not update their knowledge according to the latest
technology and scientific research. This can lead to inaccurate examination results and an erroneous court
decision.

So, the problems associated with conducting forensic examinations are closely related to the
professional development of experts, ensuring their independence and accuracy of research results.
Addressing these issues can ensure fairer and more accurate judicial decision-making.

The article also highlights the role of the expert during the examination, his professionalism and duties.
This article will be useful for anyone interested in law enforcement and court processes, as well as for those
engaged in the appointment and conduct of forensic examinations.

Keywords: specialized knowledge, examination, expert, administrative and legal regulation; forensic

activities.

IocranoBka nmpodaemu. [IpuHIMIN CYI0BOi €KCIEPTU3H 1€ OCHOBHI 3aCa/IN Ha SIKMX IPYHTYEThHCS
BCSI CY/IOBO-E€KCIIEPTHA JIisUIbHICT, BOHH SIK OCHOBHHUI OPI€HTUP JIONIOMAraroTh y TIyMadeHHI 3aKOHOIAaBCTBA,
BUPIIIYIOTh JIEsIKi MTUTaHHS MPOTAIMH Yy IPOLECyalbHOMY IpaBi, a TaKOXK € OPIEHTHPOM JUIS PO3BUTKY 1
BJJOCKOHAJICHHS CY/I0BOi eKcrepTH3H. B nmpakTuuHiili poOoTi cyd’eKTH CyJOBOT €KCIIEPTH3H 31ILTOBXYIOTHCS 3
psAiOM pi3HUX MpobjeM, aje came 3a JOIOMOrOI0 3HAHHIO OCHOBHUX IPHHIMIIB CYAOBOi-€KCIEPTH3U
a/IBOKaTH, CIJIiJ4i, €KCIEePTH Ta CyAM NMPUHAMAIOTh MPaBWJIbHI Ta 3aKOHHI pimieHHA. ToMmy CiiJ MOCTiHHO
NeperisiaTi, aHali3yBaTH 1 CUCTEMaTH3yBaTH 3acaly CyIOBO-EKCIIEPTHOI IisSUIbHOCTI A 3a0e3redeHHs

3aKOHHOCTI, 00’ €EKTHBHOCTI, HE3aJIS)KHOCTI 1 TOBHOTH CyJIOBOi €KCIIEPTH3H.
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Oruisig ocTaHHiX gocaizkenb i myOaikaniii. [IpyHIMTaM cy0oBo-eKCrepTHOI AisTIBHOCTI B YKpaiHi
MPUCBSIUCHA IOCUTh 3HAYHA KiIBKICTh HAYKOBUX JIOCIIPKEHb BITUM3HSIHUX HAYKOBIIIB, 30kpeMa A.B. Iienka,
B.K. JIucuuenka, M.B. CanteBchkoro, M. S. Ceras, C.I. Tuxenka, B.1O. llleniteka, A.B. lllynbxenko Ta iH.
[Ipo akTyanbHICTh JOCTIPKEHHS IBOTO MUTAHHS CBIAYUTH Mpoliec peyopMyBaHHsI IPaBOBOi cepu YKpaiHu.

@opMyJII0BAaHHS 3aBJAaHHA J0CTiKeHHs. MeTo10 po0oTH € HeOOXiIHICTh XOCTIANTH PUHLIUITN
CYJIOBO-CKCIIEPTHOI IiISUTBHOCTI. 3a pe3yJbTaTaMH I[bOTO JIOCIIPKEHHS MOXKINBO Kpalle 3p03yMiTH CTaH Ta
Cy4acHi MpoOJIeMHU CYJJOBO-CKCIIEPTHOTO 3a0€3MCYCHHS IPABOCY IS,

Bukiag ocHoBHOro wmarepianay. [lpuHnmnwm (ar. principium — mno4aTok, OCHOBa) CYIOBO-
EKCIIEPTHOI MisTBHOCTI — I1¢ KEePiBHI OCHOBOITIOJIOKHI TEOPETHYHI Ta MPAaKTHYHI 3acajiv, 10 CTAHOBISATh
OCHOBY CYAOBOI EKCIIEPTH3W Ta MPAKTUYHO! JiSUTBHOCTI CYJOBOTO €KCIIepTa B MeKax HOro 3aKOHHHX
TTOBHOBAXXEHbB, IIPaB Ta 00OB'S3KIB.

CynoBo-eKkcriepTHa AisUTbHICTh 3A1MCHIOETHCS Ha TTPUHIIATIAX:

1. 3akonHocri. Bei aii y mporieci cy/10Bo-eKCrepTHOL AisTbHOCTI TOBUHHI 3HAXOIUTHCS B paMKax 3aKOHY Ta
BiJIMTOBiAaTH oMYy

2. JloTpuMaHHS TIpaB, CBOOO/I, Ta 3aKOHHUX IHTEPECiB (Di3MYHUX Ta FOPUINIHUX OCi0;

3. HesanmexxnocTi cymoBoro ekcmepra. EkcrmepT He MOBHHEH 3HAXOIWUTHUCS B OyAb-AKill 3a1eKHOCTI
(MmarepianbHii a00 ciy»00Biit) Big OyIb-sKO1 31 CTOPIH, OPTaHiB JOCYIOBOTO PO3CIITyBaHHS Ta CYIY;

4. JlommyCTHMOCTI BUKOPUCTAHHS METO/IB, 32C00IB Ta Crioc00iB ITPOBECHHS €KCIIEPTHUX JTOCIIIPKEHb;

5. TloBHOTH Ta 00'€KTUBHOCTI €KCIIEPTHHX JIOCIIPKCHb;

6. MakcuMabHOTO 30epeeHHsI 00'€KTIB €KCIIePTHOIO JOCTiKeHHsS. lle mpHMHIMI, OCHOBOK SIKOTO €
HaMaraHHs 3aI0JliITH MiHIMAJILHOTO YIIIKOPKEHHS 00'€KTa EKCIIEPTHOTO JTOCIIPKESHHS;

7. JlorpumanHs podeciifHol eTHKH CyI0BOTO ekcrepTa [5].

Taki OCHOBHi NMPUHIMIM MH MOXKeMO BiICTiAKYBATH y podoTax OiJbIIOCTI BYEHHMX, IO K
CTOCYETBhCS 3aKOHOAABCTBA TO BinnoBiaHO 10 CcT. 3 3Y «IIpo cymoBy eKCHepTu3y» CyIOBO-€KCIIEPTHA
TUSUIBHICTh 3IHCHIOETBCS HA OCHOBI NPHUHIIMIIB «3aKOHHOCTI, HE3aJISKHOCTI, 00’€KTUBHOCTI 1 MOBHOTHU
JOCTIDKEHHS”,

Po3yMiHHS NpUHIIMTIB Ja€ 3MOTY MPOaHai3yBaTH CYTHICT SBHIA, cepH AISUTBHOCTI, OOIPYHTYBAaTH
il OCHOBHI TOJOXEHHS, [0 3HAYHO BILTUBAE HA MPAKTUYHY CHEpy 3aCTOCYBAHHS TEOPETUYHHUX TOJIOKEHD,
apryMeHTye iX, BUCTYIA€ K «IPHUMHC A0 Ai». Tak mij He3aJIexKHICTIO CYJOBOrO eKCIepTa 3aKOHOaBEIlh
PO3yMi€ «IIpolecyaabHUI MOPSIOK MPU3HAYSHHS CYI0BOTO eKcrepTa». Lle o3Havae, Mo eKxcrepT He MOXe
o0Oupary cobi Ty 4M iHIIY CIIpaBy IO SKiil BiH XOTiB OM MPOBECTH CYAOBO-KPUMIHATICTHYHY EKCIIEPTH3Y,
OCKLUIBKY 1HIIUH TOPSIIOK PU3HAYSHHS €KCIIEPTH3U 3aKOHOM He nependadeHuii. Takuil miaxia JoBOMi YiTKO
BIJOKpEMJIIOE 3 OJHOrO0 OOKY CYJOOBY EKCHEpPTH3Yy BiJj BHUCHOBKY CIELiaJlicTa, KOJH BiIOYyBa€eThCs
Oe3nocepe/THE 3BEPHEHHS, IMiJO3PIOBAHUX YW TOTEPIUINX 10 EKCHEPTHUX YCTAaHOB MOMHUMO Ccyny. Taki
BHIIAJIKH YaCTO MAIOTh MICIIE B Cy/IOBiH NMPaKTHII, i OB’ s3aH1 3 THM, 1110 3aiHTEPECOBAaHIUM 0C00aM HEOOXiTHO
3HATHU JYMKY CIICIialicTa 3 TOTO YH iHIIIOTO MUTAHHS 3 TUM, 00 NMEPEKOHATH CYJl Y HEOOX1THOCTI MTPOBEACHHS
CYJIOBO — MEIMYHOT YH CYJIOBO — KPUMIHAIICTUYHOT EKCIIEPTU3H, siKa O B)KE MaJia CTaTyC J0Ka3y B Tiil 4M iHIIIH
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cipaBi . CyTT€BUM HOHATTAM HE3AJIEKHOCTI € KOMIIETCHTHICTh SIK XapaKTepUCTHKa MPOQeciiHuX SKOCTEH
EKCIIepTa: BOJIOAIHHS CTICI[iaIbHUMU 3HAHHSAMU 1 HABUYKaMH, JIOCBIJIOM B €KCIIEPTHIHN cdepi, 10 3a0e3neuye
JOCTOBIPHICTb, OOTPYHTYBaHHs BHCHOBKY. KpiM TOro 3akoHOAaBelb PO3KPHBAIOYH [0 MPHUHIUITY
HE3aJIC)KHOCTI CyJOBOTO EKCIepPTa 3 TOYKH 30py HOIro MpaBOBOIO 3a0e3MEUYEeHHs Hakiagae 3a00poHY Ha
BTpy4YaHHs OyJb-KOTO B MPOBEIEHHS CYyI0BOI EKCIEPTH3H, 10 OE3YMOBHO CIpHUsi€ 00’ €KTUBHOCTI BUCHOBKIB
CYIOBUX eKcliepTu3. B mili yacTuHi JepkaBa 0€3yMOBHO MOBHHHA 3a0€3MEYUTH CYIOBUX EKCIIEPTiB BCiMa
HEOOXITHUMH peaKTHBAMH, KAaHLIEIIPCHKIMHU MPUHAIEKHOCTSIMH, KOMIT IOTEPHOIO TEXHIKOIO Ta HEOOXiAHUM
OpWIaJASM AJIsl IPOBEACHHS TUX YW 1HIIUX JOCIiIKEHb [4].

Y 3apy0OiKHUX KpaiHaX MOCTIIOBHO PEalli3yIOThCS MPUHIIMITY 3a0€3MICUCHHS He3aJIS)KHOCTI eKCIepTa,
opi€eHTaIii He Ha BIJOMYY HaJIEKHICTh €KCIIePTa, a Ha HAsIBHICTH Yy HHOTO CIIEI[IAIbHUX 3HAHb, HEOOX1THUX JIJIS
BHpIIICHHS 3aBIaHb NPaBOCYAMsA, 3a0€3MEYeHHS MPHUHIUIY 3MaralbHOCTI EKCIEepTiB, a TaKOoX 1HIINX
MIPUHIUIIB, SKi MalTh BUpIIIaTbHE 3HAYCHHS I 3a0e3MedueHHS CYAOYMHCTBA MiHICHO HE3aJIeKHOIO,
00’€KTHBHOIO Ta KBali(hiKOBaHOI eKCHepTu30i0. l[Ipeamerom 3arikaBIeHOCTI BCHOTO MiXKHAPOIHOTO
eKCIIEPTHOTO CIIBTOBAPUCTBA € MiIBUILIECHHS €KCIEPTH3 KOMIT IOTEPHHUX TEXHOJIOTIH Ta CYIOBO-EKCIIEPTHOL
misotbHOCTI B miytomy. Jlmst 3a0e3meueHHs HaJeXHOI SIKOCTI pe3yibTaTiB  eKCIIEPTHOI  HiSUTBHOCTI
BHKOPHCTOBYIOTHCSI TaKi Ba)JIMBiI 1HCTPYMEHTH, SIK CTaHAAPTH3AIlisl CYJOBHX €KCIIEPTH3 Ta JOCIHIKCHb,
cepruikamis KOMIETEHTHOCTI eKCIePTiB, cepTH(diKallisi HayKOBO-METOUYHOTO 3a0e3MeUeHHs eKCIepTu3 i
aKpenuTaIlisl CyZ0BO-€KCIIEPTHHUX JTa00PaTOPIH.

KpiM TOro, excnepT MOBHHEH JOCKOHAJIO BOJIOAITH METOJIMKAMHU JIOCIIPKCHb Ta MaTepiajamH, II0
CTOCYIOTBCSI iOro 00JacTi 3HaHb Ta JOCBiAy. BiH Mae BUKOHYBAaTH JOCHIDKEHHS 3 TOTPUMAaHHIM HAYKOBHUX
MPHUHIIMIIIB Ta METOJAMYHUX PEKOMEH/IAIlIH, BiMOBIAHO 10 BUMOT, 110 BCTAHOBJICHI 3aKOHOIaBCTBOM.

[Ipu dopmynroBaHHI BUCHOBKY €KCIEPT MOBHHEH KEpyBAaTUCH JHIIE (aKTaMu, ki Oyiau OTpUMaHi B
MpoI1ieci J0CiHKeHHs. BUCHOBOK MOBUHEH MICTUTH SICHE ()OPMYITIOBAHHS CTBEP/IKCHD Ta OOTPYHTYBaHb, 00
CYJl MOXE 3PO3yMITH HOTO 3MICT.

Takox, eKCIepT NOBUHEH JAOTPUMYBATHUCS IPUHITUITY HEHTPAILHOCTI Ta 0e3CcTOpOHHOCTI. BiH IOBUHEH
JOCHI/DKYBaTH TPEIMET eKCIepTU3n OO0 €KTHBHO Ta HEYNEepeKEHO Ta YHUKATH OyAb-ikux (Hopm
JUCKpeauTallii abo miATPUMKHN Oyab-AKOI 31 CTOPIH y CIpaBi.

VYci ui NpUHOUIM TOBHOTH €KCHEPTHOTO JOCIHIKEHHS CHIPHSIOTH JOCSITHEHHIO T'OJIOBHOI METH —
HaJIaHHIO Cyy OOTPYHTOBAHOT'O Ta JJOCTOBIPHOTO BUCHOBKY ISl IPUHHATTS PaBHIBHOTO PIillICHHS.

JInst nOTpUMaHHS TOBHOTH €KCIEPTHOTO JIOCHIDKEHHS B CBOIM MisUIBHOCTI CYJOBI EKCIIEPTH
BUKOPHCTOBYIOTh 00'€KTHBHI HAyKOBI METO/IM, BKIIOYAIOYH €KCIIEPUMEHT, CIIOCTEPEIKESHHS, MOJICITIOBAHHS Ta
CTaTUCTUYHUH aHaIIi3 JaHUX.

CynoBo-ekcIiepTHa JisSUTbHICTD HiSIKUM YMHOM HE OOMEXYETHCS JIMIIE NPUHIMIIAMU 3aKPIINICHUMH B
3aKOHOJABCTBI, Ha [yMKY 0araThbOX BUCHUX Taka JisUTbHICTh IPYHTYEThCS Ha MPUHIMIIAX Oe3I0cepeTHOCTI Ta
HAYKOBOCTI.

[Mpunnun 6e3nocepenHOCTI nepeadadae, IO ASUIBHICT €KClepTa MOBHHHA OYTH MaKCHMalbHO
00'€KTHBHOI, HE3aJIC)KHOIO BiJ OyIb-SKMX 30BHIIIHIX BIUIMBIB a00 iHTEpeciB Ta Oe3mocepeaHbo
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JOCHIKYBaTH 00’ €KTH HaJaHl Ha ekcrepTu3y. MeToan4Hi pekoMeHAalii nepeadavyaoTs HagaHHs 00’ €KTIiB
Ha eKCHepTy AJIsl 0COOMCTOro IOCTIKEHHS, OMUCY iX Ta MaKyBaHHS, OrJIsAY Ta GoTorpadyBaHHs 00’ €KTIB.
Kpim Toro ekcrepty, 11t 0cOOUCTOr0, CaMOCTIHHOrO BUBYEHHS 3a3HAa4al0Th OOCTaBUHU CIIPaBH Ta HAIAlOTh
MaTepiaiy Ta JONATKH CIiJUuX Ta CyJOBHX [iH, ¢oroTabmuii, KpecieHHs Ta iHme. Ekcmept mae OyTn
TOTOBUM JaTH BHUCHOBOK, SIKUH MOXe OyTH He3aJOBUTBHHN Ui OXHi€T 31 CTOpiH y chpaBi. TakuM YHUHOM,
eKCHepT MOBHHEH MaTH NpodeciiiHy noOpodecHicTh, 3a0e3meuyBaTH BUCOKHH PiBEHb KOMIIETEHTHOCTI Ta
JOJCPIKyBaTUCS BUMOT MPO(DECiitHOT eTHKH.

[lix mpuHOMIIOM HAayKOBOCTI HEOOXiZHO PO3YyMITH aHalli3 HMPUYWHHO-HACHTIJKOBHX 3B’S3KIB SIBHII,
MPOIECiB, MOMIH, SKi MOCHIIKYIOTHCS EKCIEePTaMH, BKJIIOUEHHS B EKCIEPTHY IiSUIBHICTh MepeBipeHHX
TEOPETUIHHUX 1 MPAKTHIHUX 3HAHB, [0 € CYYaCHUMH, IPOTPECUBHIAMU 1 BiATIOBIIAIOTH PIBHIO PO3BUTKY HAYKH.
[IpuHIKATT HAYKOBOCTI peami3yeThCsl B 3MICTI METOAWK MPOBEACHHSA CYIOBUX EKCIIepPTH3, KomuQikarii
€KCIIePTHOI MisUTFHOCTI, aTecTallil 1 mepearecTarii TiF0YnX eKCIepTiB, MiIBUIICHHI iX mpodeciitHoro piBHS, B
OoOMiHI JTOCBIIOM JiF0YMX CYO’ €KTiB EKCHEepPTHOI [isUIbHOCTI, 3aCTOCYBaHHS IEPEIOBUX TEXHOJOTIH Yy
JOCTIDKEHH] THX UM HIITUX MPEIMETIB, SKi BU3HAHI PEYOBUMH JTIOKA3aMHU.

JlaHWif TpUHIHIT BKITFOYAE B ce0€ 1 caMy eKCIIepTHY MisTbHICTh €KCTIEPTIiB CITPSIMOBAHY Ha: ITiIBUIIICHHS
cBoro mpodeciiHOro piBHA; OO0'€KTUBHOTO CIPUHHSATTA HAYKOBUX (DaKTiB, y3araJbHEHHA BJIACHOTO
€KCIIEPTHOTO AOCBiTy; O3HAHOMIIEHHS 3 HOBUMH JOCATHEHHSIMH HAYKH 1 TEXHIKH, TPO(DLTI0r0Y01 ramy3i mpasa;
aHalli3 TIEPCIEKTUBU PO3BUTKY HAYKH;, KOPWUTYBaHHS 3HaHb, 3400yTHX 3a BIACHOK iHII[IaTHBOIO, 3a
JIOTIOMOT'OK0 METOMYHOI, HAYKOBOI 1 MpaBOBOI HOpMAaTUBHOI jiteparypu. OOUH 3 NPUHIMIIB CYIOBO —
EKCIIePTHOT JisTEHOCTI OB’ A3y€ThCs 13 03M0CEePEHICTIO, i CYTh HOTO MOJIATAE Y TOMY, IO €KCIIEPT MOBHHEH
CKJIACTH BUCHOBOK BIJIOBIZHO JI0 MMOCTaBJICHMX 3allMTaHb Ha ITiICTaBl 0COOMCTO MTOCHTIIKEHUX T0Ka3iB [4].

OTxe, NPUHIIMIIA HAYKOBOCTI Ta OE3MIOCEPEAHOCTI € HEOOXITHOK YMOBOKO JUIS BUKOHAHHS CYI0BO-
EKCIIePTHOT AisITbHOCTI. BUKOHAaHHS €KCIIEPTHHUX JOCIIKEHb 32 TAKUMH MPUHIIUIIAMYI TapaHTy€e HaAilHICTh
Ta 00'€KTUBHICTH PE3yJIbTaTIB, @ TAKOXK ITIJABHIIYE A0BIPY J0 CYJOBUX PIillICHb.

BucnoBku. OTxe, B pe3yibTaTi JOCHIDKCHHS OYyJ0 BCTAHOBJICGHO, IO ITOBHOLIHHOI peaizaliii
MPaBOCY/AJIsl HEMOXKJIMBO YHUKHYTH BHKOPHCTAHHS CyIOBOI ekcrepTH3u. [Ipu mboMy citifi JOTpUMyBaTHCS
MEBHUX MPHUHIUIIB, SKi TAPAHTYIOTh 00 €KTHUBHICTh Ta JIOCTOBIPHICTH €KCIIEPTHUX BUCHOBKIB.

Ilepiu 3a Bce, eKcriepTr3a MOBUHHA OyTH IPOBEeHa KBaJTi(hiKOBAHOIO Ta KOMIIETEHTHOIO 0C00010, SIKa
Mae BIITIOBIAHY OCBITY Ta ocBia. KpiMm Toro, ekcriepT MOBHHEH JOTPUMYBATHUCS IIPUHIIUIIIB HE3aJIEKHOCTI Ta
HEYTIePeKEHOCTI, 00 YHUKHYTH OY/b-SIKOTO BILTUBY 3 OOKY CTODiH.

TakoX Ba)KIMBHUM € HPUHIMI JOCHTIKEHHsS BCiX OOCTaBHMH CHpaBH, SIKUH 3a0e3nedye MOBHOTY Ta
00’€KTUBHICTh EKCHEPTHOTO BHCHOBKY. EKcmepT MOBMHEH MaTd MOXIIUBICTH O3HAHOMHUTHCS 3 Ycima
MaTepiajaMH CIpaBH, a TAKOXK 3A1HCHIOBATH HEOOX1/IHI TOCIIIKEHHS Ta aHaJi3H.

YHUKHEHHS KOHQJIIIKTY iHTEpECIB € I1e OJJHUM BaKJIMBUM IPUHIUIIOM CYA0BOI eKkcnepTusu. Exkcriept
HE TOBHMHEH OyTH MOB’s3aHMH a00 3alikaBJIeHWH B pe3yibTaTax CIpaBH, IO MOXE BIUIMHYTH Ha

00’ €KTUBHICTH HOr0 BUCHOBKIB.
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V 3axigHHUX KpaiHax MpalooTh OiNblie A MiIBUILEHHS PiBHS NpogeciifiHol MArOTOBKH €KCIIEPTiB,
CTBOPEHHS CTAaHAAPTIB SIKOCTI EKCHEPTH3M Ta 3aXMCT MpaB EKCIEPTiB y CyAOoBUX mpouecax. s mporo
MPOBOASTHECS KOH(EPEHIIil, CEMiHApU Ta IHIII 3aX0JU, Ha SKHX OOTOBOPIOIOTHCS MPOOJIEMU EKCIICPTH3H B
Pi3HUX Tamy3sX Ipasa.

Hampukinan, y kxpuMiHaTbHOMY MPaBOCY I 3a0€3MMeUeHHs KBaTi(hikOBaHOI EKCIIEPTU3U € BAXKIIUBUM
CJIEMEHTOM JIJIsl 3a0€3MEeUYEeHHS CIIPAaBEITMBOCT] Y KPUMiHAIBHUX CTIpaBax. Y bOMY KOHTEKCTi KJIFOUOBY POJIb
BiJirpae MiATOTOBKA EKCIIEPTiB Ta CTBOPEHHs HEOOXigHOI 1HPPACTPYKTYpH IS 3MIHCHEHHS €KCIEPTHU3H.
30kpeMa, CTBOPCHHSI HAIliOHAJILHUX acoIlialliii eKCIEepTiB Ta BCTAHOBJICHHS CTaHAAPTIB SKOCTI € Ji€BOIO
METOAMKOIO JIIsI MOJIMIIEHHS SIKOCTI eKCTIEpTU3H Ta 3a0e3MeueHHs He3aIeKHOCTI eKCIIEePTIB.

OmHak, BapTO 3a3HAYUTH, 1110 3a0€3MeUeHHS HEe3aIeKHOCTI Ta KBauTipikallii ekcriepTa He € mpobdIeMoro
JUIIe B KPUMIHAFHOMY TPaBOCY[Ji, II€ CTOCYETHCS 1 MUBLIBHOTO, aJMIHICTPaTUBHOTO TporeciB. Tomy
po3pobOKa Ta BHOPOBAKEHHS MDKHAPOMHUX CTaHAAPTIB SKOCTI €KCIEPTH3M Mae 3arajbHHi XapakTep Ta
BAKJIMBE 3HAYCHHS /U BCIX raiyseil mpasa.

OxkpiM TOro, BXXJINBO 3a0€3MeUNTH BU3HAHHS KBaTi(iKaIlii eKcrepTiB MiXKHAPOTHO, IO AO3BOIHTH IM
MIpaIOBaTH Ha MIXKHAPOTHOMY PiBHI 3 ypaxyBaHHIM HAIliOHATEHUX OCOONMBOCTEH B pi3HHUX KpaiHax. Takum
YIHOM, 320e3MeueHHs He3aJeKHOCTI Ta KBai(iKkaIlii eKCIepTiB Mae KIFOYOBE 3HAYCHHS IS 3a0e3MeYeHHS
CY/IOUMHCTBA SIKICHOIO Ta HE3aJEKHOIO eKCIIEPTH30I0.

Omxe, MOTpUMaHHS TIEPEPAXOBAHUX TPHHIMIIB € BaXIMBAM €JIEMEHTOM 3a0e3nedyeHHs
CTpaBeIJIMBOCTI Ta 00’ €KTHBHOCTI MPH MPOBEJCHHI CYAOBOi EKCIEPTH3M, SKa € HEOOXiTHOI B Cy4dacHii
MPaBoBiil cuctemi.
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KaHouoam iopuoudHUx Hayk, 0oyeHm,

3a6i0y8ay Kapedpu YusitbHO20 Ma KPUMIHATILHO20 NPasd,
Hepoicasnuil ynisepcumem ingppacmpykmypu ma mexHoao2iu,

Kyx Anopii Muxaiinosuu
acnipanm Kageopu KOHCMUMyYiliHo20 ma AOMIHICMpamusHoO20 npasd,
Hepoicasnuil ynigepcumem inghppacmpyxmypu ma mexHono2iu

CTAH TA TEHIIEHII[i PE@OPMYBAHHS TPABOBOTI'O PEI'YJIFOBAHHSI
TPAHCIIJIAHTALII OPI'AHIB TA TKAHHMH JIFOJJUHI B YKPAIHI

Anomauyin. Y cmammi HA OCHOGI AHANI3Y HOPMAMUBHUX OOKYMEHMIG, NYyONKayill HAYKOGUX
nepioouyHUX 8UOAHb, MOHOSPADIUHUX OOCAIONCEHD, ABMOPCHKUX QOCTIONCEHb NPE3CHMOBAHO 0K ACNeKmu
CYHACHO20 CMAHY Ma MEHOEHYI NPABo602o Pe2yl08aHHs MPAHCNIAHMAYIl Opeanie ma MKAHUH JHOOUHI 6
Ykpainui.

Poszenanymo okpemi numanns pedhopmy8anus npagogoeo pe2ynioeanHs Mpanchianmayii opeanie ma
MKAHUH JI00UHI 8 YKpaini, 30Kkpema HoBeny HAyiOHAIbHO20 3aKOHO00A8CMEA, — MPAHCHAAHM-KOOPOUHAYIIO.
Hocniosxceno Oesiki 3akoHOMIpHOCHI (DOPMYBAHHA TOPUOUYHOT MOOENi OMPUMAHHA 3200U HA BUTNYYEHHS
AHAMOMIYHUX MAMEPIANi8, POlb 0EPHCABHOT NONIMUKU 3 RIOMPUMKU MPAHCHAAHMONO2I].

KaiouoBi cjioBa: TpaHCIUTaHTAIlis, IPABOBE PETyIIOBaHHS TPaHCIUIAHTAIlil, aHATOMIYHI MaTepiaimy,
BHJIyYeHHS aHATOMIYHIX MaTepiaiiB, TPAHCIUIAHT-KOOPINHATOP.

Annotation.. Based on the analysis of normative documents, publications of scientific periodicals,
monographic studies, author's studies, the article presents some aspects of the current state and trends of legal
regulation of human organ and tissue transplantation in Ukraine.

Separate issues of reforming the legal regulation of human organ and tissue transplantation in Ukraine
were considered, in particular the new national legislation, transplant coordination. Some regularities of the
formation of the legal model for obtaining consent for the removal of anatomical materials, the role of state
policy in supporting transplantology have been studied.

The development and improvement of legal relations in the field of transplantology continues today, in
parallel with the new achievements of medical and legal science, and therefore this process continues.

Special attention should be paid to the new participant in the process - the transplan coordinator, his
role and functional duties.

The legal model for obtaining consent for the removal of anatomical materials remains an urgent
problem. In world practice, two main legal models for obtaining consent for the removal of anatomical
material from a deceased person are successfully used.

according to the authors, the shortage of donor material should not be perceived exclusively or mainly

as a consequence of the inconsistency of the legal model.
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The most effective way to overcome the shortage of organs at present is the formation of a positive
public opinion about transplants by conducting information campaigns, a wide discussion in society of ethical,
legal and psychosocial aspects of transplantology, training specialists and improving the organization of the
donor process. The lack of information campaigns for the popularization and development of transplantology
became one of the reasons for distrust of the population. The success of the development of transplantology in
Ukraine largely depends on the state policy in this matter.

Keywords: transplantation, legal regulation of transplantation, anatomical materials, removal of

anatomical materials, transplant coordinator.

IlocranoBka mnpoOaemu. Cepen IHHOBAIITHMX METOMIB JIKyBaHHS MEIWYHUX TEXHOJOTIH
TPAHCIUIAHTOJIOTIS 3aBXOW 3aiiMaja OCOOIHMBE MicIle, IO TOB’S3aHO 3 OararbMa acleKTaM{d MEIUIHOTO,
TEXHOJIOT1YHOI'0, ajle HE B OCTAHHIO Yepry €THKO-TIPABOBOI'0 XapakTepy.

AKTyanpHICTh TEMH IbOIO JOCHIIKCHHS BHU3HAYAETHCS IIEBHUMH KIIOUOBHUMH MOMEHTaMH.
TpancnianTanis, sSIK METOJ JTIKyBaHHS HaWTSHKUMX 3aXBOPIOBAHb JIIOJUHU 3aCTOCOBYETHCS Y TUX BHUIAIKaX,
KOJIM YCYHEHHSI HEOE3IeK! JUTsl )KUTTS a00 BiHOBJIEHHS 3/0POB'St XBOPOTO IHIIMMH METONAMH JIKyBaHHS
HEMOXKJIUBE.

Cepen iHHOBaIliHHUX MEIWYHUX TEXHOJOTIM TpaHCIUIAHTAIliS 3aBXIU 3aiiMaia OCOONMBE MicIe.
BBakaeTncs, 0 piBeHb PO3BUTKY TPAHCIDIAHTALlI OPTaHiB BU3HAYAE 3aTrajbHUNA PiBEHb PO3BUTKY MEIUITUHH
B KpaiHi. AKTyallbHa CTATHCTHKA CBiIYHTH, IO BITUYM3HIHIA TPAHCIUIAHTOJIOTI] HApelITi BAAJIOCS 3pOOHUTH
nificHo BU3HAUHMI popuB. HajckiamHi onepaliiii 3 nepecaiku cepis, JereHb, HUPOK BiIOYBAIOThCS B Pi3HUX
KIIIHIKax YKpaiHu Jeb He MI0AHS. AJie pa3oM 3 TUM TPAHCILIAHTOJIOT Sl TPOAOBXKYE BiIUyBaTH TPYIHOIII, 110
MOB’s13aHO 3 OaraTbMa acreKTaMu, SIK MEIMKO-TEXHOJIOT1YHOT0, TaK 1 €TUKO-TIPAaBOBOTO XapakTepy.

VY Ham vac TpaHCIUIaHTAallis opraHiB Ta (a00) TKaHHH JIOJWHY € JIEBUM 1, 3a3BUYal, €TUHUM 3aCO00M
MOPSATYHKY >KUTTS 1 BITHOBJICHHSI 3/I0POB’sI i BAKOPUCTOBYIOTH, KOJIM MEJMKaMEHTO3H1 a00 XipypriuHi MeTOI!
JIIKYBaHHS HEMOJXKJIMBI, OJIHAK, MAI[IEHT Ma€ TOTEHITIal JI0 MOAAJIBIIOT 310pOBOI aKTUBHOCTI. B po3BHHYTHX
KpaiHaxX TpaHCIUIAHTAIlisl OPTaHiB B)Ke IMoYajia CyTTEBO BIUIMBATU HA TPUBAIICTH 1 SIKICTh KUTTS HACEJICHHS,
OCKIUIBKHM YCIIIIHO MPOBEJCHA TPAHCIUIAHTAIIS MOXE IMOJIOBKUTH KHUTTS JIIOJAWHU 1HOMAI Olble HiX Ha 25
POKIB. YCbOro Ha ChOTO/IHI Yy CBiTi MpOXHBa€e MoHax 1 MitH. 0cib i3 mepecayKeHUMU OpraHaMu, SIKi BeILyTh
aKTUBHUIA CIIOCIO JKUTTS 1, HABITh, 3aiiMalOThes ciopToM [1, c¢.4]. 3acTocyBaHHs TpaHCIUIaHTAllii OpraHiB i
TKaHUH HE Ma€ aJbTEPHATHBH 1 € BKpail HEOOXIIHUM JUIS BPATYBaHHS KUTTSA Ta 370POB'S JIIOJEH, TOMy B
VYkpaiHi Bke TpUBaIM{ 4ac, NECSATUWITTIMH, TPUBA€E TUCKYCisl Ta MOLIYKU PIlIEHHA NPO T€, SIKUM YMHOM
MO>KHA TOKPAIINTH CUTYAIiIo 3 IepecagkaMu opradis. | 3apa3, Ha JyMKy aBTOPiB BXKe MOKHa TOBOPUTH PO
nepur pe3ysibTaTH Takol JepKaBHOI MOJITHKH, sKa OO0 €KTUBHO IOKa3ajla 3pOCTaHHA €QEeKTHBHOCTI
3aCTOCYBaHHS TPAHCIUIAHTALII].

AHaniz ocraHHiX JochaimkeHs Ta mnyOaikamiii. OkpeMi NUTaHHS TNPHUCBAYECHI MPABOBOMY

PEryJIIOBaHHIO TPAHCIIAHTALIl OpPraHiB i TKAHUH BUCBITIIOBAIMCH B POOOTaX TAKUX BITUM3HAHUX BUCHUX, SIK
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Ho6xkina K.P., I'onoskin b.M., I'puruak C.B., 3anopoxan B.M., Kottok LI1., Mycienko A.B., Cenrora 1.4.,
Crenenxo C.I'., Ta iH.

OnHak, He MPUMEHIIYIOUH HAYKOBOTO BHECKY BKa3aHUX BUCHHUX B JOCIHIHKEHHSI Li€1 TEMH CJTiJ BU3HATH,
IO JIesIKi aCTIeKTH BKa3aHoi MpoOJeMaTHKH BCe e MOTPEOYIOTh MOAAIBIIOTO TOCTIIKESHHSI.

Merta crarTi monAra€e B TEOPETUYHOMY JOCHI/KEHHI JESKHX AacleKTiB CTaHy Ta TeHIeHIIN
pedopMyBaHHS IPAaBOBOTO PETYJIIOBAHHS TPaHCIUIaHTALlli OpraHiB Ta TKAHWH JIIOAWHI B YKpaiHi.

Buknan ocHoBHOro Matepiaay. s modaTKy BapTo 3BEpHYTHCH J0 aKTyaJIbHOI CTATUCTHKH. Tak, 3a
naanmu MO3 VYkpainy, y 2022 poni ykpaiHCbKi Jlikapi npoBein 384 TpaHCIIIaHTalii opraHis, 3011bIINBIIT
KiTpKicTh onepauiit Ha 20 % y nopiBHAHHI HaBiTh 13 ToBoeHHUM 2021 pokom.

TpancmnanTaniro opradiB B YKpaini Hapa3si MpoBOATh 32 MEUYHI EHTPH, 3aBISKH 3YCHIUIAM TXHIX
(axiBIiB Baajgocs 3aidcHUTH 275 onepaliiii 3 mepecaaku HUPOK, 74 — nedinku, 35 — ceplis.

BaxiuBo, 1110 MOCcTynoBo 301IBIIYETHCS BiICOTOK OPraHHUX TPAHCIDIAHTAIIIN BiJl TOMEPIIOTO JOHOpPA!
Bix 53,7 % y 2021 pomi mo 55 % y 2022 p. Lle roBopuTh MpO 3[aTHICTH BITYM3HSIHOI CHCTEMHU OXOPOHH
3IOpOB’sI TIPALIFOBATH IIiJ] Yac BIHHU Ta YCBiIOMIIEHHS POAMYAMHU MTOMEPIHX, K TXHE PIMIEHHS PO 3roay Ha
TPAHCIUIAHTAIII}0 OPTaHiB JIOMIOMArae PATYBATH JKUTTS iHIIUM yKpaiHILIM. BucinosmroeMo iM rimiOoKy NOASIKyY
3a PO3YMiHHS BaXKIIUBOCTI 1 IIIHHOCTI TaKOTO PillIEHHS.

Takoxx 3a MuHYnTUH pik mpoBeneHo 223 mepecajikl TeMONMOCTHYHHX CTOBOypoBHX KmitmH: 192 —
naopociauMm mariiedtam i 31 — mitam [2]. Jlng BiTYM3HSAHOT MeAMIMHU e OyB HANpPYXCHHH 1 JyKe
pe3yIbTaTUBHUMN MEpioj — Maike MiBTUCSU TPaHCIUIAHTAIlH 3a pik. MalyTh, )konHa cdepa y MEIUIHHI He
pO3BHBaacs Tak CTPIMKO 1 HE Maja Takol KOJIOCaJdbHOI MATPUMKH JIEPXKaBH, CYCIIJILCTBA 1 Melia. ABTOpH
MiATPUMYIOTH JYMKY TIPO T€, M0 BOKIMBY POJIb cepell 0araThox (akTopiB BIUIMBY 3irpajio BJOCKOHAJICHHS
HOPMaTHBHO-IIPABOBOTO PETyJIFOBaHHs TPaHCIUIAHTAIlli Ta HOBI aaMiHicTpaTiBHi miaxoau [3]. Hamionanbhe
3aKOHOJIAaBCTBO PO OXOPOHY 370POB’S 3arajoM Ta TPAHCIUIAHTOJIOTIT 30KpeMa, BiKpuBaeThcsi OCHOBaMU
3aKOHOJIABCTBA YKpaiHU MPO OXOPOHY 3/I0pOB’s, e chOpMyIbOBaHI OCHOBHI MPHHIUIIA OXOPOHHU 3JI0POB'S,
30KpeMa: BU3HAHHS OXOPOHH 370POB'SI IPIOPUTETHUM HAMPSMOM JisUTBHOCTI CYCIIIBCTBA 1 AEPIKABH, OAHUM
3 TOJOBHMX YWHHHKIB BIDKHBAHHS Ta PO3BUTKY Hapoay YKpaiHW; TyMaHICTHYHa CHpPSIMOBAHICTb,
3a0e3TeUeHHS MIPIOPUTETY 3aralbHOIIOACEKHUX IIIHHOCTEH HaJl KIIACOBUMH, HAIlIOHAILHUMH, TPYIIOBHMH a00
IHAVBITyaIbHUMHU 1HTEpecaMu, MiABHINEHUN MEIUKO-COIIalIbHUI 3aXWCT HAWOLIBII BPa3iMBHX BEPCTB
HaCeJICHHS; OpIEHTALlisl Ha CydYacHI CTaHAApTH 370pPOB'S Ta MEIMYHOI JOIIOMOTH, MOEIHAHHS BITUM3HSIHHX
TPAJUINK 1 JOCATHEHb i3 CBITOBUM JOCBIIOM y Taiy3i oXopoHH 310poB’st [4, cT. 4; ctr. 47]. Tlomanbiie
(hopMyBaHHS 3aKOHO/ABCTBA 3 perjaMeHTallii epecajKy OPraHiB i TKAaHWH JIIOAWHI BTUIMIIOCS B HPUHHATTI
3akoH Ykpainu «[Ipo TpaHCIIIaHTaLlil0 OpraHiB Ta IHIIMX aHATOMIYHHUX MaTtepiaiiB JiroauH» [5], a 24 kBiTHS
2000 p. Kab6iner Minictpie VYkpainu npuitasa IlocranoBy «[leski mutanHs peamizauii 3akony «lIpo
TpaHcIUIaHTawio...» [6]. Ha npomy erani BinOynack TicHa iHTerpailis MEJUYHHX i TIPAaBOBUX HAyK, OCKIUIBKU
TpPaHCIUIAHTALlisl OpraHiB 1 TKaHWH BUMarajia JOTPUMaHHA OCOOMCTHX NpaB Ta CBOOOA JIOJUHHU, YiTKOI

IOPUIMYHOI perjiaMeHTanii iX MmpoBeleHHs 3 METOI0 IPaBOBOIO 3aXHCTy NAalieHTIB i jikapiB. Po3BuTok i
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BJOCKOHAJICHHSI TPaBOBIAHOCHH Yy cdepi TpaHCIJIaHTOJdOrii BigOyBaeTbcd i HUHI, HapalieIbHO HOBUM
JOCSTHEHHSIM METUYHOI Ta IOPHIUYHOI HAYKH 1 TOMY L€l poliec IpOI0BKY€EThCA.

SIkicHO HOBHMM Al TPOBEJCHHS TPaHCIUIAHTALlM cTano NpuiHATTS 3akony «lIpo 3actocyBaHHs
TPaHCIUTAHTAIlii AaHATOMIYHUX MaTepialiB JIFOUHI» Ta MOJANBIIMX 3MiH 10 HboOro [7]. SIk Hacmimok, 3akoH
VYxpainu «lIpo TpaHcInaHTalilo OpraHiB Ta iHIIMX aHATOMIYHHX MaTepianiB JoauHi» Bix 16 mum. 1999 p.
BTPATUB CBOIO YNHHICTb.

ChoromHi TpaHCIUIAHTaLlisl OpPraHiB € BHCOKOTEXHOJIOTIYHOI, BHCOKOBAPTICHOI MEAMYHOIO
TEXHOJIOTI€I0, sIKa TMOTpedye TigHOro 3a0e3neueHHsT BHCOKOMpoQeciiHUMH Kaapamu, OOJagHaHHSAM i
¢inancysanusam. Koxen daxiseusp, sxuii npairoe B Cucremi TpaHcmanTanii Kpaidu, Biirpae BaxXIUBY poiib
y 3a0e3NedeHHi JOCSATHEHHS KIiHIIEBOTO pe3yNbTaTy — 30€peKeHHS MAaKCHMalbHO MOXIIMBOI KITBKOCTI
JMOJACHKUX JKUTTIB Yy TIOEJHAHHI 3 JOCTaTHROIO iX sKicTio. Came ToMy, HaWBaXIIMBIIIUM CKJIAIHUKOM
ctBopeHHst Cucremun TpaHcmmaHTamii, okpiM i MarepiallbHO-TEXHIYHOTO, KaJpOBOTO 3a0e3MedeHHs Ta
(hiHaHCYBaHHS, € BIIPOBADKEHHS TPAHCIUIAHT-KOOPIMHAIIINHOT ciry0n. Came 3aBISKH 37aromKeHiil poOoTi
(haxiBIiB, AKi 10 HET BXOAATH, MOXKITUBO YITKO BiJICITITKOBYBATH BCiX MOTEHIITHUX TOHOPIB, a 3aBISKH SIKOCTI
iX poOOTH CIpUATH 30UTBIICHHIO KITHKOCTI €(eKTUBHUX JOHOPCHKUX OPTaHIB depe3 3MEHIICHHS YacTOTH
BIZIMOB POJIMH JOHOPIB BiJ ekcrutanTartii [1, ¢.4-5].

Jocaimxydan mporiec HOpMaTHBHO-TIPABOBOTO PETYITIOBaHHS TPAHCIUIAHTAIII] Ta aJMiHICTPYBaHHS i€l
TiSUTBHOCTI Ha JYMKY aBTOpIB CJiJ 3BEpHYTHM yBary Ha HOBOTO YyYaCHHKAa TIPOIECY — TpaHCIUIAH-
KOOpAWHaTopa, Horo posib Ta (yHKLiIOHAJIBHI 000B’s13ku. KoopawHaTop 3 TpaHCIaHTamii (TpaHCIUIAHT-
KOOpAWHATOp) — MEJUYHHI MpamiBHUK (JTiKap abo MejacecTpa), SKHH KOOPAWHYE IisUTbHICTB, MOB’s3aHy 3
JIOHOPCTBOM 1 TPAHCIUIAHTAIII€I0 OpPraHiB Ta/ab00 aHATOMIYHHMX MAaTepiajiB JIIOJUHH. 3Ba)KAlOYM Ha C€TUYHI
HOpMH, B 0araThbOX KpaiHax TPaHCIUIAHT- KOOPJMHATOPH MOXYTh MpaiioBaTH abo 3 JOHOpaMu, abo 3
peuumientamu. MakTHYHO, B CBITI 3apa3 BiIOYyBaeTbCs PO3TallyKeHHs M€l cremianbHOCTI Ha Transplant
Recipient Coordinator ta Transplant Donor Coordinator. BigmoBigHo 10 (yHKI[IOHaJIBHUX 00OB’S3KiB,
TPaHCIUIAHT-KOOPIUHATOPA MOXKHA Ha3WBATH «aJBOKATOM MAIIEHTIBY, ajKe caMe Iiei QaxiBenp 3abe3neuye
JOCTONHY SIKICTB YKHTTS, HAJIS)KHY MEIMYHY JIOTIOMOTY, JOTPUMAaHHS €TUKH 1 JUIS JIFOJTUHH, SIKa 3TOJIOM CTaHe
JIOHOPOM, 1 JUIs JIFOJTUHH, SIKA CTPAKIAE Ha TEPMIHAIbHY CTaJ(110 3aXBOPIOBAHHS 1 MOTPEOYe AKOMOTa MIBUAIIOL
nonomoru. ChOTOHI TPAaHCILIAHT-KOOPAMHATOP, KU 3a0e3rneuye Oe3NnepepBHICTh JOMIIAY 32 MallieHTOM
iCIs TPaHCIUIAHTAIl], € MEJNYHUM TPAIiBHUKOM, 0 SIKOTO MAIli€HT, SIKMH JKUBE 3 JOHOPCHKHM OPTaHOM,
3BepTaeThes B repiry yepry [1, ¢.5].

Bignosinno no 3akony Yxkpainu «lIpo 3acTocyBaHHS TpaHCIUIAaHTAlii aHATOMIYHHX MaTepiasiB
moauHi» N02427-VI1I1I Bix 31.03.2019 Bu3HaYeHO OCHOBHI 3acajiy, 110 HAJIEKATh /10 C(hepH BiIOBIIATBHOCTI
TPaHCIUIaHT-KOOPANHATOPIB B YKpaiHi [7]. Kpim Toro, NisUTbHICTh TPaHCILIAHT-KOOPAMHATOPA PETYIFOETHCS
[TonosxeHHsIM PO BPEryJIIOBaHHS JIisUTBHOCTI TPAHCIUIAHT KoopanHartopa [8].

OynkmioHanm 1boro (axiBigd OOMEXKEHO 3a0e3lEUYEeHHSM 3B’SI3Ky MiXK y4YaCHHKaMH TIPOIECY
TpaHCIUIAHTaLlil, 30KpeMa MepeBipKOI0 1 OTPUMAHHSAM 3r0JM Ha JAOHOPCTBO, BYACHHM Ta CHCTEMAaTHYHHM
OHOBIICHHSM JaHuUX B €JuHIA jaepkaBHii iHpopMmamiiHii cuctemi TpaHcmianTtamii (mami — €JICT),
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OpraHizali€lo ONEepaTUBHOTO Ta OE3MeYHOro TpaHCHOPTyBaHHsA opraiB. llpm npomy, TpaHCIIaHT-
KOOpAWHaTopaM B YKpaiHi MOTpiOHO KOMYHIKYBaTH 3 JOHOPAaMH Ta IXHIMH POAMHAMU 1 pelUIiEHTaMH, SIKi
OYIKYyIOTh Ha TpaHCIUIAHTalil0. 30KpeMa, TPaHCIUIAHT-KOOPAWHATOPY B YKpaiHi mpsMo 3a00poHEHO Opatu
y4acTb y KOHCUIIIyMi JIiKapiB, AKUH 3[[1HCHIOE KOHCTATALIil0 CMEPTi MO3KY JIFOAMHU, OpaTH y4acTh y BUITYUECHH1
AaHaTOMIYHOTO MaTepiajy Ta MpOBEACHHI TpaHCIUIAHTAalii, a TAKOXX MPEACTABISATH IHTEPECH PELUIi€HTa,
OB’ sI3aHi 3 3aCTOCYBaHHAM TpaHcruianraiii [1, ¢.10 ].

Ha nymky aBTOpiB, Taki 3a00pOoHH MOTPEOYIOTH OLIBII 4iTKOTO BU3HAYEHHS B HOPMaTHBHO-IIPABOBHX
JOKyMEHTaX. ABTOpH TMpPOMOHYIOTH 3a3HauuTH B crarti 9 3akony VYkpainum «lIpo 3actocyBanHs
TpaHCIUIAHTAIlli aHATOMIYHUX MaTepialliB JIFOJIMHI» MpaBa, 000B'I3KH Ta 3a00POHU MEBHUX MisiHb JJIS LUX
rmocazoBux oci0. Take HOpMaTHBHE BIOCKOHAJIICHHS MOTJIO O 3HAYHO IMIIBHUITUTH €¢(PEKTUBHICTE POOOTH
TPaHCIUIAaHT-KOOPAMHALIIHHOT CITYXKOH.

llle onHi€ro aKTyaJbHOI NPOOIEMOI0 3AUIIAETHCS IOPHIMYHA MOJENb OTPUMAHHS 3rOIM Ha
BHJIYYCHHS aHATOMIYHUX MaTepiamiB. Y CBITOBiH MPAKTHIII YCITIIITHO 3aCTOCOBYIOTHCS JIBI OCHOBHI IOPHINTHI
MOJIETIi OTPUMaHHS 3T0/IA Ha BIITyYEHHs] aHATOMIYHOTO MaTepiany y IOMepIIoi 0COOH, — «IIPE3yMITIIisT 3TOTH
1 «IIPEe3yMITITisT HE3T O,

Pe3omrorrist momo npuBeACHHS y BiIMOBIAHICTH 3aKOHOJABCTB JIeP>KaB-y4aCHHUIIb 3 MUTAHb BUTYYCHHS,
nepecajiki Ta TpaHCIUIaHTallii MarepianiB opranizmy moauau N (78)29 Kowmiter minictpis, Pagu €Bponu y
3BSI3Ky 3 TOMITHHUM 3POCTaHHAM OCTaHHIMH pPOKaMH JIiKyBaHHS TAIi€HTIB IDIAXOM TpaHCIUIAHTAIIl YU
nepecakyi BUITYYeHUX JIIOACEKUX OPTaHiB, TKAHWH YH 1HIIMX MaTepiaiiB, Bce IepKaBH-yYIaCHUIIl BiTUyBalOTh
HEOOXI1THICTh HOBOTO 1 O1JIbINE CIICIU(IYHOTO 3aKOHOIaBCTBA BpaxoByrouw, 1110 IPUBEICHHS Y BiAOBIAHICT
JI0 3aKOHOJABCTBA JIEpXKaB-yYacHWIb 3 IMHTaHb BHJIYYCHHs, TEpecajlkiu Ta TpaHCIUIAHTaIii MaTepialiB
OpraHi3My JIFOJMHH, 1110 3a0€3MeYNTh 3aXKCT JJOHOPIB, Mail0yTHIX TOHOPIB Ta permmienTiB [9].

OueBuIHO, caMe 3 METOI TaKOTO BJIOCKOHAJICHHS [TPAaBOBOTO PETYJIIOBAHHS JIisSUTBHOCTI, MTOB’A3aHOI 3
TPAHCIUIAHTAIIIEI0, B TOMY YHCII OTPHUMaHHS 3TOJM Ha BHJIYYCHHS aHATOMIYHOTO MaTepialy y MoMepioi
ocobu, 17.05.2018 poxy BepxoBHa Panma VYkpainm npuitHsna 3akon VYxpainum «[Ipo 3actocyBaHHS
TpaHCIUTaHTAIll aHATOMIYHKX MaTepianiB oauHi» [10, cT. 16].

Taxi 3MiHH, BHECEHI 3aKOHOZABIIEM, MTPUHECTH Biq4yTHI pe3ynpTat y 2021-2023 pokax, 1mo MoxHa
MOSICHATH TIEBHOIO IHEPTHICTIO TaKWX MPOLECIB, a caMe 3alpoBa/DKEHHS HOPMATUBHUX 3MiH Ta iX BIUIMB B
MIPaBO3aCTOCOBHIN MisITBHOCTI, a 3PEIITO IMiBUIICHHI0 €()eKTUBHOCTI BPETYJIOBaHHS NMEBHUX BiJHOCHUH,
nmotpebye meBHoro dacy. lle minTBep/pKyeTbcs THM, IO PO3BUTOK TpaHcruaHTamii y 2021 pomi cras
MOJKJIMBUM, 30KpeMa, 3aBASKU 3MiHaM Y HOPMAaTUBHIHM 0a3i, y TOMYy YHCIIi, CIPOILEHHIO aJITOPUTMY Iiil A
MPOBEIEHHsI TPaHCIUIAHTALll Ta ASKpUMiHaNI3aLii onepauiil 3 TpaHCIUIAaHTali], 3aBISKN 1HILIATUBU OKPEMHX
KEpIBHUKIB KIIHIK, 1 3BUYaiiHO X, 3aBASKM miarpuMku 3MI [11].

3 mo3uii mpaBa JIOAMHU Ha XXHUTTS, CEHC «IIPE3yMILii HE3roAn» Ha BHIYYCHHS aHATOMIUYHOIO
MaTepiaily, moJyisirae B rapaHTyBaHHI 0c00i 1 BUHSATKOBOrO IpaBa BUPILIYBAaTH IO CBOrO (i3MYHOrO Tija,

HATOMICTb «IIPE3yMIILIs 3roAn» e(PEeKTUBHIIIA 3a KUIbKICTIO BUIyYE€HHX TPAHCIUIAHTATIB.
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TyT Ba)XJTMBO IPUIHATH A0 YBary, 110 MOKJIMBI 3MiHH IOPUINYHOI MOZIET HE MOXKYTh BifOyBatucs 6e3
HEOOXITHUX 3MiH, a (JaKTUYHO TOTOBHOCTI CYCHUJIBCTBA JIO HUX. 3aKOHOJIABEIh Ma€ BIIPOBAKYBATH 3MiHY
MOJIeJIi Mif] Ai€l0 CYCHiNbHOrO 3amuTy. Tibku TOAl MOAiOHI HOPMATHUBHI 3MiHM NMPHHECYTh OYIKyBaHWH
pe3yiabTaT. Hopma mpaBa, sIk IpOAYKT JIiAepChKOi AYMKH, B MOJANBIIOMY MiJXOIUTIOETHCS a00 CpuiiMaeThes
CYCHUILCTBOM. 3aKOHONABIIO MEPEBaKHO JOBOIUTHCS TINBKH 3aKpIIUIIOBAaTH BXKE ICHYIOYE IIPaBOBE
MEepeKOHaHHs, BKe CPOPMYJIbOBaHY B CYCIHiJIbCTBI MPaBOBY HOPMY. AJie Take HOPMAaTHUBHE 3aKpillJICHHS
CTOCYETBCS 3/1€OUTBIIOTO0 OKPEMUX TEXHIYHMX MOMEHTIB, a HEe MIEPBUHHOI TyMKH Ta THUX 3arajbHUX PUC, SIKi
B)KE€ J)KUBYTH B CBIJJOMOCTI MTacioHapHOT 4yacTHHU couiymy [12, ¢.9]. Tomy Ha nymKy aBTOpiB, miarpumka 3MI,
CIHMPAIOYMCh Ha MOpaJIb Ta MPaBo, JiIICHO Ma€ 3HAXOJUTH BIATYK y CYCHIILCTBI TOMY, 110 JOHOPCTBO OPTaHiB
MPOLIEC TyKE CKIIATHUH.

Jo 3minm ropuauuHoi moxeni Baanacs IlIeitmapis, xomu 15 tpaBusi 2022 poky rpomaisHu
[IBeiimapii Oinpmmictio B 60,2% cxBammmu pedopMy 3aKOHOAABCTBA B Taily3i TPAaHCIDIAHTAIl OPraHiB.
BiamoBigHo 10 HOBOT MOJEIi JOHOPOM MOXKE 32 YMOBYAHHSM BBaXKATHCS Oy[Ib-5Ka JIFOIWHA, SKa 32 JKUTTS
SIBHO HE BUCIIOBHJIA CBOET HE3TO/IN 3 TAKOIO CBOEIO POJLTIO IMICIIsl cMePTi. METOI0 € yCYHYTH KPpUTHIHY HECTady
JOHOPCHKHX OPTaHiB.

Ilepexix mo HOBOI cucTeMHu BimOYyIeThCcS HE Bipa3ly i HaBiTH He micisa3aBTpa. Ha 1e moTpiOHO mie
KiJIbKa POKiB, OCOONHMBO CKJIAQIHOIO € IMpoOiieMa CTBOPEHHSA HAIllOHATBFHOTO OHJIANH-PEECTPY JAOHOPCHKUX
OprasiB. Y CyCHIJIbCTBI TaKOX MOTPiOHO Oy/le TPOBECTH KiTbKA BCEOCSHKHHX 1H(POpPMAIHMX KaMIaHiil.
[lepmum 3aBaaHHAM ypsy CTaHE pO3pOOKa HOPMATHBHO-NPABOBHUX aKTIB IIOJ0 IMILIEMEHTAIlIi TUPEKTHRH,
Ha M0 MOXe MiTH Kijgbka pokiB. DemepanbHe ympaBiaiHHA oxopoHu 37a0poB'ss (FOPH) ta ®enmepanbhe
BigomctBo oxoponu 3m0pos's (BAG, miaposain MBC) 3a3HauaroTh, 1110 HOBE 3aKOHOJABCTBO HE Halyne
yuHHOCTI panitre 2024 poky.

CTBOpEHHS HAIIOHAIBHOTO OHJIAWH-PEECTPY OyZe MOXKIUBUM JIMIIE SKIO OYIyTh HAJICKHUM YHHOM
BUPIIICHI MUTaHHS JOCTYITHOCTI, OS3MEKN Ta 3aXHMCTy JaHUX. AJDKE 3apeecTpyBaTHCS B TAKOMY PEECTPI Ta
BKa3aTH TaM CBOIO BiJIMOBY UM 3roJly Ha JOHOPCTBO OpPraHiB JoBeJeThcs BeiM xutensaM LlBelinapii crapiie
16 pokis. Lleii peecTp moBuHEH OyTH IOCTYIHHN YOTHPMA HAIIOHAILHUMH MOBaMHU Ta MOBaMH HaWOLIbII
MOMIMPEHHX y KpaiHi criibHOT MirpaHTis [13].

Taki HOpMaTHBHI 3MiHM IIBEHIIAPCHKOTO 3aKOHOJABCTBA MMiATBEP/KYIOTH JyMKY aBTOPIB IPO Te, IO
Mo1i0H1 3MiHH FOPUIUYHOT MOJIEIi OTPUMAHHS 3TrOAH Ha BUIYYECHHS JOHOPCHKUX OPraHiB HE MPOCTI 1 MOKIIHBI
JIMIIE TIPH HasiBHOCTI CYCIIUJIBHOTO 3aITHTY.

Axne Bxe B x0BTHI 2022 poky oHyaliH-peecTp TpaHcIUlaHTalii opradiB y LBeiiunapii npunuHUTE CBOIO
pO0OTY MicIIst pO3CIiyBaHHS Ta BUSBJICHHS CEpPHO3HUX HEAOMIKiB Oe3neku [14]. Lle miaTBepaKye aBTOPCHKY
JOYMKY MPO CKJIQJIHOCT] BIPOBaPKEHHS TAKUX 3MiH, HaBITh y JEMOKPAaTHUYHHUX, BHCOKOPO3BUHEHUX KpaiHaXx.

[Ipote, Ha nyMKy aBTOpiB, Ae(iUUT ITOHOPCHKOIO MaTepially He CIIiJi CIPUMMATH BUKIIOUYHO a0o
TOJIOBHMM YHHOM, SIK HACJIJIOK HEBIJIOBITHOCTI IOPHIMYHOI MOJIENi. A SKIIO TaK, TO 3MiHA FOPUIUIHOL
MOJIeJIi MOKE€ H He JaTH OYiKyBaHOTO pe3yJbTary, SKUI0 OyayTh NPOIrHOPOBaHI BaKJIMBI CyCHUIBHI
MePEAYMOBH JUUISl TAKUX 3MiH.
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Ha mymky aBTOpiB, Haii0iNbII €PEKTUBHUM CIIOCOOOM MONONAaHHA Ae]iuUTy OpraHiB B JaHUH 4Yac €
(hopMyBaHHS MO3UTHBHOI TPOMAJICHKOI JYMKH 100 TPAHCIUIAHTALIN IIJSIXOM MPOBEACHHS iHPOpMaIitHuX
KaMIlaHii, MIMPOKOTO OOTOBOPEHHsSI B CYCHUIBCTBI €TUYHUX, IOPHUIUYHUX 1 TCHUXOCOLIaJIbHUX AacleKTiB
TPaHCIUIAHTOJIOTI1, HaBYaHHs (axiBIliB i MOJIMIIEHHs OpraHi3amnii JOHOPCHKOTO mporecy. Came ToOMy, OTHUM
3 TMPIOPUTETHUX HAIPSMIB JACPKaBHOI MONITHKH y cdepi 3acTOCYBaHHA TpaHCIUIaHTAlll aHATOMiIYHHX
MaTepiajiB JIOAWHI Mae OyTH akTHUBHA iH(pOpMAIliiiHa CKJIaJoBa, CIPSMOBAaHA HA IIiJIBUIICHHS JOBIpH
HACEJICHHS.

Ha nymky aBTopiB, LlIBelinapist 3MiHUBIIN IOPUIUYHY MOJETH Uyepe3 pedepeHayM, IpoIeMOHCTpYBaia
HasBHICTh HEOOXiTHHX CYCIUIBHUX MEpelyMOB, Pa3oM 3 THM IMepexia mependavae TPUBAJIUA Mpolec
CTBOPEHHS HAlllOHAJbHOIO OHJIAMH-PEECTPY INOHOPCHKUX OPraHiB, NPOBEAEHHS OEKUIBKOX BCEOCSKHHMX
inpopmariitaux kammamii [13].

OT1xe, MpUYUHOIO Ne(pIIUTY TOHOPCHKOTO aHATOMIYHOTO MaTepially € He TUIBKH IOPHIAYHA MOMAETHh
OTPUMaHHS 3roJ¥ Ha BWIYYCHHA, a ¥ Hempo3opa Ta Hee(eKTHUBHA Jep)kaBHA IIOJIITUKA B raiysi
TpaHCIDIAHTONOTIi. BincyTHicTh iH(OpMaIlifHIX KaMITaHi{ IS TOMYJIAPU3allii Ta PO3BUTKY TPAHCILIAHTOIOT 11
MOPOJKY€E HENIOBIPY HACEIECHHSL.

EdexTruBHICTS MeXaHI3MIB BHIyYeHHsS aHATOMIYHUX MaTepialliB BEJIMKOI MipOI0 3aJIEKHUTh 1 Bil
COIIaJIbHO-€KOHOMIYHOTO PO3BUTKY CYCIIBCTBAa B IIJIOMY, TYMaHITApPHOTO Ta iH(GOPMAIIHHOTO BILTUBY.
Towmy, 3ax0/111 BILTUBY 1O CBOil CYTi MatOTh HOCUTH KOMIUIEKCHUH XapaKTep, MICTHTH MPABOBIi, ICUXOJIOTI4Hi,
coliajibHi, ekoHoMiuHi [15] Ta HaBiTh peniriiHi aceKkTH.

BucHoBku. 3a pe3ynbraTaMu TOCIIPKCHHS aBTOPH JIHIILIN IEBHUX BUCHOBKIB:

- 1edinuT JOHOPCHKHUX OPTaHiB € aKTyalbHOIO MPOOJIEMOIO HAI[IOHAIBHOI Ta CBITOBOT TPAHCILIAHTOJIOT;

- OCHOBHOKO TPUYMHOIO JIe(ilIUTy ITOHOPCHKOTO MaTepially € HEMpo30picTh Ta HU3bKa e(EeKTHBHICTh
Jiep>KaBHOT MOJITHKH B TaTy31 TPAHCIUIAHTOJIOTII;

- aBTOpH MPOMOHYIOTH BHECTH B CT. 9 3akoHy Ykpainu «IIpo 3acTocyBaHHs TpaHCIIJIaHTAIll aHATOMIYHHX
MaTepiajiB JIIOJUHI» TpaBa, O0OB'SI3kM Ta 3a00POHU MEBHMX JisSHb IS IMX MOCaaoBux oci0. Take
HOPMAaTHUBHE BJIOCKOHAJIIEHHS MOTJIO O 3HAYHO MiJBUIIUTH €(QEeKTUBHICTh POOOTH TPaHCIUIAHT-
KOOPIMHAIIIMHOT CITyKO0M;

- TpaHCIUIaHTAllil OPTaHiB Ta TKAHWUH € JI€BUM CHOCOOOM 30€peXeHHS Ta MPOJOBXKEHHS MOBHOLIHHOTO
KUTTS JroauHu. B YkpaiHi € Bci HEoOXifgHI mepeayMoBH, TOTPiOHI ISl BIPOBAIKEHHS I[LOTO METOAY
nmikyBaHHS. ToMy, MOJaNbIIMN PO3BUTOK TPAHCIUIAHT-KOOPIMHALIWHOI CIIy>KOM Ma€ MNepLIouYeprose
3HAYEHHS;

- OOHMM 3 TPIOPUTETHUX HAmNpsMIB JAEpKaBHOI MONITHKH Yy cdepi 3acTOCyBaHHS TpaHCILIAHTALl
aHaTOMIYHHMX MaTepiaiiB JIIOANHI Mae OyTH aKTHBHA iHpOpMaliiiHa CKiI1a0Ba, CIPSIMOBaHA Ha IT1IBUIIEHHS
JIOBIpH HaCEJICHHS;

- Ha AYMKY aBTOpiB, KOMIUIEKCHI Jii 3aTHI 3HAYHO MOJIIIINTH CUTYalil0 3 JOHOPCHKUM MaTepiajioM i
JI03BOJIATh, IO Ba)KJIMBO, MONEPEAWTH KPUMIiHANI3aLil0 TPAaHCIUIAHTOJOr . AJie TOJOBHUM € T€, IO
BUXOJISTYM 3 HE3AMEPEYHOCTI IPIOPUTETY TpaB JIFOJAUHU, HEOOXITHOCTI rapaHTiil MpaBa JIFOIUHH Ha )KUATTS 1
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TiJIECHY HEIOTOPKaHHICTh, HE3aJEXHO Bil IOPUAMYHOI MOAETI OTPUMAaHHS 3rOJd Ha BWIyYCHHS
aHaTOMIYHHMX MaTepiajiiB, JepikaBa MOBHHHA 3a0€3MEUYUTH Ii€BUH MeXaHi3M e()EeKTHBHOTO KOHTPOJIIO
oTpuUMaHHs 1 ¢ikcallii 3roJu MOTCHIMHOTO aoHOpa. llojanbiie BTUICHHS BCiX HOBAIli HEOOXiTHO
peaizyBaTH B IHTEpPECax 3aXUCTY BUIIHMX COIIAIbHUX IIHHOCTEH, SIKUMHU, 0€3 CYMHIBY, € JTFOJMHA, 11 JKUTTS,
mpaBa i cBOOOAM. YCHINIHICTh PO3BUTKY TPAHCIUIAHTONOTII B YKpaiHi 3HAYHOIO MipOI0 3aJIeKHUTh Bix
Jiep>KaBHOI MOJITUKH B IIbOMY ITUTaHHI.

VY3arajbpHIOIOUYHM yKa3aHi BUCHOBKH, IIOA0 CTaHy Ta TEHACHIIH BITYM3HSIHOI TPAaHCIJIAHTOJIOTI] MOXHA
BIIEBHEHO KOHCTATyBaTH JOCATHEHHS SKICHO HOBOTO €Tally, SKHH CTaB MOXIJIMBHUM 3aBISIKH TPOTpPECy
MEIWYHHAX TEXHOJIOTiH, ajle 3HAaYHOI MIpOI TO3MTHBHHM 3MiHaM aJMiHICTPATHBHO-TIPABOBOTO
pETyIIOBaHHS IIi€l cepu.
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MNPOLECYAJIBHI TA TAKTUYHI OCOBJIUBOCTI ITIPOBEJEHHS JONMUTY
HIAO03PIOBAHOI'O I YAC PO3CIIAYBAHHSI KPUMIHAJIBHUX ITPABOIIOPYIIEHD,
O BUNHAKOTHCS1 3 BAKOPUCTAHHSIM IHOOPMANIMHUX KOMIT'IOTEPHUX
TEXHOJIOT'TA

Anomauia. Y cmammi uceimaroiomsvcs npoOIeMHi NUMAHHA BPOBEOeHHs. OONUMY Ni003PH068aAH020 Ni0
yac po3cnioy8anHs KPUMIHAIbHUX NPABONOPYUIEHb, WO GUUHAIOMbCA 3 BUKOPUCMAHHAM IHGOpMAYitiHUX
KOMI HTOMEePHUX MexXHON02Il. 3aysancyemovcs npo me, wo e)ekmugHe ma C8OEUACHe NPOBEOEHH OKPEMUX
caioyux (po3uiykosux) Oill cnpuse 8ceOiUHOMY ma NOBHOMY PO3CAIOVBAHHIO KPUMIHATIbHUX NPABONOPYULEHD,
WO BYUHAIOMBCS 3 BUKOPUCAHHAM THQOPMAYIUHUX KOMN TOmepHUX mexnonoeiu (kibepsnouunig). Oouicio 3
20JIOBHUX CAIOUUX (PO3UWLYKOBUX) Ofll, WO MAE 8azome NPoOYecydalvbHe ma mMakmuyHe 3HAYEeHHs Ni0 Yac
PO3CNI0Y8aANHS  KPUMIHATBHUX NPABONOPYULEHb, WO BYUHSIOMBCS 3  GUKOPUCTHAHHAM  THDOPpMAYItiHUX
KOMI TOMEPHUX MEXHOI02Il, € NPOBEOeHHs. OONUNY Ni003PI8anol 0coou.

Hazonoweno, wo cniouuii, disnasay, npoxypop He 3a8icou 80100il0mb 00CMAMHIMU 3HAHHAMU Y
cghepi ingpopmayitinux mexnonociu. Tomy HeoOXiOHO KOHCYIbMYEamMuUcs 31 Cneyianicmom neped nposeoeHHIM
Odonumy. lLle 0o03801UumMb OKpeciumu KOO HAUBASOMIWUUX 3ANUMAHbL RIO03PIOBAHOMY MA O00NOMOXCE Y

B8CMAHOBNEHHI MEXHIYHUX HIOAHCI8 PO3CAI0Y8AH020 KPUMIHATBHO20 NPABONOPYULEHHSL.
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3eepmaemuvces yeaea npo 00CRiONCeHHS Opeanamu 00CY008020 PO3CAIOV8AHHA MdA NPOKYPOPOM
npaxmuxu €8poneiicbko2o cyoy 3 npas TOOUHU, WO CMOCYEMbCSI OONUMY Ni003PIOEaHUX 0ci0. AHANI3 maKux
piutenn, donomoodice 3abe3neuumu OOMPUMAHHA NPA6 Ma 3aKOHHUX THMepecié Nido3po6aH020, A MAaKo;IC
3abe3neyumo NOGHE MA HEYnepeodceHe NPOBEOeHHs PO3CHIOYBAHHA — 3A3HAYEHUX — KPUMIHATbHUX
npaeonopyuiens.

Knrouoei cnosa. Ingopmayiiini xomn’romepui mexnonoeii, O0onum ni003pH6AH020, MAKMUKA
npogedeH s OONUMY, NCUXOA02IYHUL KOHMAKM, CAiOYUll, 0i3HA8aY, NPOKYpop.

Annotation.The article highlights the problematic issues of questioning a suspect during the
investigation of criminal offenses committed with the use of computer information technologies. It is noted that
the effective and timely conduct of certain investigative (search) actions contributes to the comprehensive and
complete investigation of criminal offenses committed with the use of information computer technologies
(cybercrimes). One of the main investigative (search) actions, which has significant procedural and tactical
significance during the investigation of criminal offenses committed with the use of information and computer
technologies, is the interrogation of a suspect.

It was emphasized that the investigator, inquirer, and prosecutor do not always have sufficient
knowledge in the field of information technologies. Therefore, it is necessary to consult with a specialist before
conducting an interrogation. This will make it possible to outline the most important questions for the suspect
and help in establishing the technical nuances of the criminal offense under investigation.

It is noted that during the interrogation of a suspect in criminal proceedings regarding cybercrimes,
the following tactical techniques may be used: exposure of lies, emotional influence, logical influence, as well
as certain tactical combinations. The application of the above tactics depends on the corresponding
investigated criminal offense of the specified category.

Attention is drawn to the study by the pre-trial investigation bodies and the prosecutor of the practice
of the European Court of Human Rights regarding the questioning of suspects. The analysis of such decisions
will help to ensure compliance with the rights and legitimate interests of the suspect, as well as ensure a full
and impartial investigation of the specified criminal offenses.

Keywords. Information computer technologies, interrogation of a suspect, interrogation tactics,

psychological contact, investigator, inquirer, prosecutor.

IMocranoBka mnpodjemu. JlocmipkeHHS NPOONEMHUX IUTaHb TPOBEICHHS PO3CIiTyBaHHSI
KPUMIHAJIBHUX TIPABONOPYIIEHb, IO BYMHSIOTHCS 3 BHKOPUCTAHHAM 1H(OPMAIHHUX KOMIT IOTEPHUX
TEXHOJIOTi# (KiOep3/I0YMHIB) € OIHIEI0 13 BaXKJIMBUX TEM HAIIOro 4acy. Uepes CTpIMKHIl PO3BUTOK Pi3HUX
3ac00iB iHQOopMaLiHHUX TEXHOJIOT1H, 10 TO3BOJISIE 3TOYMHLSM IPUCTOCOBYBATHUCS A0 1X BUKOPUCTAHHS 3317151
BUMHEHHsI MPOTHIIPABHUX [iif, BUBYEHHS MNpoOieM KiOEep3MOYMHHOCTI Ha CBOTOAHI HE BTpayae CBOET
aKTYaJIbHOCTI.

IIpo 1e cBiguaTh MyOIiKaIisAMU 3 €] TEMATHKH BITYM3HSIHUX BUSHUX, IO BUCBITIICH] Y MEPIOAHNYHUX,
HaBYaIbHUX Ta HAYKOBUX BUJIAHHSX, & TAKOX y JUCEPTAIIHHUX JOCIIPKEHHSIX.
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AHauti3 octaHHiX AocaixkeHb. Ykpaincbki Haykosui [.C. Azapos, H.M. Axtupceka, I1.21. binenuyk,
B.O. I'ony6eB, M.B. I'ynamok, B.I'. Kynneyc, A.l. Kynriii, O.}O. Koctiouenko, €.J1. Jlyk’sauukos, JI.II.
[Tanamapuyk, J.B. I1amues, M.A. Iloropenskuii, M.B. CanteBcbkuit, O.A. Camoiinenko, 3.C. Tomoperpka
Ta 1HII, y CBOIX MJOCHIIKEHHSX MPHIAULIM Baromy yBary mpoOneMaM BHHHKHEHHIO, OOpOThOi Ta
PO3CIIiIyBaHHIO Pi3HUX MPOSABIB KiOEP3IOYHMHHOCTI.

Mera pocaigaxenns. Ilig yac mpoBeneHHsT OCYAOBOTO PO3CIiTyBaHHS KiOEP3TOUMHIB BUHUKAIOThH
CKJIaJHOIIII Y TPOBEACHH] OKPEMUX CIiTUKX (PO3LIYKOBUX) Mil. SIK CBiIYaTh BUCHOBKHM HAYKOBIIIB Ta MOKA3ye
MpaKkTUKa, camMe e(EeKTUBHE Ta CBOEYACHE NPOBEICHHS OKPEMHX CIiAYMX (PO3LIYKOBHX) il crpusie
BCceOIYHOMY Ta MOBHOMY PO3CIIiTyBaHHIO KpUMiHAIBHUX MPABONOPYIIEHb, 110 BYMHSIOTHCS 3 BUKOPUCTAHHSIM
iH(hOpMAIITHIX KOMIT FOTEPHUX TEXHONOTiH (kKibep3nounHiB). OIHIE€IO0 3 TOJIOBHUX CIITYUAX (PO3MIYKOBHUX)
I, MO Mae BaromMe NpoIrecyalibHEe Ta TaKTUYHE 3HAYEHHS TIiJ dYac pO3CIiAyBaHHS KiOep3lOoYMHIB, €
MIPOBEICHHSI IOTHUTY ITiJ03PIOBAHOT 0COOH.

Bukiaan ocHoBHOro marepiamy. Ha mpakTumi He pigko BHHWKAIOTh BHITAIKHA, KOJH CJITIHMA,
Ii3HaBa4, MPOKYpOp IIiJ Yac JOMHUTY CBigKa YU MiO3PIOBAHOTO, HE BUKOPHUCTOBYIOThH YKOJHUX TAKTHYHHX
MIPUIOMIB Ta MMPOBOASTH IOMHT Y 3BHYAHIN (OPMi «ITUTaHHS — BiJMTOBIiABY, 0 MPU3BOJUTH 10 OTPUMAHHS
moTpiOHOI iHpOopMaIlii He B TOBHOMY 00CS3i.

3 mporo mpuBoxy l'anc ['pocc 3ayBakyBaB, M0 NULTIO JONHTY CBiJKa Ta TiJO3PIOBAHOTO
(0OBMHYBaYEHOTO) € JOCATHEHHS ICTHHHM, OJTHAK IIJISX HOTO MOCATHEHHS — pi3HuUi [1, c. 78].

KoMmeHTyroun naHWil BUCIIB, BIIMITUM, IO JAOCATTH ICTHHM A 4ac JOMUTY JOIOMArarTh YiTKO
BH3HAYEHI MPOLIeCyallbHI OCOOIUBOCTI, a UIIXOM JTOCATHEHHS iCTHHH € 3aCTOCYBaHHS TAKTUYHUX TPUIAOMIB.

Tomy y HalIOMy JOCIIJKeHHI, Oy/Ie MPHUiJicHa yBara TAKTUYHUM Ta MPOLECyaIbHUM OCOOIMBOCTSIM
JOTIUTY TI03PpIOBAaHOI 0COOM TijJ 4Yac MPOBEISHHS PO3CIiAyBaHb KPHMIHAJIBHHUX IPABONOPYIIEHD, IO
BUMHSIIOTHCS 3 BUKOPUCTAHHAM iH(OpMaNiiHIX KOMIT FOTEPHUX TEXHOJIOTiH (KiOep30YHHIB).

Po3srnsinaroun MOHSTTS «IOMUTY, CIiJl HATOJOCUTH Ha TOMY, IO OLIbIIICTh BYeHUX [2, ¢. 239],[3, c.
308], [4, c. 328], [5, c. 358] mij TOIUTOM PO3yMIIOTh:

— cimay (po3IIyKOBY) JIit0, SiKa MPOBOJUTHCS YIIOBHOBAYKEHOIO 0CO00I0 Y BCTAHOBJIEHOMY 3aKOHOM
MOPS/IKY 1 HAaTIpaBJieHa Ha OTPUMAaHHS B YCHil a00 MUCBMOBIH ()OPMI BiJl CBiZKA, MOTEPITJIIOTO, i I03PIOBAHOTO
BiJOMOCTEH 100 BiTOMHX iM OOCTaBMH y KpUMIHAJIbHOMY NPOBAKEHHI, [0 MAlOTh 3HAYEHHS VIS L[bOTO
KpuMiHanbHOTO npoBakeHns (M. S. HukoneHko);

— ciigdy [Iiio, sika SIBJIsiE COOOI0 pEerjJaMeHTOBAaHMH KPHUMiHAIBHO-TIPOLIECYyaIbHUMH HOPMaMH
iH(OpMaIiTHO-TICUXOJIOTIYHUN TIPOIIeC CIIIKYBaHHS 0Ci0, KOTpi OepyTh y HHOMY y4acTh, COPSIMOBAaHHUI Ha
oTpuMaHHs iH(popMaii npo BizoMi ToNUTYyBaHOMY (aKTH, IO MArOTh 3HaYeHHs i posciigyBaHHs. (FO.A.
YarmuHChK Ui );

— 1e mpolecyalbHa ciig4a (po3IIyKoBa) s, IIO € PEerjJaMeHTOBAaHUM KPHUMiHATbHUMU
npolecyaIbHUMH HOpMaM# iHQOpMaLiiHO-IICUXOJIOTTYHUM HPOLIECOM CHIJIKYBaHHS 0OCi0, siKi OepyTh y4acThb
y HbOMY, Ta CIIPsIMOBaHa Ha OTPUMAaHHs iHPOpMaLii Ipo BiJOMi TONMUTYBaHOMY (DaKTH, III0 MAIOTh 3HAYECHHS
JUIsl BCTAHOBIICHHSI 00’ €KTUBHUX 00CTaBHH y KpuMiHalsHOMY TipoBapkerHi (B.1O. [leniTeko);
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- CIIia4y 1 CyAOBY Ai10, y IPOLEC] SIKOi OpraH po3ciiayBaHHs ad0 Cya 0JepKyIOTh iH(popMario
BiJl JOMUTYBaHOTO NpO OOCTaBMHH, IO MAaIOTh 3HAYEHHs MAJIs1 BCTaHOBJIEHHA icTuHHM y cmpasi (M.B.
CanteBcbkuil).

BpaxoBytoun BU3HaueHHS BUIICHABEIECHNX HAYKOBLIB, HAa HAllly AYMKY, JIOMUT MPH PO3CIiLyBaHHI
KiOEp3JI0YHHIB € OJHI€I0 13 CNigUuX (PO3IIYKOBUX) Aii, IO MPOBOAUTHCS YMOBHOBKEHHM CYO’€KTOM Ta
JI03BOJISIE OTPUMATH BiJl JOMUTYBaHO1 0coOu (111 103pI0BaHOr0) HOBY iH(opMaliiro abo mepeBipuTH BiKE HasIBHY
iHpOpMaLio, OTPUMAaHY 3 IHIINX JKEPel.

[IpouecyanbHi 0cOOIMBOCTI MPOBEACHHS AOIUTY PeriiaMeHToBaHi cT. cT. 223, 224 KIIK Ykpainu.

[Tpu npoBeAieHH] TOMUTY Y KpUMiHATBHHUX MPOBAHKCHHSX 1010 KiOEp3JI0UHHIB CIiI AOTPUMYBATUCH
MIPUHIINIIIB, BUOKPEMJICHHX KPUMIHATICTUIHOIO HAYKOIO:

— IHIUBIAYaTbHAN MiIX11 10 KOXKHOTO JOMHUTYBAHOTO, 3 OISy Ha 1HAWBIAyalbHI OCOOIMBOCTI OCOOH,
CJIiTYy CUTYAIIil0, MiCIIe 1 pOJIb JOMUTYBAHOTO Y PO3CIiTyBaHii MOIii;

— CTBOPEHHS [0 1 MiJ] 9ac TOMUTY MOCHIIaHb, 10 3a0€3MeTyI0Th CBOOOY BOJICBHUSIBICHHS IOMUTYBAHOI
0co0wu, TOBHY peai3allifo #oro mpas i 000B’A3KiB, MOXKIIUBICT AAaTH TIOBHI Ta MPaBANBI MMOKa3aHHS;

— IilecnpsSIMOBaHUi, aKTUBHUH 1 HACTYTIATBHHUNA XapaKTep JAOIHUTY;

— Y9iTKICTh, IOBHOTA Ta 00’ €KTHBHICTH (piKcallii muTaHb Ta iHPpOpMaIii, OTPIMAaHO1 BiJl JONMUTYBaHOTO, HA
OCHOB1 0€3yMOBHOI'0 BUKOHAHHSI 3aKOHOJABUYMX BUMOT A0 LIbOTO MIPOLIECY;

— KpUTHYHUH aHali3, TaKTUYHO TMPaBHJIbHA OIHKA 1 KOHCTPYKTWBHE BHKOPHCTAaHHS TIOKa3iB

JIOTIUTYBaHOI ocodwu [6, ¢. 116].

B xpuMiHaIICTHYHIA HAYI[i TOMTUT 0COOM NPUIHATO MOUIATH HA!

1) miAroToBKy 10 AONUTY (30MpaHHs BUXITHHUX JaHUX, BUOIp Yacy i MicIsl JOMUTY, CKJIaJaHHs TUIaHy
TOIIO);

2) poOoumii eram nOMUTy (BCTAHOBJICHHS IMCHXOJOTIYHOTO KOHTAKTy, MOCTAHOBKA 3allTaHb,
03HaHOMJICHHS IOMMTYBAHOTO 3 IIPOTOKOJIOM 1 3aIIICOM TTOKa3aHb);

3) (hikcaris X0y Ta pe3yJbTaTiB gonury [7, c. 544].

Ha migroroBuidi cramii JONWTY IMiJO3PIOBAHOrO Yy JaHIA KaTeropii 3J0YHHIB, I[IJIKOM CJIYIIHO
KPUMIHATICTH MPONOHYIOTH CIiTYOMY, Jli3HABAYY, IPOKYPOPY MIPOBECTH:

— peTenbHe BUBUEHHS MaTepiaiiB KpUMiHAIBHOTO MIPOBAIKEHHS;

— y3araJbHEHHS HE3JICXKHUX XapaKTEPUCTHK, 110 JAI0THCS Mi103PI0OBAaHOMY MIEBHUMHU 0CO0aMH;

— BU3HAYUTHU KOJIO OOCTABUH, BiTHOCHO SKUX HEOOXIHO OTPUMATH MTOKa3aHHS

— (hopmyBaHHS MUTaHb, SKi OYAyTh 3a1aBaTUCS TTi103proBaHoMy [7, ¢. 355-358].

Januii nmepenik, MOKHa JONOBHUTH JOpEYHUM MipKyBaHHsIM H.M. AXTHPCBKOI, 110 TOTYIOUHCH A0
JOTUTY T1I03PIOBAaHOTO CY0’€KT PO3CIHiyBaHHs MTOBUHEH MPOKOHCYJBTYBATUCH 31 CHEUialicTaMH, OTJISIHYTH
BUJIy4eHY TEXHIKY, 03HalfoMHUTHCS 3 puHUMIoM i aii. [1ix yac nonuTy HeoOXiHO peTeNbHO 3’ CYBaTH CII0Ci0
BYMHEHHS Kibep3nounny [8, c. 160-161].

OCKiNbKH CIiAYUi, TPOKYPOP HE 3aBXKIU BOJIOAIIOTh IOCTATHIMU 3HAHHAMH Y cepi iHpopManiiHIX
TEXHOJIOTIHM, KOHCYJbTAIlii 31 CIELiadiCTOM JO03BOJMTH OKPECIUTH KOJIO HaHBaromilmx 3aluTaHb
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MiZO3PIOBAHOMY Ta JONOMOKE Yy BCTAHOBJICHHI TEXHIYHMX HIOQHCIB PO3CIiAYyBaHOTO KPHUMiHAIBHOTO
MPaBOMOPYILICHHS.

Takox IpoKypopy, CIi90My, Ti3HaBauy HEOOXiTHO BU3HAYUTHUCS, SKMM YHHOM OyJIe 311iHCHIOBATUCS
BUKJIMK Mi103pt0BaHOr0 Ha JOMUT. [lopsaoK 3aiHCHEHHS TaHOTO BUKIIMKY YITKO PETIaMEHTOBAHUHN CTATTEIO
135 KIIK VYkpainu. B GinbmocTi BuMaakiB oOpaHHS AOLIIBHOTO CIOCOOY BHKIMKY MOXE CIPHSTU Y
Maii0yTHROMY JOMOMO31 BCTAHOBJICHHSI ICUXOJIOTIYHOTO KOHTAKTY 3 IMiJ03PIOBAHHM.

Caymny pexkomenpaniro aae B.K. BecenbCbkuii, mo Ha mO4YaTky poOOYOro eramy Ciligaomy,
ni3HaBauy, MPOKYpPOPY, SAKi OyayTh MPOBOAWTH AOMHT, HACAMIIEpel, HEOOXiqHO:

a) BCTAHOBHUTH IICUXOJIOTIYHUI KOHTAKT 3 MiJO3PIOBAaHUM (BUSBUTH IiAKpECICHE YBAXKHE Ta TIOBAKHE
CTaBIJIEHHS JI0 TI1I03PIOBAHOTO, CTIOKIN 1 BPIBHOBAXXEHICTH Y 3BEPTaHHI /10 HHOTO; JOMIOMOTTH ITOPA0I0 TOIIO);

0) mpoBecTu Oecimy Ha APYTOPSAIHY, HEHTPAIbHY TEMY, JOKIAIHO PO3IMHUTATH MPO CHOCIO KHUTTS, KOJIO
IHTEepeciB TOIIO;

B) 3’sICYBaTH MOTHBH, 32 SIKUMH TT1I03PIOBAHUI BiIMOBIISETHCS JaBaTH MOKa3u (y pa3i HasIBHOCTI TaKoi
o0cTaBHHH), ClIpoOYBaTH MIEPEKOHATH HOTO y HEOOXiMHOCTI 1aBaTH mokaszaHHs [7, €. 359].

[IpoananizyemMo HaBeeHI peKOMEHAAI1 OLTBII TeTalbHIIIe.

Tak, Ha nepexoHanns B.I'. JlykameBnda, ICHXOJOTIYHUI KOHTAKT 1€ LiJeCTPIMOBaHA, TUIAHOBA
TiSUTBHICTH CJITYOTO (Zi3HaBa4ya, MPOKYpoOpa) 3 OpraHi3aimii Ta YIpaBIiHHA PyxoM iHdopmarlii B mporeci
MIPOBEICHHS BEPOATBHUX CITIAIUX (PO3IIYKOBHX) AiH (Y TOMY YHCITI IOTTUTY), IO Tiepeadadae CTBOPEHHS YMOB
3 PO3BUTKY CIIUIKYBaHHS y MOTPiOHOMY i JTOCSATHEHHS TOCTABJICHOI METH HAIPSIMKY, 3IiHCHIOBAHOMY
MPOTATOM BChOTO po3ciimyBanus [9, €. 159].

BaxnuBy poJib pH BCTAHOBIICHHI NICHXOJIOTIYHOTO KOHTAKTY 3 MiI03PIOBAHUM JOPEYHO CTBEPIKYE
B.M. CrparoHoB, rparoTh podeciiiHi SKOCTi CIIi90r0, Jli3HaBa4a Ta IPOKypopa, a caMe:

— 3HAHHS CITYMM, JIi3HaBa4eM, IPOKYPOPOM TICUXOJIOTI1 JIFOCH;

— BOJIOZAIHHS PUHOMaMH TIPABOMipPHOTO BIUIMBY Ha JIFOJICH;

— BUKOPHUCTaHHSI METOAMK JIarHOCTHKH MOBEJIIHKH YYaCHHUKIB Ta camoaHaii3y (30Kkpema i Bi3yanbHOT
ncuxoaiarnoctuku) [10, €. 291].

BigMiTuMo, 1110 MiJ] 4ac MPOBEACHHS JIOMUTY IM1I03PIOBAHOTIO Y KPUMIHAIBHUX MPOBAPKEHHSX 11010
KiOep3/104YHHIB, MOXYTh 3aCTOCOBYBATHCS HACTYITHI TAKTHYHI NMPUHOMHU: BUKPUTTS HETPAaBIH, €MOIIHOTO
BIUTUBY, JIOTIYHOTO BIUIMBY, a TaKOX NMEBHI TaKTWYHI KOMOiHAIlii. 3aCTOCYBaHHS HaBEJIEHUX TaKTHYHUX
MPUHOMIB 3alIeXKUTh Bifl BiJOBITHOTO PO3CIIyBAaHOTO KPHUMIHAIBHOTO MPABONMOPYIICHHS 3a3HA4YeHOI
Kareropii.

Xoua B KpUMIHAJIICTUUHIA HAyKOBIM JiTepaTypi HaBOAWTHCS UYUMAJO TPHKIAAIB 3aCTOCYBaHHS
NepeliyeHnX TaKTHYHUX npuioMiB, H.M. AXTupcbka oOIpyHTOBAaHO 3BEpTaE yBary Ha Toil (akT, IO iCHYye
BaromMa HeoOXiJHICTh Y pO3pOOJICHHI HOBUX TAKTMYHHX NMPHHOMIB JONMUTY Ha noTpedy vacy [11]. Tak, BueHa
aHaJIi3y€e ICUXOJIOTIYHY CUCTEMY JOIUTY, Ky po3poOuB J[xoH Peiif, 1110 BUKOPUCTOBY€ETHCS IS OJeP KaHHS
iHdopMarii BiJ MTiO3pIOBAaHUX, SKI BIJIMOBIISIFOTHCS BiJ HagaHHS MOKa3aHb. J[aHa Meromuka OQiIiitHO
3apeECTPOBaHA Ta BUKOPUCTOBYETHCS IIPABOOXOPOHHUMU opranamMu B [liBHiuHIH Ameputii. JlonuT 3a METOI0M
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Peiina mpoBoaUTHCS y BUTIISIAI MOHOJIOTY CIiIYOTO, a HE Y hopMi «3amuTaHHs — BiANoOBiaAb». [IeBHI BUMOTH
CTaBIATHCS 10 MOBEIIHKH CIIIJUOTO: BiH MA€ BUSBIISTH TEPIiHHS, TOJIEPAHTHICTh. METOI0 TaKOro JOMHTY €
CTIOHYKaHHS I HABYaHHS Mi103PIOBaHOT0 TOBOPUTH MPAB.Y, IO AOCITAETHCS 3aBASKU 3aCTOCYBAHHIO IEBHUX
NpUHAOMIB: CHITYMH CHOYATKy Hajae iHdopMamlilo, a MOTIM TPOIOHYE MiZO3PIOBAHOMY pi3HI BapiaHTH
MICUXOJIOTIYHMX KOHCTPYKLIN SIK BUIIPAaBJaHHS HOro moBediHKW. Hampukiaza, BU3HAHHS BUHU MOXe OyTH
BUKJIMKaHE 3alUTaHHSIM «BH crlaHyBasu 11€ UM 1€ CTaJocsi panToBO?.

BOauaeTbest TopeyHNM 3aCTOCYBaHHS TaKO1 METOAMKY 1 MiJ Yac MpOBEIEHHS AOMUTY MiJ03pIOBaHOI
0CcOo0M 1 y MPOBaPKEHHSX 1I0/I0 KiOEP3JIOUHHIB.

Tomy pmns cruimgdgoro, Ai3HaBadya, MPOKYpopa, SKi MPOBOAATH PO3CIiAYBaHHS KPHUMiHAJIBHUX
MPABOIOPYIIEHb, IO BYMHSAIOTHCS 3 BHKOPUCTAHHAM 1H(OPMAMIHHUX KOMIT IOTEPHUX TEXHOJOTIH
(xibep3mounHiB), HEOOXiTHO BOJIOAITH 3HAHHSMHU HE TUTBKH B TexHiuHiN cdepi (y cdepi iHPopmariitanx
TEXHOJIOT1i1), a #f 3HaHHAMH y chepi meuxomorii.

Bapro mo mpoBeneHHsI AONUTY, MTPOBECTH 3 MiIO3PIOBAHOIO 0Cc000I0 Oeciy Ha BUTBHY TeMmy, 100
Mi3HATUCS HACTPIA MiJO3PIOBAHOTO Ha IMIOAAJbIIe CIIIKYBAaHHS 1 TakKUM YHHOM TOCTaOWUTH HOro
TICUXOJIOT1UHIHN Oap’ep.

Y KpUMIHANICTUYHIA JiTepaTypl HAYKOBOTO OOIPYHTOBAaHWUM TiJ dYac WPOBEACHHA [OIHTY
I1I03PIOBAHOrO € 3’sICyBaHHS HACTYITHUX IHTAHB!

B xomi mpoBemeHHS MOMHTY TMiJO3PIOBAHOTO, Y KPUMIHANICTHYHIA JiTeparypi HAyKOBOTO
obrpynToBanuM [ 12, c. 884-885], [13, c. 472-473] € 3’sicyBaHHs TaKUX MUTaHb: 1) Miciie MPOXUBaHHS, pOOOTH
abo HaB4aHHs, npodecis; 2) akuil Horo piBeHb MiIATOTOBKH, SIK MPOrpamicTa, T0cBig poOOTH 31 CTBOPEHHS
porpam, siki MOBH TIpOrpaMyBaHHsI BiH 3Ha€; 3) 70 sIKOi KOMIT FOTepHOI iH(popMallii Ma€e JOCTY, sIKi oneparii
3 iH(opMalli€lo BiH Mae IpaBo MPoBOAUTH; 4) siKi imeHTH}iKalliiHI KOJM Ta Mapoi 3aKpiluleHi 3a HUM; 5) 110
SIKMX BHJIB ITPOrpaMHOTO 3a0e3MeveHHs BiH Ma€e JOCTyH; 6) siKi omneparllii BiH BUKOHYBaB y JOCHiPKYBaHUH
Yac; 7) 3 sIKOTo JpKepesna ado Bijl KOTo BiH Ji3HaBCs Ipo iHGOpMallilo, 1o 30epiracTbesi Ha KOMIT 10Tepi; 8) K
BUUHSBCS HEMPABOMIPHUN JOCTYII, SIKi 3ac00M JUIsl 1IbOTO 3aCTOCOBYBaJIUCS; 9) KoMy Oyia nepegana (abo
TUTaHYBaJIOCs NiepeiaTH) OTPUMaHy iH(QOpMaILito, 3 IKOI0 MeTO0; 10) SK 3HUIIYBAIUCS CJTiI HETIPABOMIPHOTO
JOCTYIY /10 KoMIT'toTepa; 11) siki Mae B3a€MOCTOCYHKH 13 cliBpoOiTHHKaMu; 12) un OyB BiH 03HaHOMIICHUH 3
yMoOBaMH# poOOTH 3 iH(OpMAaIli€r0 Ta IHCTPYKIIISIMU MPO TIOPSAAOK MPOBEIACHHS PEeTIaMEHTHUX pobitT; 13) un
BIZIOMI ITiJJO3PIOBAaHOMY BHITQJKH HE3aKOHHOTO BTPYYaHHS B POOOTY KOMII IOTE€pa, CHCTEMHU Ta HE3aKOHHOTO
I KITFOYEHHS 10 KOMIT FOTepHOI Mepexi; 14) um BioMi TTi03pI0BaHOMY OCOOH, sIKi BUSBIISUIN 3aIiKaBICHICTh
JI0 OTpUMAaHHS 1IeHTU(IKAITHIX KOMIB, TapoliB; 15) 4u BIaBajaocs Migo3pIOBaHOMY MiI0MPATH EIeKTPOHHI
KIII0Yi JOCTYIy O aBTOMAaTH30BaHOI cucTeMH; 16) 4M BHUKOPHCTOBYBAaBCS KOMII'IOTEp Ta IPOTrpaMHe
3a0e3leUeHHs] JIMIIe 3a MpU3HAuYeHHsAM; 17) Y KOpPHUCTYBaBCS MilO3PIOBaHUI HeNeraJbHUMHU (HE
TEeH31HHUMH) KOTISIMUA KOMIT I0TEpHUX IporpaM; 18) Ha Ky iHpopMalio Ta SKUM YHHOM BIUIMBAE ILIKiJIHBA
KOMIT I0TepHa [TporpaMa 4u TeXHIYHUH 3aci0 Tomo.

OcHoBHUM 3ac000M ikcanii Xomy i pe3ysibTaTiB JONHUTY iI03PIOBAHOIO € CKIaJaHHS HPOTOKOIY,
nporiecyaiabHi BUMOBH 10 sikoro Bu3HadeHi crarrero 104 KIIK VYkpainu. HegotpumanHust mporecyanbHHX
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MpaBWI MPOBENEHHA AOMHUTY € MOPYLUICHHSAM KpuMiHaIBHOTO MpolecyaabHOTO 3aKOHOJAaBCTBA YKpaiHd i
TATHE 3a cO0OI0 HEAIHCHICTH MPOBEACHHS NaHOI MpolecyalbHOI Iii Ta HENOMyCTUMICTh BHKOPHCTaHHS
OTpPUMaHHX JIAaHUX SIK JDKEpesa JoKazy.

OpHi€I0 3 TOJIOBHUX YMOB €()eKTUBHOTO MPOBEACHHS PO3CIiAyBaHHs KiOEp3JIOYHHIB, € JOCIIHKEHHS
CIIiTYUM, TPOKYPOPOM TPaKTHUKH €BpONEHCHKOro CyAy 3 MpaB JIIOJUHM, LIO0 CTOCYETHCS JOMHUTY
MiA03PIOBaHKX 0Ci0. AHai3 TaKuX pillleHb, TOTOMOKE 3a0€3MeYNTH JOTPUMAHHS [TPaB Ta 3aKOHHUX 1HTEpeciB
Mi03PIOBAHOr0, a TaKOXX 3a0e3MeYHTh MOBHE Ta HEyMepeKeHEe MPOBEACHHS PO3CIiAyBaHHS 3a3HAuCHHX
KpUMIiHAIBHUX MPaBOMOPYLICHb.

PosrnsiHeMo ocHOBHI NpOOJIeMHI MOMEHTH, 10 MOKYTh BHHUKATH MiJ Yac AOMHUTY MiI03PIOBAaHOTO,
Ha siki €CILJI 3BepTae yBary y cBOiX pillIeHHSX.

Tax, y cripasi «tOpiit Bonkos npotu Ykpainm» Cyq KOHCTaTyBaB OPYIIEHHS MIAITYHKTY «C» MMyHKTY
3 crarti 6 KoHBeHIlii, OCKITBKY TOMUTYBaHUHA 3i3HABCSA y BUMHEHHI KPUMIHAIBGHOTO MPABOIIOPYIICHHS, HE
Maro4y puAnYHOI JornomMord. Liporo Bucraumio, mo6 Cyza Mir BBaXaTH, 110 IPABO Ha IOPUIUYHY AOTIOMOTY
Oyno oomexeno [14].

V inmiit ciipasi «Heunnopyk i Honkano npotn Ykpaium» Cyj1 Haroounye, mo Xo4a mpaBo KOKHOT0
00OBHHYBAUE€HOTO y BYHMHEHHI 3J0YMHY Ha E(QEKTUBHUHA 3aXWCT, HAJaHWH 3aXUCHUKOM, SKHW, y pasi
HEOOX1THOCTI, MpU3HAYAETHCS OPIIIIHO, HE € AOCONMFOTHAM, BOHO € OJHI€I0 3 OCHOBHHX O3HAK CITPABEIIIMBOTO
CYZOBOr0 PO3risAAy. SIk mpaBuio, JOCTYII A0 3aXUCHUKA Ma€ HAAABATUCS 3 [IEPIIOTO JOMUTY IiJO3PIOBAHOTO
MpamiBHUKaMH MO, 3a BUHATKOM BUMNAJKIB, KOJM 3a KOHKPETHUX OOCTaBHMH BIJIIOBIAHOI CIPaBH
MIPOIEMOHCTPOBAHO, IO ICHYIOTh BaroMi miJicTaBu AJisi 0OMEKeHHs Takoro npasa. [IpaBo Ha 3axuct Oyzae B
NPUHOMITT ~ HEMONpaBHO  TMOPYIICHO,  SKII0O  BUKPHBaJbHI  MOKa3aHHS, OTpPUMaHi  ImiJg  4ac
JIOTTUTY 0cOOM Oe3 IOCTYIY /10 3aXUCHUKA, BAKOPUCTOBYBATUMYThCS 3 METOIO 11 3acy keHHs [15].

He MOHa OMHHYTH 3arajbHO Bijiomy crpaBy «ledren nporu Himeuunuwny» [16]. e 3rigHo pitieHHs
€CIUI morpo3u 3acTOCyBaHHS KaTyBaHHS MpalliBHUKAMH TOJILIi Ml Y9ac MPOBEACHHS JOMUTY (SIKIIO €
peaibHI mijIcTaBu MOOOBATUCS peasi3allii UX MOrpo3) BU3HAIOTHCS, BIAMOBIAHO 10 cT. 3 KoHBeHIl, sk
KaryBaHHs. ToMy HEOOXiJJTHO PO3yMiTH, 110 3aCTOCYBaHHsI TIEBHUX TIOTPO3 TiJl Yac MPOBEJCHHS JOMUTY €
HETIPUITYCTUMUM.

Bucnosku. Orxe, po3yMiHHS TaKTHYHHX Ta MPOLECYAIbHUX OCOOIHMBOCTEH NMPOBEACHHS IOMHUTY
MiJJO3PIOBAHOTO 1 BMIHHSA I1X BHKOPHUCTOBYBAaTH B TMPAKTHYHIA [isUTBHOCTI TMJ 4Yac pPO3CIiTyBaHHS
KPUMIHAIbHUX MPaBONOPYLIEHb, 1[0 BYMHSAIOTHCS 3 BHUKOPHUCTaHHAM 1H(OpMALiMHUX KOMIT IOTEPHHUX
TEXHOJIOT1i (Kibep3/104nHiB), Oye CpUsATH e()eKTUBHOMY, TIOBHOMY Ta HEYIEePeHKEHOMY POBEICHHIO TaHOT
citiguoi (po31yKoBoi) Aii, 1110 JO3BOIUTH OTPUMATH HEOOXiHY KUIBKICTh I0Ka30Boi iH(popMalii.
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3MAT'AJIBHICTBh CTOPIH SIK CACTEMOYTBOPIOIOUH EJIEMEHT BAJIAHCY
INPOLECYAJIBHUX ITPAB CTOPIH Y KPUMIHAJIBHOMY IIPOBA/I’KEHHI.

Anomauin. Cmammero 22 Kpuminanvnozo npoyecyanvnozo kooekcy Yxpainu (0ani KIIK Ykpainu)
3AKPINIEH] NOJONCEHHS, WO BUHAYAIOMb 3ACAOY 3MALAILHOCMI CIMOPIH Ma ¢80600U 8 NOOAHHI HUMU CYOY
C80IX 00KaA3i8 I Y 006€0eHHI neped cyoom ix nepekouausocmi. B ix 0CHOGI NOKNIAOEHA KOHCMPYKYIA U000
CAMOCMIIHO20 0OCMOIBAHHS CIOPOHOI 0OBUHYBAUEHHS | CHOPOHOI 3aXUCTY IXHIX NPABOSUX NO3UYLL, NPAs,
60000 I 3aKoHHUX THMepecie 3acobamu, nepeddauenumu yum Kodexcom, 05t 4020 60HU MAOMb PiGHI npasa
Ha 30upanHs ma noOanHs 00 cyoy peuell, OOKYMEeHmMI8, [HUWUX 00KA318, KIONOMAHb, CKAPe, A MAKOMC HA
peanizayiro iHwWux npoyecyarvHux npas, nepeodauenux KIIK Ykpainu. Yepeonorw ninicio npoxodums
3aKnadeHa 3aKoHoO0asyem No3uyis, Wo ni0 4ac KPUMIHATbHO20 NPOBAOICEHHS (DYHKYII 0epicasHo2o
008UHYBAYEHHS, 3AXUCIY MA CYO0BO20 PO321A0Y He MOXCYMb NOKIAOAMUCA HA OOUH | MOt CaMull opeau yu
cayorcobosy ocoby. Cyo, 36epiearouu 06’ €eKmugHicmb ma HeynepeostCeHiCmb, CMEOPIOE HeOOXiOHI yMo8u 0
peanizayii cmopoHamu iXHix npoyecyarbHUX npas ma GUKOHAHHS NPOYECYAIbHUX 0008 A3KI6.

Kamezopis «3macansuicmuvy 6dice mpusanuti 4ac 00CHiONCYEMbCA HAYKOGYAMU Y PISHUX 2ATY35X NPAB.
Misc mum, Ha cywacHomy emani pO3BUMKY NPOYECYANbHOI HAYKU i HOHAMMSA ma 3MICH NPOO0BIHCYE
«emuxamuy ymu npasnuxie. Koscnuti 3 nowykysauie 6 ocnosy ii enemenmis (03nax) 3axnaoac pismi aguwa, a
MoMY Ul HACbO2OOHI BIOCYMHE EOUHE PO3YMIHHA Yb0O20 NPABOBO2O (HEHOMEH).

Kntouoei cnosa: kpuminanvte nposaodicents, 3acaod, 3Ma2aibHicCmy.

Annotation. Article 22 of the Criminal Procedure Code of Ukraine enshrines the provisions that
determine the principle of competition between the parties and their freedom in presenting their evidence to
the court and in proving their persuasiveness before the court. They are based on the construction of
independent defense by the prosecution and the defense of their legal positions, rights, freedoms and legitimate
interests by the means provided for by this Code, for which they have equal rights to collect and submit to the
court things, documents, other evidence, petitions, complaints, as well as for the implementation of other
procedural rights provided for by the Code of Criminal Procedure of Ukraine. The red line is the position
established by the legislator that during criminal proceedings, the functions of state prosecution, defense and
trial cannot rely on the same body or official. The court, maintaining objectivity and impartiality, creates the
necessary conditions for the parties to exercise their procedural rights and perform procedural duties.

The category "competitiveness” has been studied by scholars in various fields of law for a long time.

Meanwhile, at the current stage of the development of procedural science, its concepts and content continue
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to "twitch"” the minds of lawyers. Each of the searchers lays down different phenomena as the basis of its
elements (signs), and therefore even today there is no unified understanding of this legal phenomenon.

The article traces the existing scientific views on the category "competitiveness”, the legal position on
this issue of the European Court of Human Rights (hereinafter ECHR), as a result of which the characteristics
are formulated, which, in the opinion of the author of the article, are inherent in the principle of
competitiveness as a legal concept (legal category). In particular, they are: normality, comprehensiveness
(comprehensive nature), universal obligation, implementation of the law enforcement function.

Keywords: criminal proceedings, basis, competition.

IMocTanoBka mnpoG/jemMu. Y CTaTTi BiJCTEXKYIOTbCS ICHYIOUM HAyKOBI MOINIAOM Ha KaTeropiro
«3MarajbHICTh», IPaBOBa MO3UIS Y IFOMY IMHTaHHI €Bpomneicbkoro cyay 3 mpas moanau (mam €CIUI) 3a
HaCJIiIKaM# 90T0 c(hOpMyITHOBaHI O3HAKH, SIKi Ha TIOTIISA aBTOpA CTATTi, MPUTaMaHH| MPUHIIAITY 3MarajibHOCTI
SIK TIPABOBOMY TIOHSATTIO (TIPaBOBIl KaTeropii).

AHaJi3 ocTaHHIX AocaimxkeHb i myOsikaniii. [Ipobremarnka moa0 Kateropii «3MaraibHICTRY Oyia
MIPEeIMETOM JOCTIDKEHHS TaKuX BUeHHX, aK: 5. O. MortosinoBkep, M. M. Ilonsacekuid, 1. B. Tupiues, B. M.
Capunpkwit, JI. M. Jlo6oiiko, T. M. Mupomranugenko, JI. P. I'puntacako, M. A. Mapkym, H. I1. Cuza, M. L.
[lIeBuyk Ta OaraThOX iHITUX IOPHUCTIB, SKI BUBYAIH ii i Pi3HA KyTOM HayKOBOTO 30DPY, OTKE€ BHCIIOBIIOBAJIH
Pi3HI IyMKH TIOJ0 ii HOHATTS Ta 3MICTYy.

Buknaa ocHoBHoro marepiany. Ha cyuacHoMy eTami po3BHUTKY NpoLiecyalbHOI HayKd KaTeropist
«3MaraiibHIiCTh» MPOJOBKYE «CMHUKATH» YMU TpaBHHUKIB. KOXKHMIA 3 MOIIyKyBadiB B OCHOBY ii €JIEMEHTIB
(o3HaK) 3akyazae pi3Hi ABUILA, @ TOMY i HACBOTOJIHI BiICYTHE €JJMHE PO3YMIHHS IILOTO MPABOBOTO (DEHOMEHY.
Taxk M. M. IlonstHCBKWI AUBUBCS Ha 3MaraibHICTh SIK HA METOJI MOIIYKY ICTHHU Yy CIIPaBi, KU MOJISTAE «B
3MarajbHOCTI CTOPiH, 3[iHCHIOBaHI! 1 KOHTPOJILOBAHIN 3a aKTHUBHOI yd4acTi Cyly y po3risiai crpasm» [1,
C.100]. Ha nmymxy . O. MotosioBkepa ta I. B. Tupiuera 3marajbHICTh - II¢ NPUHIMI (3acajaa)
KpuMiHaJIbHOTO npotiecy [2, C.62; 3, C.45]. JI. M. Jlo06oiiko BBaxkae, 10 3MarajibHICTh - 1I€ METOJI IIPaBOBOTO
PEryNIOBaHHS KpHUMiHAJIBHO-TIpOLleCyaabHuX mpaBoBigHocuH [4, C. 50]. Okpemi OpHCTH BU3HAYAIOTh
3MarajibHiCTh SIK JOPMY MPOILIECY, A€ CIIiP PIBHUX CTOPIH BUPINIYETHCS HE3AIEKHUM CYIOM, & IPOTUPIYYs, IO
ICHYIOTh Mi>K HUMH, BUCTYTAIOTh PYIIIHHOI0 CHIIO0 KpHUMiHAIBHOTO Tpotiecy [5, C. 75].

Sk 3a3nauae JI. P. I'punaeHko 3marayipHICTh Lie Taka HOOyAOBa CYAOYMHCTBA Ha OCHOBI BUAIJICHHS
MPOTIIICKHUX (DYHKIIH OOBHHYBau€HHS Ta 3aXWCTy, BUKOHAHHS iX PI3HUMH OpraHamMHu Ta oco0amwu, sKi
BIJIOKpEeMJIEH] Bijl Cy/y Ta HaJiJIeHI piIBHUMH MpaBaMU JJIS BiJICTOIOBAHHS CBOIX TBEP/KEHB, 4 HE3AIIEKHOMY
CyAy HaJIS)KUTh KEPIBHULTBO CYZOBUM IPOLIECOM, AKTUBHE JOCIiIKEHHS 0OCTaBUH CHPABH Ta BUPIIIECHHS il
o cyTi [6, C. 188].

Ha wmipkyBanus M. A. Mapkym «3MarajpHIiCTh, AK (opMa KpHUMiHaJBHOTO MpOLECY, BHU3HAYAE
MOJIOKEHHS Cy0’€KTIB y CUCTEMI LIbOT0 MPOLECY, IX Mpasa, 000B’SI3KU i B3a€EMUHHU OAMH 3 OAHUM, & IPUHLIUI
3MaraJibHOCTI € MeXaHi3MoM Juis 1i 3a0e3neuenns» [7, C. 15-16].

M. L. llleBuyk cTBEpIXKYE, IO 3acaja 3MarajJbHOCTI HE BUKJIIOYAE i HE MEPEHIKOAKAE AKTUBHOI Y4acTi
CyIy Y HIpOIeIypi JOCHIHKEHHI TOKa3iB i 9ac CYJ0BOI0 PO3IJIsiay, BCeOIYHOMY, IOBHOMY Ta 00’ €KTHBHOMY
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JOCITIPKEHHIO 00CTaBUH KPUMiHAIBHOTO POBAPKEHHA i OLIYKY CYAOM 00’ €KTUBHOI (MaTepiaibHOI) iCTHHU
B KpUMiHaJbHOMY MpoBaKeHHi. [lepenyMOBOI0 yCTaHOBICHHSI 00OCTaBUH KPUMIiHAIBHOTO MPOBAIKCHHS €
yCIIiIIHA OpraHi3amis CyJOM piBHOIPABHOTO 3MaraHHs CTOPiH, IO BiAOYBAa€ThCS y HANPSIMKY CTBOPEHHS
CYIOM pPIBHHX YMOB JUIs peajlizalii CTOpOHaMHU IXHIX MpolecyaJbHHX MpaB i BUKOHAHHS MpPOLECyalbHUX
000B’5I3KIB IIUIIXOM YXBaJICHHS BiIOBIAHUX MPOLECyabHUX PillleHb 1 BANHEHHS MponecyanbHux niid [8, C.
9-10].

3HauHy yBary peajisallii IOJIOKEHb, II0 € 3MICTOM KaTeropii 3MaraibHicTh, npuaiieHo €CIUL y
MPaKTULl SKOTO 3acaly 3MarajibHOCTI MPUHHATO PO3TJSIIATH SIK OCHOBOIOJIOKHY CKJIAIOBY KOHIIEMIIiT
«CIPaBeAJTUBOTO CYAOBOIO PO3IISILY» y po3yMiHHI myHKTY 1 cratri 6 KoHBeHwii, mo TakoX MIiCTHUTh
CHOpiAHEHI TPWHIUIHN PIBHOCTI CTOpiH y mpormeci Ta e(eKTHBHOI ydacTi. BigmoBimHUM mpaBUIOM
TapaHTYETHCS IIPOIIECyaTIbHAY CIIPaBEMIINBICTh, TOOTO 3MaraibHi MPOBAHKEHHS, Y MPOLEC] SIKUX Y CyAl Ha
PIBHUX 3acaliaX 3acIyXOBYIOTHCS apTyMeHTH CTOpiH. ClpaBeTUBICTh MPOBA/KEHD 3aBXKAHU OIHIOETHCS iX
PO3IIISIOM 3arajioM JUis TOTO, 00 OKpeMa IMOMHIIIKA He MOPYIIyBala CIIPAaBEeUIMBICTh YCHOTO MPOBAKCHHSL.

Tak y pimenHi y crpaBi «CanoB npotu YKpaiHm» cya KoHCTarye, mo cT. 6 KonBeHmii B mimomy
rapaHTye MPaBo OOBUHYBAYEHOTO OPAaTH aKTUBHY Y4acCTh Y CYI0OBOMY po3riisii. DyHIaMEeHTaIbHIM aCTIEeKTOM
npaBa Ha CIPaBEUTUBHI CYyJ € Te, [0 PO3TIILI KPUMIiHAIBHOI CIpaBH, BKIIOYAIOUHM MPOLETYPHI EIEMEHTH,
Mae OyTH 3MarajlbHUM 1 B IbOMY TPOIIECi TOBUHHUN OyTH 3a0e3MeYeHni IPUHITUI PiBHOCTI CTOPiH, TOOTO
oOBHUHYBaueHHS Ta 3axucTy. [Ipu BupilIeHHI MUTaHHs, Y1 Majo Miclle mopymeHHs cT. 6 KonBeHii cyn mae
PO3IJITHYTH, Yu OYB MPOIIEC CIPABEUIMBUM B ILIOMY, BKJIIOYAOYM amelsAliiHEe MPOBAJKCHHS Ta CIIOCIO
OoTpUMaHHs JIoka3iB. Cy/ MOBTOPIOE, MO MPHUHIIMIT PIBHOCTI CTOPIH Y MPOIIECI € JIMIIE OJHUM 3 CICMEHTIB
OUTBII MIMPOKOTO TOHSTTS CIPABEJIUBOIO CYIOBOTO PO3TIISAY, SIKE TaKOXK BKIIOYAE (QyHAaMEHTANbHUMA
MPUHIMIT 3MarajbHOCTI Mpolecy. Biibll TOTo, MPUHIMII PIBHOCTI CTOPiH y Mpoleci - y po3yMiHHI
«CTpaBeNTMBOTO OallaHCy» MK CTOPOHAMH - BHMarae, o0 KOXKHIM CTOpOHI HajaBanacs po3yMHa
MOJKJIMBICTh TPEACTaBUTU CIIPaBy B TaKMX YMOBaX, sIKi HE CTaBISATh IF0 CTOPOHY Y CYTTEBO HEBHUTiIHE
CTaHOBHIIEC BIJHOCHO ApPYyroi CTOpoHU IIpMHIMI 3MarajbHOCTI MPOIECY O3HAuYa€, M0 KOXKHIHA CTOPOHI
MOBHHHA OYyTH HaJlaHa MOXIIMBICTh O3HAHOMHUTHCS 3 yCiMa JIOKa3aMH Ta 3ayBa)KCHHSMH, HaJJAHUMH 1HIIOIO
CTOPOHOIO, 1 BIIMOBICTH HAa HUX [9].

V pimwensi y cupasi «Matiek npotu [lonbii» cya moBTOPIOE, 10 BiANOBIAHO A0 NPUHIMITY PiBHOCTI
CTOPIiH, SKHIA € OJHUM 3 €JIEMEHTIB OLITbII ITUPOKOTO MOHSTTS CIIPABETMBOTO CYJ0BOTO PO3TIISAY, KOKHIHN 31
CTOpIH IMOBHHHA OyTH HaJaHa PO3yMHA MOXIIMBICTh BHKJIACTH CBOIO CIIPaBy B YMOBaX, SKi HE CTaBJIATH il B
CYTTEBO HEBUTIJHE CTAHOBHIIE MOPIBHSIHO 3 NMPOTHWICKHOI CTOPOHOIO TAKOXK HAraiye, 1o Ui TOro, oo
oOBUHYBaueHOMY OyB 3a0e3ledYeHuil CHpaBeIMBUN CyJOBHH pO3MIsid, Oyab-sKi TPyIHOLI B 3aXHCTi,
BUKJIMKaHI OOMEXEHHSAM MHOro mpaB, NOBWHHI B JOCTaTHIM Mipi BpiBHOBa)XyBaTHCS MNpPOLECyaIbHUMHU
cynoBumu 3axoxamu [10]. Ananoriuni BucHoBkH 3pobieni €CIIJI y cnpaBax Jespers v. Belgium (1980 p.)
Doorson v. The Netherlands (1996 p), Foucher v. France (1997 p.)

V pimenHi y cnpasi «Jlazapenko npotu YkpaiHW» CyJ HarojocuB, L0 HPUHLUWI PIBHOCTI CTOpiH
BHUMArae HaJiaHHs KOXHil CTOPOHI PO3YMHOI MOKJIMBOCTI TIPEJICTABIISAITH CBOO CIIPABY 3a TAKUX YMOB, K1 HE
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CTaBJIATH 1i UM WOTO Y SIBHO TipIlle CTAaHOBHUIIE MOPIBHSIHO 3 IPOTHIICKHOIO CTOPOHOI0. KOXKHil cTOpoHiI Mae
Oyt 3a0e3meueHa MOKIIMBICTh 03HAHOMHTHCH 13 3ayBa)KCHHSMH a00 T0Ka3aMH, HalaHUMH 1HIIOK0 CTOPOHOIO,
y TOMY YHCJIi i3 anensuiiHo0 CKaprolo, Ta HaJaTH BIAcHI 3ayBaKeHHs 3 IbOT0 npuBoAy. [1if 3arpo301o cToiTh
BIIEBHEHICTh CTOPiH Yy (YHKLIOHYBaHHI MPAaBOCYAJs, SIKE IPYHTY€ETHCS, 30KpeMa, Ha yCBiJOMIICHHI TOTO, 11O
BOHH MaJI 3MOTY BHCJIOBUTH CBOI JYMKH HIOAO KOXKHOTO TOKYMEHTa B Marepianax crpaBd. TuM He MeHI,
3arajibHa KOHLEMIIsl CHpPaBeAJMBOTO CYIOBOTO PO3MNISAAY OXOIUIIOE (pyHIAMEHTANIBHUHA TPUHIUI
3MarajbHOCTi HpOLeCy, BUMarae, mob ocoly, U040 AKOi MOPYIIEHO MPOBAIKECHHS, OyJI0 MPOoiHPOPMOBaHO
mpo 1eit pakt. HeBpydeHHs CTOPOHI HAJIC)KHUM YMHOM CYJIOBUX JIOKYMEHTIB MOXKE TI030aBUTH HOTO a0o ii
MOJKJITUBOCTI 3aXHIIATH ceOe y mpoBakerHi [11].

VY pimenni y crpaBi «Kyk npotu Ykpaiam», «Celmosid mpotu Itamii» cynm 3a3Ha4mB, MmO CT. 6
KonBenmnii B misomy rapaHTye, mo ocoba, OOBHHYyBadye€Ha y BYMHEHHI IMPABOIIOPYIIEHHS, MOBHHHA 32
3araJbHAM TPaBUIIOM MaTH MIPaBO OYTH MIPUCYTHHOIO Ta O€3MM0CepeTHBO OpaTh y4acTh y Cy/I0BOMY 3aciaHHi
CTOCOBHO BCTaHOBJIEHHS OOTPYHTOBAHOCTI KpHUMIHAJIBHOTO OOBMHYyBadeHHs 1mofo Hei. lle mpaBo
MIPE3IOMYETECSI CAMUM IIOHATTSM 3MarajbHOTO IPOBA/DKEHHS Ta TAaKOX MOXKE IIOXOIUTH 3 TapaHTiH,
BCTaHOBIIEHUX mianmyHKTamMu (¢), (d) Ta (e) mw. 3 cT. 6 Konsenrii. Cyn Takok BUXOIUTH 3 TOTO, III0 IPU3HAYCHHS
3MarajxbHOCTI IIPOIIECY CIPSIMOBAHE HE YHEMOKIIMBIICHHS BIUTMBY Ha CYJ JOKAa3iB, SIKi OIHA 3 CTOPiH HE 3MOTJIa
OIIIHUTH Ta HABECTH CBOI MipKyBaHHS (CTOPOHM TOBHHHI MaTH MOMJIMBICTH 3HAHOMHUTHCS 3 yciMa
mpen’ IBJICHUMH JOKa3aMH 1 3ayBaKCHHSMH, OTPUMYBATH KOITii JOKYMEHTIB); Y KOXKHIH CIIpaBi CyJJOM MalOTh
OyTH 3’s1COBaHi BCi 0OCTaBHMHHU, aJie, PU IbOMY CY/I IOCIIIDKYE TOKa3u Ta MOSICHEHHS, SIKi TI0OJ[aHl CTOPOHAMU
a00 1HIIMMH cy0’€KTaMU JIMIIIE Y MeXax CyaoBoro mporecy [12, 13].

VY cnpasi y pimenni «Ferreira Alves (Ne3) v. Portugal» cyn koncraTyBaB mopymeHHs m. 1 cT. 6
KonBeH11ii mo npu4nHi He3abe3MeYeHHs Jep KaBoo y IIbOMY CYI0BOMY MPOBaJKEHHI JOTPUMAHHS IPHHIUITY
3maranbHocTi. Cy/ 3ayBa)KHB, 1[0 KOHIICIIIisI CIIPABEIIMBOIO CyJIOBOTO PO3IJISAY, B aCIEKTI JOTPUMAHHS
3acajy 3MarajibHOCTI, Iepeadayae MpaBo CTOPIH CYJIOBOTrO PO3IJISAY 3HATH 1 BHCIOBIIOBATUCS IIOJ0 BCIX
MOJIAaHKX JIOKa3iB a00 HAJaHUX IMOSICHEHb, IO MAIOTh CYTTEBE 3HAYCHHS Ta BIUIMBAIOTH HA PIillIEHHS Cyay
TaKAM YUHOM, SIKHH MOXe OyTH HECHPHUSTIUBUM sl OyJb-iKO1 i3 CTOPiH; BUKJIIOYHO CTOPOHH TPOIECY
MOXYTh TPaBHJIBHO BUPINIATH, YH BUMAara€ JOKYMEHT 3ayBaKCHHS, XO4Ya MOJYKHa YSIBHTH BHHSTKOBI
00CTaBUHM, KOJIU JIeSKi JOKYMEHTH 13 MaTepialliB CipaBU HE MOXYTh OyTH PO3TOJIONICHI CTOPOHAM, OCKIIIEKH,
HaIPUKIIAJ, BOHU € KOH(]iIeH it HIMH a0o MOB'sI3aHi 3 JepKaBHOKO 0E3MeKOI0 MPaBo Ha 3MaralilbHUI mporiec
s uined myHkry 1 crarri 6 KonBeHwii, Ik BUTIyMadeHO CYZOBOIO NPAKTHKOIO, B NPHHLUII O3HAYAE
MOJXKJIUBICTh yYaCHHKIB MaTH BIiJIOBiJHI 3HAHHA Ta MOXIIMBICTh KOMEHTYBaTH BCi HajaHi JOKa3W YH
3ayBaKEHHA 3 METOI0 BIUIMBY HA pIlIEHHS Cy[dy, MOAaHI HaBiTh HE3IEKHUM WICHOM HaliOHAIbHOI
IOpUIMIHOT ciryx0um [14].

VY ceHci mokasiB, mo MmicTate iHGopManito 3 oomexenum nocrynom €CII chopmoBana mpasoBa
MO3MIIisA, BIAMOBIAHO 10 SIKOT TPYIHOLIl, IO MOCTAIOTh I CTOPOHH 3aXUCTY Y 3B SI3KY 3 HEPO3TOJIOICHHSIM
KOH(QIIEHIIHHUX BiJOMOCTEH, MOBUHHI OYTHM HAaJEKHUM YHHOM KOMIICHCOBaHI NpOLEAYypaMH, SKHX
JOTPUMYIOTHCS CYJIOBI OpraHu. BiaMoBiAHI MpoueaypH MOXYTh IepeadadaTH HaJaHHS CTOPOHI 3aXUCTY
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KOPOTKHIA BHKJIAJ HEPO3KPUTHUX JA0Ka3iB. Y OyIb-IKOMY BUMAIKy BapTO HaJlaBaTH IOCTYII 10 BCiX MaTepiais,
IO MAlOTh (GKUTTEBO BaXKJIUBE» 3HAUEHHsI JUIA BUPILICHHS CHOPABU IO CYTi, a JOCTYH 10 MEHII Ba)KJIMBHX
JIOKa3iB MOKe OyTH 0OMEKEHO.

[ligBoasiuM MiACYyMOK MPOBEACHOMY HaMM IOCTIKCHHIO HANpaIlOBaHb TCOPETHKIB LIOAO MPaBOBOI
KaTeropii «3MaraibHICTh» Ta MPOOJeMaTHKH ii peamizalii Ha MPaKTHIli, BBAKAEMO 3a JOUIJIbHE Y TE30BOMY
BUTJISI/II BUCIIOBUTH BJIACHI MipKYBaHHS 3 OKPECIECHOTO MUTaHHS.

1. 3MaranpHICTb € OAHUM i3 (pyHIAMEHTANbHUX NPUHLUIIB KPUMIHATBHOTO MPOBaHKEHHS, IO
BHU3HAYAE WOTO THUITOJIOTIIO Ta MOOYIOBY.

2. OCHOBOIO 3MarajJbHOCTI € PiBHI IIpaBa CTOPIH, SIKi € BUILHUMH B MTOJaHHI CIIAYOMY CYaAIi, CYAy CBOIX
JIOKa3iB 1 y JOBEJEHHI MTepe]] CYAOM iX MEPEKOHIHBOCTI.

3. 3MaranpHICTh € TapaHTi€l0 peaji3amii mpaB y4acHHUKIB MPOIECY, a TaKOX KIFOYOBUM EIEMEHTOM
OanaHCy TpoIlecyalbHUX MPaB CTOPiH KPUMIHATBFHOTO POBAKEHHS.

4. Pe3ynpTaToM 3MarajibHOI IMIPOLEIYPH € IPUHHATTS CIITYUM CYAJZICI0, CYI0OM PIIIEHHS Yepe3 OLHKY
o0cTaBUH, IO MiUIATAIOTH JOKa3yBaHHIO B KO)KHOMY KOHKPETHOMY BUTIQ/IKY, Ha ITiJICTaBl JIOBOJIIB CTOPIH, SIKi
Y CBOIO 4epry IPYHTYIOTHCS Ha 310paHuX HUMH JOKa3ax.

5. Hesxi BueHi He O€3MiACTaBHO BUAULAIOTH (PO3PI3HAIOTH) MaTepiajbHy Ta MPONECyaTbHY
(mponierypHy) CHpaBeUIMBICTh, IO MA€ MICIe Y paMKax KpHMiHaIbHOTO mpoBamkeHHs [15, C. 11-12]. fx
3a3Havyae M. O. KapnieHKo morsisj Ha HOJI0XKEHHs 3aKOHY, 1[0 MICTSATh HOHSTTS CIIPaBEIJIUBICTD, A€ MiCTaBU
3po0MTH BHCHOBOK, IO 3akoHonaBenp 3akiaB y KIIK VYkpainum Bumory matepianbHOi Ta TpoueaypHOL
CIPaBEIMBOCTI KPUMIHAIBHOTO MPOBAKCHHS. [HITUMH CJIOBaMHU, HACIIAKOM KPUMIHAJILHOTO MPOBAKCHHS
Mae OyTH cOpaBeAiiMBE MO CYTi PIMIEHHS 3 TOYKH 30pY 3aCTOCYBaHHs KPHUMiHAJIBHO-TIPABOBUX HOPM.
[Nokapanns abo iHIII 3aX0IU KPUMiHAIBHO-TIPABOBOTO XapaKkTepy MaroTh MepedyBaTH y CIPABEJIMBOMY
CHIBBIJTHOIICHHI 3 TSDKKICTIO Ta OOCTaBMHAMM BYMHEHOI'O0 KPHUMIHAJILHOTO MPABOMOPYIICHHS Ta 0CO0O0I0
BUHYBaTOro. KpiM 1mboro kKoXxHii 0cobi Mae OyTh 3a0e3ledeHa Hajle)KHa IpaBoBa MpoIeaypa, B Mexkax sSKol
BOHA y TIOBHIN Mipi peai3ye cBoI mpasa. Lls MOBHICTIO KOPENIOE 3aBJIaHHIM KPUMIHAJIBLHOTO MPOBAIKCHHS,
3azHaueHuM y cT. 2 KIIK Vkpaiuu [16, C. 166-168].

[linTprMyroun HaBeneHi TyMKH BYCHHX, JOAaMO, 10, HAa HAII MOIJISA, caMe 3MarajibHICTh CTODIH €
0a3010 IPOLIEYPHOI CIPaBEINIMBOCTI, 103BOJISIE yUaCHUKAM IIPOLIECY B MOBHIM Mipi CKOPHCTYBATHCA IIPaBaMH,
Ha/IaHUMH 3aKOHOM y MeXXaxX KPUMIHAIBHOTO MPOBAKEHHSI.

6. YHOpMyBaHHA 3MarajJibHOi KpPHUMIiHAJbHOI IpOLECyadbHOI MPOLEAYPH Y HALiOHAIBHOMY
3aKOHOJABCTBI Ma€ MOJIICTPYKTYPHHIA XapakTep, a came: nopsiz i3 6azosoto cT. 22 KIIK Ykpainu, mio Bu3Havae
3MICT 3acaj «3MarajibHICTh CTOPIH Ta CBOOOA B IOJaHHI HUMH CyJly CBOIX JIOKA3iB i y JIOBENEHHI mepes
CYIOM IX NEpPEeKOHIMBOCTI» KOAEKC MICTHTh HHM3KY HOPM, IO HAJalOTh «IIPAKTUYHOTO XKHUTTI» LBOMY
MPUHIMITY, 00YMOBITIOIOTE HOTO pearti3alio mijJ yac JOCYJOBOT0 PO3CIiLyBaHHs Ta CYAOBOTO MIPOBAKEHHSI.
30KkpeMa: 3aKpilUIIOIOTh PIBHICTH NpaB CTOPIH KPUMIHAJIBHOTO TPOBAIKEHHS, BHOKPEMIIIOIOTH TEBHI

mnpoucaypu, B paMKax AgKUX CTOPOHH HUIAXOM 3MarajabHOCTI MOXYTb peanisoByBaTH Ta Bi):[CTOIOBaTI/I CBO1
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npaBa (HapUKiIaj, npaBuwia 30upaHHs JOKa3iB; MPOLEAypa OCKAPKEHHS pillleHb, A1 Ta 0e3MisIbHOCTI mif
Yac JOCYAOBOTO PO3CIIiAyBaHHS; MOPSIOK OCKap >KeHHsI CyJOBHX PillleHb TOLIO).

7. Y Hayli KpUMiHAJIBHOTO ITPOLIECY 3BepTajacs yBara Ha Tol (akt, mo ct. 22 KIIK Ykpainu mae aemro
«OOMEXXEHUI» XapakTep, OCKIJIbKM BH3HA4Ya€ 3MaraibHICThb BHKIIOYHO MK CTOPOHAMH KPHUMiHAIBHOTO
MPOBAJPKCHHS, Cy0 €KTaMu sSKuX BiAmoBiaHo a0 1. 19 4. 1 cr. 3 KIIK Ykpainu €: 3 60ky 00BUHYBaueHHS:
CIiuui, Ai3HaBa4, KEPIBHUK OpPraHy JOCYIOBOTO PO3CIiIyBaHHS, KEPIBHUK OpraHy Ai3HaHH:I, IPOKYpOp, a
TAaKOXX TMOTEPHiNNAN, HOro MpeICTaBHUK Ta 3aKOHHUH MPEICTAaBHUK Yy BHIIAJKAaX, YCTAHOBICHHX MM
Konexcom; 3 OOKy 3axMCTy: MiO3pIOBaHMIA, 0C00a, CTOCOBHO SIKOi 310paHO JOCTaTHBO JOKAa3iB s
MOB1TOMJICHHS TIPO MiJ03pY Y BYMHEHHI KPUMiHAIBHOTO MPABONOPYIICHHs, ajie He TOBIJOMIICHO PO MiI03py
y 3B’S3Ky 3 ii cMepTio, OOBMHYBaueHHH (TiACYAHHI), 3aCyPKeHUH, BHUIpaBIaHUN, 0c00a, CTOCOBHO SIKOi
nepen0adaeTbCst 3aCTOCYBaHHS MPUMYCOBHX 3aX0/1iB METUYHOTO YH BUXOBHOTO XapaKTepy abo BUPINITyBaIoCs
MUTAHHSA 1IPO 1X 3aCTOCYBaHHS, IXHI 3aXHUCHUKH Ta 3aKOHHI IPE/ICTAaBHHUKH.

Mix TUM 3MICT IIBOTO TIPHHITUITY HE OXOIUTFOE 3MarajibHOCTI, [0 Ma€ MiCIle B TPOIIECi BiJACTOIOBAHHS
iHTepeciB 1HIMUX 0cCi0, SKi B MeKaxX KPUMIHAIBHOTO MPOBAHKEHHS a00 32 HOTO pe3ylbTaTOM MOXYTb OyTH
MPUTATHYTI 10 MaTepiaibHOi a0 MporecyalbHOI BiIOBIATBHOCTI, 00 10 HUX MOXYTh OYTH 3aCTOCOBaHi
iHII 3aXOMM KPUMiHANEHO-TIPABOBOIO XapakTepy. MeThes, HANPHKIAA, MPo 0coby, 10 sAKoi MOxe GyTH
3aCcTOCOBaHa CHeIKOH(DicKaIlis; UBLIFHOTO BiAIOBiaua; 3aCTaBOIABIIA, 3aCTaBa BHECEHA SIKUM 3BEPTAETHCS
B JIOXiJ AEpKaBH Ta 3apaxoOBYEThCA 10 cremianpHoro (oHmy JlepkaBHoro OrmomkeTy YKpaiHum y pasi
HEBUKOHAHHS HUM TMOKJIQJICHUX Ha HHOTO 000B’SI3KiB a TAaKOXK, SKIIO MMi03pI0BaHUi, 0O0BHHYBaYeHHH, Oyaydn
HaJIG)KHUM YMHOM TIOBIJJOMJICHHIA, HE 3’ ABUBCS 32 BUKJIMKOM JI0 CJIIIYOT0, MPOKYPOPa, CIIIIOT0 CYIIl, CYAY
0e3 MOoBaXHHUX MPUYHH YU HE TOBIJOMHB NIPO MPUIMHH CBOET HESIBKH, a00 SKIIO MOPYLIHUB iHIII TOKJIaIeH] Ha
HBOTO TIPH 3aCTOCYBaHH1 3aIM001KHOTO 3aX0,ly 000B’SI3KH TOIIIO.

KpimM 1mporo B KpuMiHaJIbHOMY NpOBaJKeHHI (irypye HuU3Ka cy0’€KTiB HE BIIHECEHHX IO CTOPiH
mpoliecy, ajie siki BiJICTOIOI0Th CBOT iIHTepeCH Y 3MarajibHill Mpolerypi 3 iHIIMMH y4aCHUKaMH KPAMiHAJILHOTO
TIPOBAKEHHS. M /1eThes, HanpyKIa, PO HUBIIEHOTO MO3MBAYA.

Tomy mu migrpumye aymky mpo Te, mo cT. 22 KIIK Ykpainu noBuHHA 3a3HATH 3aKOHOIaBYOT
TpaHcopMallii Ta OXOILUTIOBATH IHTEPECH BCiX CyO0’€KTIB, SIKi y 3MarajibHii Mpoueaypi BiICTOIOIOThH BIACHI
iHTEpecH.

8. PesroMyroun HaBelIeHE BHILNE CIPOOYyeMO COOPMYIbOBAaHI O3HAKW, INPHTAMAHHI MPUHIUIY
3MarajpHOCTI SK PAaBOBOMY MOHATTIO (TIPaBOBii KaTeropii):

a) YHOpMOBaHicmy, SiKa TOJISTAE B TOMY, 110 BIIITOBITHA 3aca/ia Ma€ HOPMaTUBHHHN 3MICT, 110 3HAXOAUTh
cBoe BinoOpaxenHs B 0a30Biii cT. 22 KIIK Ykpainu «3maranbsHicTh CTOpiH Ta CBOOOAA B TIOAAHHI HUMU Cy1Ty
CBOiX JOKa3iB 1 y JOBEJCHHI Mepe] CYAOM iX MEPEKOHIMBOCTI HOPM», a TAKOXK THIIUX CTATTAX KOIAEKCY, SKi
00YMOBIIOIOTH i1 peanizaiito mij 4ac 10CyI0BOr0 PO3CIiLyBaHHS Ta CyAOBOTO NPOBAKEHHS.

0) Komnaexcricmy (6ceoxonaroouuii xapakmep) 03Hadae Te, 1o NpaBuiia, SIKi BU3HAYAIOTh 3MICT 3acaliid
3MarajbHOCTi, PO3IIOBCIO/DKYIOTHCS HA BCIX YUACHHMKIB KPUMiHAJBHOTO IPOBAPKEHHS, K1 BiICTOIOIOTH BIACH1
1HTEepecH B 3MaralibHii Mporeaypi B MeKax KPUMIiHAILHOTO TPOIIECY;
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B) 3a2a1bHO0008 'A3K08icMb, KA TIOJATaE B 00OB’SI3KOBOCTI BUKOHAHHS TPHITUCIB, 1[0 BH3HAYAIOTH
3MICT BIAIIOBIHOI 3acaiu;

T) peanizayisi Npaso3axucHoi @yHkyii 03HayYae, MO OpraHU Ta OCOOH, SIKi 3/IIHCHIOIOTh KPUMiHAIBHE
MMPOBa/DKCHHS, MAalOTh 3a0e3MeuyBaTH peallizallilo IMpaB YYacCHHKIB KPUMIHAJIBHOTO IMPOBAPKCHHS IS
BiJICTOIOBaHHSI HUMH CBOiX 1HTEPECIB.

BucHoBok. O3Hakamu, 1110 MPUTAMAHHI TPHUHITUITY 3MarajlbHOCTI SIK IIPaBOBOMY IOHATTIO (TIPaBOBIH
Kateropii)  CIiJg ~ BBaXaTH:  YHOPMOBAaHICTh,  KOMIUICKCHICTh  (BCCOXOIUIFOIOUMI  XapakTep),

3arajibHOO0O0B’ I3KOBICTb, peallizallilo MPaBo3axUCHOI (QYHKIIT
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BIOMETRIC DATA PROCESSING OF EMPLOYEES
UNDER FRENCH LAW

Anomauia. Ilpaso Esponetivckoeo Coro3y, a came 3azanvhe Pezymosanns 3axucmy Jlanux gioome K
GDPR, 3ab0poHnse yHikanvHy ioenmugikayiro nroounu. Oonax GDPR eusnauae ymosu suHAmKi6 AK y cmammi
9 (2, b), wo 0038015€ 00POOKY OAHUX NPAYIBHUKIE HA POOOHOMY MICYI, HAOAIOYU OEPAHCABAM-YLEHAM 32I0HO
cmammi 9 (4) npiopumem y 6u3HA4eHHI YMOUHEHb V HAYIOHANLHOMY 3aKkonoOdascmsi. Ha Oymxy aemopis
0ocniddicenus, 00pobka OioMempuyHUX OAHUX NPAYIGHUKIS, 6 NPUHYUNI, 6UMA2AE  CHeYiaIbHO20
3axonodascmea y cghepi mpyoosux sionocun. Y @panyii sic 3anposadicerno 3axon Ne 2018-493 6io 20 uepers
2018 poxy ma Délibération Ne 2019-001 6io 10 ciuns 2019 poky. Ockinbku diomempuyni Xapaxkmepucmuxu
BKIOUEHI 00 CheyianvbHoi Kame2opii NepPCOHANbHUX OaHUX, Ye SUKIUKAE HeOOXIOHICMb Y NoOanbUOMY
po3'sacHenni w000 3acad 8UKOPUCMANHA OIOMEMPUYHUX CUCTEM HA POOOYUOMY MICYl WIIAXOM CAPAMYBAHHS
yeazu Ha nobyoo8y npasosux wiiAXie O ix ocobaueoz2o 3axucmy. Y 368'A3Ky 3 yum asmopu cmammi
docidicyoms 3akoHo0asyy oazy @panyii 6 pamxax 3axucmy Oanux Oiomempii npayieHuKie ma HAOAOMb
npaeosy oyiHKy 6i0nosioarouu Ha HacmynHe NUmMauHs. Ax pobomoodasyi moxcyms 3anposaddicysamu ma
npakmuxyeamu 00pooKy biomempudHux 0aHux Ha poboyomy micyi 32i0Ho 3axonodascmay Ppanyii i 8K npu
yvomy oompumyeamucs eumoe GDPR? Jlocnidsicenna noxasano, o 6CManosieHHs OioMempudnux cucmem
Ha pobouomy Micyi He HOBUHHO He2AMUBHO 6i00bpadcamucs Ha peanizayii QYHOAMEHMATbHUX NPA8
NPayieHUKI6 3axucmy OaHux i eapaHmyeauHs npusamuocmi oanux. Lle osnauae, wo KoHmpoaL 0ocmyny 00
NpUMiers i 30H 3 00MeHCeHUM OOCIYNOM 3 MIPKY8aHb Oe3neKu He NOGUHEH NePeuiKo0lcamy 3a0e3neyenHio
eapaumii 011 npayieHuxie 8ionogiono 0o GDPR. Ha cb0200Hi 6 @panyii 0o3soneHa 0Opobka 6i00umiie
nanvyie Onsl YNpaeuiHHs UACOM, mMa NONE2ULeHHS] AOMIHICTMPAMUSHO20 HABAHMANCEHHS SK MO Npu
MOHIMOpuUH2Y pobOY020 4acy ma 6CMAaHOBNEeHHsT akmy 6i08I0y8aHOCMI NpayieHuKie pobooyoeo micys abo
NOKPAWEHHs. YMO8 OMPUMAHHS NOCTYe, MAKUX K XaPUy8aHHs, Y MO Jice 4ac aHaniz 6Ka3ye Ha HeoOXiOHicmb
OYIHKU PUBUKI6 MA 8USHAYEHHS Kpumepiig 8i0nogionocmi. /s yb02o 00Ci0HcenHs NPONOHYE 3aCMOCO8Y8Amu
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NPUHYUN NPONOPYITIHOCTI, WO 00380J5€ He Julle 3aXUCumu RepcoHaIbHi OioMempuiti OaHi NPayieHUKIs, a
i y3e00xucye inmepecu cmopin. OOHAK, OCKIIbKU 3ACMOCY8AHHS OIOMempuYHOl cucmemu 3a36udatl
30TUCHIOEMbCSL 0151 6CIX NpayisHuKie abo Ul Hagimv 6i06i0Yeauis, Momy il BUKOPUCMAHHA He Modice bymu
obMmedicene nuuie NesHol KiibKicmio cyo'ekmis. B cuny yboeo, pobomooasysm NponoHyemvbcs Caidyeamu
Kpumepiam oyiHKu 8ionogionocmi Dpanyy3oKum npasuiam o6pooOKu OioMempuyHux OaHux Ha pobOYOMY
micyi ma oompumanusa eumoz GDPR, ceped axkux usnauenHs HeOOXIOHOCHMI )y MAKOMY HOB086€0eHHI,
Hasg8HOCMI Npasosoi niocmasu, sA6HOI 3200U NPAYIGHUKA HA YINbO8Y VHIKANbHY i0eHmugurayiro, Ha0aHHs
pobomodasyem npono3uyii w000 albMepPHAMUBHUX BAPIAHMIE DPO3NIZHABAHHA 0COOU, MA OOMPUMAHHS
@yHOamenmanvHux npas ma c60000, 30Kpema NPUBAMHOCMI OaHUX, 3aXUcmy OaHUX, nogaza 00 2iOHOCmi ma
€60000U Y BUZHAYUEHHT MaA UOODI, A MAKOMC BNPOBAONCEHHS OP2AHIZAYIUHUX MA MEXHIYHUX 3aX00i8 be3neKu.

Knrouoei cnosa: ynixkanvua ioenmugbikayia noounu, GDPR, posnisnasanna ocobu na pobouomy
Micyi, mexHonozii, wo niosuwyroms KOHQIOeHYIUHICMb, NPABO HA 3AXUCTH OAHUX.

Annotation. The General Data Protection Regulation of the European Union, known as GDPR,
prohibits unique human identification but provides exemption conditions for specific circumstances, such as
employment, in Article 9, paragraph 2 (b). Member-States are also given priority to specify national legislation
indications under paragraph 4. However, biometric data processing under this exemption in an employment
relationship requires specific legislation, as demonstrated in French Law No. 2018-493 of 20 June 2018 and
Délibération n°® 2019-001 of 10 January 2019. This poses a challenge for employers, as biometric data is
classified as personal data and requires further clarification on its use in the workplace. A manuscript aims
to investigate French law on data protection regarding biometrics and assist employers in complying with
GDPR. The research evaluates possible solutions after considering criteria in a workplace. It concludes that
installing biometric systems should not compromise employee data protection and privacy. While the French
approach to fingerprint processing for time management is functional, a risk assessment is necessary to protect
employee biometric data and balance parties' interests. The manuscript recommends that employers shall levy
the necessity of a valid legal basis, obtain explicit consent for a limited purpose, consider alternatives, respect
fundamental rights, and implement appropriate measures to process biometric data in the workplace and
comply with GDPR. While deploying a biometric system is usually for all employees, its use should not be
limited to a few data subjects and, therefore, shall value overall company policy.

Keywords: unique human identification, GDPR, recognition in a workplace, privacy-enhanced

technology, right to data protection.

1. Introduction to the European Union Agenda
Big data offers significant benefits to individuals and society, including in areas such as health,
scientific research, the environment, and other species. Scholar Minaj stresses the importance of acting with
urgency in response to the integration of data processing into various legal and social norms around the world
[13]. Despite the increasing prominence of these issues in the legal agenda, there still needs to be more

consideration of the impact of these developments on people's rights and freedoms. Under the study of
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Brumnik, the relevance of data protection depends on the extent to which it is needed [2]. The problem also
appoints a scholar Mistale, especially about the legal uncertainty of how to guard the realization of a specific
right to personal data protection [17]. In that respect, Article 41.2 of Regulation 45/2001 of the European
Parliament and of the Council of 18 December 2000 on the protection of individuals with regard to the
processing of personal data by the Community institutions and bodies and on the free movement of such data
- a predecessor to the current GDPR - established a supervisory authority to protect individuals' data. This
authority, independent from any other public body, is responsible for overseeing data protection and privacy
issues in the EU and for ensuring that the processing of personal data was carried out per the regulation's
provisions prior to the introduction of the Regulation (EU) 2016/679 on the Protection of Natural Persons with
Regard to the processing of Personal Data and On the Free Movement of Such Data and Repealing Directive
95/46/EC (General Data Protection Regulation General Data Protection Regulation (GDPR), and therefore
was replaced by the European Data Protection Board (EDPB) under the GDPR.

A scholar Sprokkereef [15], contends that the most commonly employed non-technical perspective to
regulate the processing of biometric data is a legal-normative approach that actively was employed for the
European Union (EU) data protection legal reform beginning in January 2012 with the adoption of a reform
package based on the Communication about new general data protection regulations and data protection in the
area of law enforcement, aims to strengthen and modernize the regulatory framework. A novel model of
proportionality assessment, as highlighted in the Norwegian Data Protection Authority's Report on big data-
privacy principles under pressure (2013), became an essential aspect of this reform effort. European data
protection law provides robust protection for an individual's fundamental right to personal data protection,
including the right to protection of biometric data processing. The key matter is not whether to apply
proportionality to biometric systems within the context of big data but instead how to apply it effectively in
the unique and ever-changing environment of digital data under the example of the French experience,
regardless of unique identification in a workplace. This requires ongoing study and evaluation to stay current
with the latest developments in the field. A scholar Lubin [12], refers to the international biometric standards
that define biometric data processing as a comparison of supplied data with extant templates in a database to
verify uniqueness and, if applicable, identify the individual in question.

In response to these challenges and risks, the European Data Protection Supervisor (EDPS) has
emphasized the need for more effective protection of biometric data in the context of big data in a message of
‘Shaping a Safer Digital Future: A New Strategy for a New Decade’ published on 30 June 2020. Prior to that,
the EDPS suggests that a proportionality assessment of data processing should include four key elements.
Firstly, organizations must be transparent about how they process the data. Secondly, individuals must have
control over their biometric data and how it is processed. Thirdly, businesses should design user-friendly data
protection products and services. Fourthly, the law should hold businesses accountable for their actions. The
EDPS emphasized the importance of transparency and accountability in their Opinion 7/2015, ‘Meeting the
Challenges of Big Data: A Call for Transparency, User Control, Data Protection by Design and
Accountability,” of 19 November 2015.
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According to the research view, the EU Digital Single Market can only adopt data-driven technologies
and business models from other parts of the world and shall also evaluate the impact on people's unique
characteristics, which can be exploited for profit. This demands a careful examination of unique characteristics.
The GDPR Article 4 classifies biometric data into two legal categories. A scholar Worku [18] raises the
interpretation and delivers highlights that the first category pertains to information related to physical
characteristics, such as facial features, fingerprints, and other physiological features of an individual, and the
second category pertains to information related to human behavior, which includes any unique behavioral
characteristics that can be used to identify a particular person. Biometric technology should not be exploited
to violate an individual's rights or to promote innovation at the expense of fundamental human rights. Given
the manuscript hypothesis, companies must take the necessary steps to ensure that biometric data is
proportional to the intended purpose and does not result in unintended consequences that may infringe on
individual rights. Respectively, the EDPS embraces guarantees for the right to data protection that is
constituted under the Charter of Fundamental Rights of the European Union (CFREU) Article 8 and Treaty on
the Functioning of the EU Article 16 and confirms the devotion of compliance in its Opinion 9/2016 of 20
October 2016 on personal information management systems towards more user empowerment in managing
and processing data. As Brkan [1] notices, the Charter of Fundamental Rights of the EU is a powerful
significant legal tool for defending biometric data protection within the execution of the right to personal data
protection.

Biometric characteristics are unigque identifiers that pose social and security risks with the widespread
use of biometric systems. GDPR has significantly changed the way biometric data is fettered. Biometric data
processing is generally prohibited, except in cases that fall under one of the exceptions outlined in the GDPR
Article 9 paragraph 2. Nevertheless, according to GDPR Article 9, paragraph 4, Member States may maintain
or introduce other conditions, including limitations on the processing of biometric data, as France
accomplished for the unique identification purpose in the workplace. France's experience is noteworthy
because it was one of the EU's Member States that acknowledged the market for special biometric data
protection. Furthermore, on the other hand, it permits unique identification in its national law concerning
biometric data processing of employees. As noted by scholar Bulgakova [5], the main rule for biometric data
processing is that it should only be used for identification when other methods fail and are necessary.
Companies must provide alternative methods if a person does not want to provide their physical, physiological,
or behavioral characteristics. In this regard, the research seeks to find out the France regulation on the use of
biometric technology for access control to premises, equipment, or work applications experienced in a

workplace and propose recommendations for further countries where such processing is still prohibited.

2. The French Law No. 2018-493 of 20 June 2018 and Délibération n° 2019-001 of 10 January 2019
on Exception Conditions from Ban to Process Biometrics
The exponential growth of biometric data presents serious concerns regarding unique identification
and automated processing, particularly as large digital datasets become increasingly common in business,

government, and other large organizations that rely on computer algorithms. Any business that deals with large
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amounts of biometric data must ensure that its processing practices are proportional and appropriate. Authentic
human characteristics in automated processing are legally safeguarded under the right to data protection. The
French Act No. 78-17 of 6 January 1978, which has been in effect for over forty years with various
modifications and additions, has been updated by the French government to align with GDPR without being
repealed. The updates were adopted using an accelerated procedure to meet the GDPR's deadlines. Law No.
2018-493 of 20 June 2018 on protecting personal data amended the 1978 Act to take advantage of the
derogation provided for in the GDPR Article 9 (4) and implement it into French law. Therefore, Law No. 2018-
493 is being enforced in stages, with the amendments to the 1978 Act, and took effect on 1 June 2019.

The GDPR Article 54 mandates each Member-State to establish a supervisory authority, which is
considered mandatory by legal experts. The activities of national supervisory authorities are streamlined by
introducing legal mechanisms outlined in Section 1 of Chapter VII of the GDPR, titled 'Cooperation and
Consistency.' This notice is part of a more considerable effort to establish a unified system of competent
authorities across the EU, which requires the cooperation of European data controllers and, in some instances,
controllers representing third countries. When carrying out their duties of control and supervision, both EU
and Member-State authorized bodies primarily utilize imperative methods of influence, including
recommendations, positive prescriptions, and opinions.

On 12 December 2018, Order No. 2018-1125 was disseminated to reorganize the French Data
Protection Authority (FDPA). Following this order, the FDPA was reformed and renamed on 1 June 2019.
Given that, after conducting a public consultation, National Commission on Informatics and
Liberty/Commission nationale de 1'informatique et des libertés (CNIL) has adopted the biometric regulation
for the unique identification workplace', which outlines the obligations of employers who wish to use biometric
devices for access control to spaces, applications, and work tools. Thus, on 28 March 2019 entry into force,
CNIL Délibération n° 2019-001 of 10 January 2019 on standard (model) regulations for the implementation
of devices for the purpose of entrance control by biometric authentication and is accompanied by practical
guidance for companies on how to comply with these requirements.

This set of standards is the first standardized regulation that lays down legally binding rules applicable
to data controllers who are subjects of French Law. It is particularly relevant for those who use biometric
systems to control access to premises, devices, and workstation applications. The set prescribes specific
requirements for processing information systems or applications used in business tasks entrusted to data
subjects such as employees, agents, interns, and contractors by public and private employers. CNIL issued this
document to comply with the obligation laid down in GDPR and to provide appropriate safeguards in respect
of the fundamental rights and interests of biometric data subjects as, for example, under Article 1 of the
Délibération n® 2019-001, data controllers should be demanded to conduct a data protection impact assessment.
Regardless, businesses and organizations that process biometric data are obligated to comply with the standard
regulations outlined by CNIL. This model applies to any use of biometric data by employers for workers, both
in the public and private sectors.

While novel business models may utilize biometric technology to collect, process, combine, and reuse

human characteristics, a clear principle of proportionality must be thoroughly considered to ensure compliance.
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In addition to the principle of proportionality, modern principles such as accountability, transparency,
limitation safeguards, and protection by design and default are essential components of adequate data
protection. According to Jasmontaite [9], biometric data must be processed to secure all necessary measures
are in place. These measures include a) ensuring that the processing is lawful, fair, and transparent; b) making
sure that the purpose for processing the data is specified, explicit, and legitimate; ¢) imposing restrictions
and/or limitations on the processing; d) ensuring the security of the data; €) processing the data accurately and
with accountability. As emphasized, appropriate technical measures must be abode to encounter GDPR
requirements [7]. To reach transparency, there must be clear messaging about why the data needs to be
processed, how it will be processed, and how the automatic algorithms will work.

According to CNIL's responses to questions about biometric regulation from 28 March 2019, this
standard regulation also applies to employees, trainees, temporary workers, volunteers, people in civic service,
and agents of the three public functions who use biometric data to control access to premises, applications, and
professional tools. However, it does not apply to pursuing a purpose other than that of controlling access to the
workplace; likewise, according to Délibération n°® 2019-001, Article 2, the use of biometric devices is not
permitted except for the following purposes within the scope of the Law No. 2018-493: 1) controlling access
to specific premises identified by the organization as requiring restricted access and 2) controlling access to
professional computing devices and applications identified by the organization.

In this regard, other standard regulations may be documented by the CNIL to govern other processing
of biometric data. In practice, it is typical for the design and installation of a biometric access control system
to be empowered by a third-party service provider. This service provider will be qualified as a subcontractor
because it only acts on behalf of and the instructions of the employing organization: it is the matter of who
arranges to install the biometric device and who must be recognized as a data controller. The data controller
who wishes to have recourse to a subcontractor must ensure that he only calls on organizations offering
sufficient guarantees: a contract reminding them of their respective obligations about data protection that must
be inducted between them. Public bodies, including local authorities and ministries, must also comply with the
standard regulation if they implement a biometric access control system as an employer. However, the model
regulation does not apply to biometric data processing carried out by the state as a public authority, and it also
does not apply to the processing of data covered under the police justice and enforcement need. In this regard,
businesses shall use unique identity proof only if they genuinely respect human dignity because commercial
use of biometrics can lead to the monetization of humans, creating a disproportionate correlation with human
biological nature [4].

Consequently, the Délibération n° 2019-001 provides regulations for biometric systems used by
employers for access control, equipment, and system login purposes. These regulations cover the purpose of
biometric identification, the data collection process, the justification for using a specific identification method,
access to biometric data, biometric modeling storage and retention periods, information security measures, and
an impact assessment on data protection. The rules require that biometric identification must use a modeler

stored in an encrypted form and not the raw biometric data. The reference framework aligns with previous
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positions of the CNIL regarding biometrics in the workplace. The new model answers organizations on

restraining biometric data processing and is binding.

3. Decision N°AU-007, Decision N°AU-008, and Decision N°AU-019 regardless Biometric Data

Processing in a Workplace

The new requirements outlined in Délibération n® 2019-001 are built upon the previous standings taken
by CNIL on unique identification in the employment field. Therefore, to better understand the new rulings, it
is necessary to consider the prior provisions of the former FDPA, which provide a fundamental framework for
regulating biometric data in the workplace. Although these previous Decisions were in effect before the GDPR
came into force, the study suggests that the French experience can provide insight into compliance efforts with
GDPR Article 9, paragraph 2 (b). In other words, the new requirements of Délibération n° 2019-001 build
upon previous regulations and positions taken by the FDPA. Thus, it is important to consider these previous
provisions in pursuing to understand the new requirements. Additionally, the study suggests that the French
experience in regulating biometric data in the workplace can provide valuable insight for complying with
GDPR Article 9 paragraph 2 (b), which outlines the conditions for processing biometric data.

The first Decision, AU-007, on the use of hand geometry to control access to work premises and mass
catering or Unique Authorization AU-007 according to Deliberation n°322-2012 of 20 September 2012,
pertains to using hand geometry for access control and mass catering in the workplace and is highly relevant
to the research topic. This decision authorizes FDPA to regulate all practical forms of biometric data
processing, including hand geometry for access control, time and attendance management, and canteen use.
The decision also lays down conditions relating to the purpose of processing, technical characteristics, types
of data processed, data recipients, retention periods, security measures, and employees' right to access and
rectification. These requirements are similar to those set out in the GDPR, specifically in Chapter 3.

The Decision's final requirements do not permit the use of fingerprints for unique identification in the
workplace. Instead, hand geometry can be used for access control, time and attendance management, canteen
access control, and visitor access control to employees. These purposes can be used separately or combined.
Additionally, technical performance requirements for biometric data processing and risk assessments must be
followed. The Decision mandates that only the hand configuration, not an image or drawing, can be stored.
Moreover, only the geometry of the hand, not its lines, fingerprints, or characteristics, can be used. The
Decision specifies that the hand geometry pattern can be stored in a central database, which can be linked to a
personal identification number. Additionally, the biometric system can be linked to other applications such as
the time and attendance application or the canteen management and payment system. The data collected is
divided into five categories: personal data such as name, photograph, ID number, hand geometry template, and
professional data such as department and function. The system also records attendance time, movement data,
and canteen processing data such as price, payment method, and type of meal. The study notes that this
additional data could reveal further personal information about an individual. Companies are only allowed
access to data for specified purposes and as part of their assigned tasks. The hand geometry template may only

be temporarily disclosed to staff or security personnel for recording or deleting from the database. In some
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instances, protected staff members may also access the arrival and departure date of other staff members under
applicable regulations. The biometric hand geometry system efficiently manages access control, time and
attendance, and canteen usage while adhering to data protection regulations.

Based on the Decision N°AU-008 on the use of fingerprinting exclusively stored in a personal device
to control access to professional premises or Unique Authorization, AU-008 under Deliberation n°102-2006
of 27 April 2006, approved biometric systems are those that, based on the matching of fingerprint templates
stored exclusively on a data carrier kept by the data subject for access control to certain premises in the
workplace. The research hypothesis regards this approach as critical, as in such a case, the fingerprint template
would not leave any traces on any registration equipment during the registration process. Besides, the card
should be kept under the sole control of the employee. There are also prerequisites laid down in previous
Decision N°AU-007 reaching the finality of the processing, the technical characteristics, the type of data, the
storage period, security measures, notification measures for workers, and the guarantee of their right to access
and rectification. The final requirement is to use a biometric system based on the fingerprint template for access
control to specific rooms and areas, including for employees and visitors. The template is a unique biometric
key obtained through an algorithm measurement process. Technical specifications dictate that only the
fingerprint template can be stored, not the actual fingerprint image. It can be saved on an individual storage
medium such as a visionary or magnetic card. The data subject must exclusively control the storage medium,
and any incorrect copies must be deleted immediately after the registration phase. Some identifying and badge
validity data can be stored on a dedicated access control server, but the fingerprint template is explicitly
excluded from such storage. The data linked to the fingerprint are limited to three categories: identification
data such as first and last name, photograph, card number, and fingerprint template.

Also, the FDPA has implemented a distinctive solution known as Decision N°AU-019 on the use of
vein pattern recognition to control access to professional premises or Unique Authorization, AU-019,
Deliberation n°316-2009 of 7 May 2009, which involves the use of vein pattern recognition for controlling
access to professional premises. To comply with processing finality requirements, unique identification using
finger vein pattern recognition must be made through a system that checks the registered finger vein pattern
templates on an individual carrier or reader terminal. This system is solely for access control purposes,
specifically for controlling entry to the company and certain restricted rooms within the workplace, as indicated
in Article 1. Based on Article 2, the conditions for data processing apply not just to employee data but also to
unauthorized visitors. Recent research has demonstrated that the pattern of veins in a person's finger can be
captured on a reader terminal or data carrier by the employer. Only those authorized to receive employee data
should have temporary access to the template to register it on the card. The new development is that those who
receive this information cannot directly access, change, or duplicate an employee's template onto another
medium.

The conditions in this regulation are like the previous decisions set out above. That is, there are
conditions developed on the finality of the data processing, the technical characteristics and type of data
processing, the final recipient of the data, and the retention period. Furthermore, the conditions have been laid

down to protect the employees concerning security measures and to ensure that they are informed and have
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the right to access and rectify. Also, the template must be stored exclusively in the encrypted form in the
memory of the template reading and a comparison terminal that does not have a communication port that
allows template extraction. Alternatively, it can be on an individual secure medium, which remains in the
employee's possession. The regulation on encryption of the template and the protected object - the carrier is
new compared to other solutions.

The new prerequisite is that processing must occur exclusively from the terminal for reading and
comparison. Besides, access control should be carried out by comparing the employee's finger and the template
available in the system. In the accumulation of fingerprint data, there is a connection to other personal
information of the employee that is necessary for identification, as stated in Article 1. Similar requirements
have been seen in past decisions, except that N°AU-019 does not include the working card number. This
inconsistency could result in errors and incorrect data. N°AU-019 sets forth additional and detailed safety
requirements for workers in Article 6, which is a first among all other decisions. For instance, individual access
to biometric data is only granted using a password. The password must contain at least eight alphanumeric
characters, one number, one letter, and one punctuation mark. The FDPA also mandates the ability to register
vein patterns of multiple fingers for each subject. Therefore, according to the research, templates stored on the
device must be encrypted for protection since they are difficult to hack, and templates cannot be converted
back to the corresponding image.

4. The Unique Identification of Employees under Délibération n° 2019-001 of 10 January 2019

According to GDPR Article 5, data processing must comply with specific criteria, which include
lawfulness, fairness, transparency, purpose determination, data minimization, accuracy, storage limitation, and
confidentiality. These criteria ensure that data processing regulation is proportionate and address the risks
posed to protect individuals' privacy. One of the primary safeguards is purpose single-mindedness, which
assures individuals that their biometric data will not be processed unexpectedly. This means only the necessary
biometric characteristics should be collected in the required amount. For example, only fingerprint data is
needed for fingerprint recognition, and a person can be uniquely recognized from one or two fingerprint
characteristics. This principle is essential in protecting individuals' rights to privacy while allowing for the
benefits of biometric technology. Therefore, it is necessary to delve into the modern requirements specified in
the Délibération n° 2019-001. For this purpose, to protect workers' data, the research strives to clarify what
unique characteristics are permitted to be processed under CNIL Délibération n°® 2019-001.

Regardless, the research found that biometric characteristics can be divided into three types:
morphological, biological, and behavioral. Morphological characteristics include physical features like
fingerprints and the shape of the hand, while biological characteristics include bodily fluids and DNA.
Behavioral characteristics include things like gait. Given the particularly invasive nature of such procedures,
which are only carried out in contexts, for example, paternity actions, and judicial inquiries, the CNIL has
decided to exclude their use for specific purposes completely in access control to professional premises and
work tools. On the other hand, the Délibération n°® 2019-001, Article 5 does not obligate employers to use

specific biometric characteristics rather than others, likewise fingerprints, a venous network of one hand, an
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image of the iris, and face. Therefore, it is up to the data controllers to make and justify the choice of one or
more required biometric characteristics considering the condition when authentication biometrics requires
biological sampling, as saliva and blood are prohibited.

The unique characteristics of biometric data and the risks associated with their processing limit the
circumstances under which a data controller can effectively use biometric devices in the workplace. When a
user is registered in a biometric device, the system measures specific physical, biological, or behavioral
characteristics such as fingerprints, iris, or gait. These measurements are stored as a template. The types of
templates allowed in the model regulations depend on the control individuals have over their biometric data.
In the view of the research, while it may be legitimate for an employer to control access to professional
premises, the use of biometric devices must be proportionate and justified by the employer. Employers must
show that there is a need to implement a biometric device and that it is the best solution for controlling access
compared to other less invasive methods. The company must demonstrate that less intrusive measures, such as
badges or access codes, are insufficient or inadequate to employ biometric data processing to pursue an
extraordinary title in the workplace. For instance, if there is a need for reliable identification to deter identity
theft in case of badge theft or access code interception, then the company must justify the need for more
advanced security measures. To achieve the unique identification of workers, the company must provide a
specific context that legally requires high protection. For example, this may include addressing dangerous
machinery or products, accessing funds or valuables, using equipment or products subject to specific
regulations that deal with psychotropic substances or their precursors, or working with chemicals that could
be used for weapon manufacturing.

The ruling has categorized biometric devices into three main types to improve readability and clarity.
According to Article 4, a biometric access control device can only store certain personal data provided by the
employer or employee. This includes: (a) identity information such as name, first name, photograph, raw
recordings of biometric features, templates of one or multiple biometric characteristics, authentication numbers
or personal support, professional contact information, and encryption keys; (b) professional life details include
internal numbers, membership of a body or service, rank, and the identity or corporate name of the employer;
(c) access information such as allowed access, zones, and time slots; (d) work tool access, including relevant
materials or applications, authorized access terms, and time slots.

The EU concept of human-centric control emphasized to empower individuals to detect and challenge
unfair biases and prevent the secondary use of their biometric data. This approach is necessary to protect
individuals' fundamental rights while promoting innovation and access to biometric data. In this respect,
Délibération n° 2019-001 in Article 7 defines three types of processing according to the control over the
operation.

The stipulation outlines the specifications for type (1) biometric devices where the individual solely
controls the template. This can be a card or badge with a chip that stores the template. In this type, the storage
media for the template is individualized, meaning that a single media can only contain one template and is held
by the concerned employee themselves without any copies being retained by the employer or technical service

providers. During access control, the employee presents the medium containing the template and the recorded
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biometric characteristic, such as an iris or fingerprint, which the device then compares. This device allows for
employee identification and authentication, limiting the risk of unauthorized access to their biometric data.
Since there is no centralized database of biometric templates for all employees, the risk of hacking is also
eliminated.

The type (2) biometric device involves shared control of the template. In this scenario, a database
containing the templates of all employees is used, but the data is encrypted to prevent any unauthorized access.
Everyone is assigned a personal authentication element to access the data, such as a code or object in their
badge, which must be scanned for authentication. Even if the database is compromised due to an external
attack or internal data breach, the risk of data exposure for individuals remains low because the data is
unreadable without the personal authentication element.

The type (3) biometric device involves the data controller's exclusive control of the template, meaning
that all employee templates are stored in a centralized database. Unlike type (1) or (2), the employee has no
control over the storage medium and does not have to communicate a secret code or wear a badge for
authentication. While this solution has operational advantages, it poses significant employee rights and
freedoms risks. In the view of the research, a centralized database increases the potential for data leaks, which
could irreversibly expose the biometric data of individuals. Losing a badge or code could severely affect
operations, particularly in emergencies. In principle, type 1 storage guarantees the rights and freedoms of
individuals and should be the preferred method for storing templates. Other storage methods should only be
used in exceptional circumstances substantiated by specific considerations, such as critical environments like
nuclear power plants or sterile laboratories. In such cases, companies should be subject to specific regulations
to limit the risk of contamination in the production chain. Suppose an employer wants to obtain the consent of
their employees to use a biometric device. In that case, they must ensure that employees have genuine freedom
of choice and be offered an equivalent alternative solution, such as a badge or password. Employees should be
able to choose the option that best aligns with their personal beliefs without any positive or negative
consequences influencing their choice.

With respect to the above findings, the study addresses the issue of privacy in the use of biometric
techniques and proposes that companies in France should deploy privacy-enhanced technologies. While EU
member states and technology developers are responsible for balancing various implications of technological
design, the concept of responsibility, in this case, needs to be clarified. To this extent, the study suggests that
French legislators deem whether using techniques and data in privacy-enhanced technologies is proportionate
to their intended purposes. This raises concerns about the right to personal data protection, and further

interpretation is needed to address this issue.

5. Common and Opposite in the French, Dutch, German, and Italian Data Protection Authorities
Course regarding Biometrics

Regarding modern techniques like biometrics, the principle of proportionality can be applied by

comparing the laws and practices of DPAs in different Member-States. A study has been conducted that

examines four countries with well-developed legislation relevant to the topic. The aim is to identify the primary
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and contradicted legal aspects and find criteria for proportionality appropriate for unique identification
contrasted to discovered above experience in France based on the positions of the DPAs in the selected
countries such as Netherlands, Germany, and Italy. The research shows that DPAs need to estimate the risk of
interference with fundamental human rights (FHR) concerning biometric data processing. This helps to
mitigate risks and ensure uniform implementation of GDPR legislation across different Member-States. Some
countries preferred to update their existing legislation, while others adopted new laws. With harmonization,
Member-States can adopt biometrically reliable regulations to protect the interests involved, as directed by the
Expert Commission on Regulation. The Court of Justice of the European Union (CJEU) in Case C 617/10
Aklagaren v Hans Akerberg Fransson also stated that the assessment of such regulations must be based solely
on the objectives pursued by the competent authorities of the concerned Member-State. The joint position on
biometric systems encourages their use as long as the criteria for lawful processing are specified in the law.
This is based on the recognition that these techniques can guarantee the protection of individuals' existence
and identity, as acknowledged by the CJEU in the Volker and Markus Schecke GbR (C-92/09) and Hartmut
Eifert (C-93/09) v Land Hessen case. The DPA supervises compliance with legal rules for data protection
within the EU, including personal data processing and handling privacy complaints.

The DPAs are reviewing whether biometric data processing adheres to the principle of proportionality.
The study looks at the positions of various DPAs, including the Italian Data Protection Authority (IDPA), the
Authorities Persoonsgegevens of the Netherlands/ Dutch Data Protection Authority (AP), and the German Data
Protection Supervisory Authority (GDPA). All DPAs agree that the principle of proportionality should be
applied to biometric data processing. The IDPA emphasizes the importance of respecting a person's dignity
and balancing the need for biometric data processing with the public interest and freedom of personality. The
GDPR's data minimization principle should also be considered when processing biometric data, especially
when consent is unnecessary for executing a contract. If a contract includes a clause that goes against Italian
Civil Code Atrticle 1418, it should be deemed null and void [10].

The FDPA is being implemented effectively by establishing a proportionality balance between the
necessity and consent requirements, as explained by Gayrel [8]. This enables the FDPA to approve or reject
using biometric systems in the private sector for biometric identification. To ensure compliance with the
legislation Délibération n° 2019-00, which sets out a balance of interests criterion, further restrictions have
been imposed, particularly about the processing, usage, and storage of biometric data. This legislation serves
as a simplified declaration and a practical example of the implications of GDPR at the national level. Given
the sensitivity of biometric data, the FDPA has imposed strict obligations on data controllers regarding the
configuration of biometric data processing in proportion to the purpose of the processing. These obligations
are expressed as follows: Firstly, the processing of biometric data must be strictly limited to access control of
premises that require restricted access or access control to a limited number of devices and IT professional
applications, which the organization must identify. Secondly, the organization must demonstrate that it is
impossible to achieve the above purposes by means other than processing biometric data. Thirdly, the data
controller must document why such a high level of protection is needed given the context at hand and why the

processing of biometric data is the most appropriate means to ensure security for the company.
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The direction of the AP is to ensure proportionality in the sharing of biometric technology between
private and public interests. For instance, the Opinion Gezichtsherkenning (2004) permits the processing of
biometric data through face recognition for security purposes, such as gaining access to public meetings. This
is because the Netherlands recognizes the use of biometric systems for unique identification purposes in
cooperation with the Netherlands Organisation for Applied Scientific Research - Physics and
Electronics Laboratory. This specification was made before the implementation of GDPR to comply with
Directive 95/46/EC. At the national level, if the previous legislation adopted under Directive 95/46/EC does
not contradict the norms of biometric data processing based on GDPR and instead strengthens the protection
of individual rights within the scope of unique identification, then such norms remain in force. According to
the analysis, biometric technologies are mainly oriented toward private interests, as they could be more usable
in public contexts. This position supports the idea that businesses are exploring biometric technologies more
than the state for their benefit.

To minimize the risks associated with using biometric technologies in a private context and to confirm
the protection of biometric data processing, the AP suggests using Privacy Enhancing Technologies (PET).
Under the research, PET can help minimize the risks of violating Article 7 of the CFREU and provide better
protection while meeting the requirements of GDPR, even if supervision fails. This is because PET aids in
balancing private entities' interests with individuals' rights in biometric data processing. The GDPA supports
the use of PET but strictly prohibits the benefit of biometric data processing by PET, especially for commercial
purposes, as noted by Paul de Hert [14]. The main reason for this is that the aim of BDP can often be achieved
through other means, as stated by Stitilis [16]. Therefore, there is no legal justification for using biometric
technologies in private areas, according to Stitilis [16]. For example, even images of fingerprints stored on a
passport's microchip must be deleted from the database immediately after the document is issued. ldentity
forgery is risky if such information is kept in the system.

The study has shown that contradictions arise due to differing interpretations of application direction,
regardless of the processing needs that must be supervised. It pleads that parties must assess whether it is
necessary to process personal biometric data before applying proportionality. This assessment is a prerequisite
for proportionality assessment. However, in practice, it is challenging to demonstrate that processing BD is
strictly necessary for the intended purpose. Controllers may only be vested with this task in exceptional
circumstances, such as accessing a football stadium. Without special safeguards, demonstrating necessity
becomes a subjective matter of interpretation. Additionally, it may require unique identification of individuals
in specific circumstances, times, and places. It is crucial to determine whether and under what conditions this
objective justifies reducing the fundamental right to data protection and whether it is proportionate to interfere
with privacy. The decision cannot be taken by the DPA alone and must also be subject to additional legislation
on a national level.

Regarding the legal method of applying proportionality, the FDPA displays that the AP's position on
allowing unique identification for security needs is deemed non-proportional. This is because the distinction
between security needs should not only be based on the private entities' interests but also on pressing security

goals and identity management purposes. Therefore, the AP guidelines recommend that private entities limit
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the number of authorized personnel. It is important to note that, in the case of security technigques, dimensions
must be abode to prevent linking information about the source of biometric characteristics, as the primary
source is a human, and other types of personal data may be disclosed during biometric data processing.

A strict stance exists regarding the implementation of biometric technology that is inherently
governmental and may be compelled to safeguard national interests such as national security, counterterrorism,
and visa issuance. However, the FDPA contradicts this stance by emphasizing that security measures must be
exceptional and necessary, exceeding the interests of the controller and protecting the physical integrity of
individuals. This pertains specifically to security needs that require higher measures of protection. The research
concludes that controllers may rely on higher security interests to protect the interests of others. The FDPA
allows controllers to process biometric data to secure access to places rather than positions of authority.

Another specific contradiction concerns the ongoing discussion on balancing interests. The AP frames
that collecting data on third-country nationals is a legitimate aim of a controller to maintain order and safety,
per the final Commission, Implementing Decision on technical specifications regarding the standards for
security features and biometrics of 30 November 2018. However, according to the manuscript, the reference
to personal safety does not equate to public safety under the CFREU, Article 52. From the perspective of the
DPA, a person should be informed, and the private party must provide information about the processing. In
this regard, the person's biometric data must be controlled for each applicable purpose. Decentralized unique
identification remains the person's possession to the loss of anonymity, as noted by Kindt [11]. Knowledgable,
in Germany, there is a practice where the GDPA in 2004, within the German Olympic team participation in
Athens, admitted security matters through biometric extracts. Certified guests of the Olympic crew were given
unique ID tags that included the person's fingerprints. Hence, both AP and GDPA mention alternative
identification methods, but they are overall limited. Consequently, the research claims that the earlier idea
about adopting legislation in relation to technical concepts of the PET is relevant.

The position of DPAs regarding the criterion of purpose limitation for biometric operations is also
problematic, as they need to apply it uniformly. The FDPA and AP have contradictory positions on a similar
detail, such as the procedure of fingerprint processing. To avoid conflict with CFREU Atrticle 7, the AP uses
an alternative method called a smart object holder, which carries finger characteristics. This means the person
can put their finger on the machine without putting their finger on the machine. The FDPA's explanations are
a condition before the safeguards for using human characteristics that do not leave traces, which could balance
interests. This safeguard can be used to mitigate risks because the practice commonly uses the characteristics
of a finger, which, due to its nature, leaves an imprint. Using an intelligent object holder is recommended to
address the issue of characteristics that leave traces. This solution also aligns with the GDPA's application to
confidentiality and integrity in biometric systems. However, the FDPA has a different opinion on this solution,
as seen in its Opinion N° 04-018 on the request for an opinion by the Hospital of Hyéres relating to the
employment of a fingerprint verification application for the management of employee's time and attendance in
2004. The FDPA is concerned that the database will store samples for later use, which could compromise data

protection.
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To define, it is essential to distinguish between biometric data that leaves a trace and biometric data
that does not leave a trace. Legal safeguards must be properly balanced, prioritizing biometric data that does
not leave a trace. The FDPA proposes employing hand geometry and vein characteristics, which do not leave
a trace. Proportionality must also be devoted to storage, with consideration given to the place of storage for
such unique characteristics. To restate, there are two feasible solutions for balancing the storage of biometric
data: a central storage server of the private entity or the reader/other objects under an individual's control. The
FDPA proposes using hand geometry and vein as unique characteristics that do not leave traces and suggests
applying proportionality to storage matters. Personal access via code stored together with the template is
recommended. The IDPS clarifies that balance must be complied with via e-indexing the information. The AP
imposes a limitation on BDP through a storage requirement that biometric characteristics must be reserved
within 24 hours in a central database and removed. The FDPA refers to the general rule that biometric data
shall not be kept longer than necessary. The approach of the Netherlands is considered beneficial in achieving

the implementation of additional measures.

6. Conclusions and Recommendations

The research position concerns the criterion of a legitimate basis for processing biometric data in a
workplace. The study associates the legitimate basis proportionally to the position of the person. It
distinguishes and rules a legitimate basis for two categories: employees and security have a legitimate basis,
while enrolled e-users of biometric e-tools have a legitimate permissible basis. For the latter category,
individual consent is strictly necessary. The legitimacy of the basis is an explicit and purposeful ground
provided only by a legislator. As such, national law shall forbid processing in an incompatible way, such that
the unique identification process does not reveal data relating to health, race, etc. The research position could
be emphasized by legitimizing the criteria used regarding the biometric system.

Based on the findings, the manuscript proposes a distinction for processing biometric data of
employees based on two criteria. The first is security, where the person cannot opt out of such processing, and
consent is not required to be taken by the company. The second is identification for convenience purposes,
where the person's consent must be brought, and a private entity cannot claim security as the basis for
processing. In case of a person's refusal, an alternative for further access should be made available to them.

Assuming that Data Protection Authorities are concerned about the criteria of proportionality, it is
strongly recommended that biometric data processing be evaluated under the proportionality test proposed by
the European Data Protection Supervisor's Guidelines on Assessing the Proportionality Measures that Limit
the Fundamental Rights to Privacy and the Protection of Personal Data of 19 December 2019. This
proportionality test is a set of guidelines that assists in setting the mark of criteria that cap fundamental rights
to privacy and personal data protection. It comprises an exhaustive analysis of the measure's legality,
legitimacy, and proportionality, weighing the specific context and circumstances of processing private data.
By operating this proportionality test, DPAs can confirm that unique identification is used appropriately and

proportionally to counteract the data subjects' interests with the data controllers' legitimate interests.
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Transparency in biometric data processing refers to the obligation of organizations to provide clear,
understandable, and easily accessible information to individuals and data protection authorities. This includes
details on why and how biometric data needs to be processed and the use of automatic algorithms and
predictions related to the nature of the biometric data. On the other hand, accountability involves conducting
independent audits on biometric data processing and taking necessary bars when needed. This cannot be
replaced by self-regulation and must be complemented by designing goods, services, and applications
prioritizing biometric protection through design and default. This responsibility should be integrated into the
current GDPR framework, and hardware or software solutions should be chosen carefully while respecting
individuals' dignity.

Therefore, the manuscripts offer recommendations for countries open to updating data protection law
in the context of permission unique identification, which should include several key provisions. Firstly, it
should require organizations to justify their use of biometrics based on specific considerations such as context,
risks, and technical and regulatory constraints, especially for biometric types that pose the most significant
risks. Secondly, the regulation should impose rigorous requirements for organizational and technical security
measures to protect personal data. Thirdly, organizations should be required to document their decision-making
process and justifications when deploying biometric devices. Fourthly, the regulation should reinforce GDPR
obligations, including the requirement to inform individuals about the use of their data.

The manuscript presents a valuable table [3], 'Risks Mitigation of Biometric Data Processing based on
the Principle of Proportionality Application,’ to assess the risks of biometric data processing by applying the
principle of proportionality. Among exemplified risks are: 1) uncertainty on the necessity; 2) conflicting
interests; 3) respect for privacy; 4) data disclosure and processing for incompatible purposes. Accordingly, the
table consists of several steps that need to be considered, including but not limited to the mitigation methods
based on 1) the legitimacy or legal ground for the unique identification under GDPR Atrticle 9, 2) the balance
of interests involved via a common consent, 3) purpose limitation with stress to the storage and database used,

4) assessment technical and organizational measures via the condition of unique type characteristics taken.

Table. Risks Mitigation of Biometric Data Processing

based on the Principle of Proportionality Application

Disadvantage | Mitigation Purpose Resulti

= —

Principle of the | Biometric Data

Risks Proportionality | Processing Compliance

w T m4dw
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Identification

Unique identification.
GDPR Article 9 (1).

It is an Identification or

Uncertainty / Authentication procedure.
on the | Legitimacy Authentication It is applicable if more than
Necessity / Verification is needed to identify
Verification as a non - unique recognition
method.
[
Free of choice with respect to
Human Dignity under the Charter
Incompatible Balance of Consent Fundamental Rights of the
Interests Interests European Union Article 1.
Decentralized. .
Storage ™
Privacy At any time, a person shall realize
to Charter of the right to check
Fundamental Purpose a biometric data statement
Rights of the | Limitation Biometric in the system.
European Database GDPR Article 21.
Union Article 7 It is possible under the EU’s
Respected regulative concept of
Personal Information Management
System (PIMS) designed for
online identity management.
[
Specific safeguards for biometric
Disclosing data that leave traces, like
other categories Biometric Data | fingerprints.
of Data, and Technical and | leave traces For example, the print can be in a

Processing for
Incompatible

Purposes

Organizational

Measures

VERSUS
do not leave

traces

material sensor holder.

That is, a person applies not a
finger itself to the biometric
system but a material object with
the biometric characteristics of a

finger.
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Under the table [3], 'Risks Mitigation of Biometric Data Processing based on the Principle of
Proportionality Application,' the biometric identification concedes with the GDPR framework following the
next statements: 1) to determine when GDPR Article 9(1) does not apply, it is essential to implement an
identification or authentication procedure that enables the unigue identification of an individual. This becomes
necessary when non-unique recognition methods are insufficient and a more robust verification process is
required; 2) according to the Charter of Fundamental Rights of the European Union, Article 1 guarantees
freedom of choice for individuals while respecting their human dignity. This means that individuals have the
right to make choices and decisions, without any coercion or undue influence from others, in a manner that
upholds their inherent worth and value as human beings. The study emphasizes the need for ensuring informed
consent, alternatives for refusal, and maintaining transparency in the processing of biometric data; 3)
Decentralized storage is a method of storing data that can improve privacy by distributing information across
multiple locations rather than storing it in a single central location. Additionally, under GDPR Article 21,
individuals can access and review their biometric data anytime. Additionally, the manuscript recommends that
this can be facilitated by implementing a Personal Information Management System (PIMS) under EU
regulatory concepts. By using a PIMS, individuals can better manage their online identities, including their
biometric data, while protecting their privacy rights; 4) Specific safeguards must be implemented to protect
individuals' privacy when dealing with biometric data, such as fingerprints. One approach is to use a material
sensor holder, which allows a person to apply a material object with the biometric characteristics of a finger
to the biometric system instead of the finger itself. This method can help to prevent the collection and storage
of actual fingerprints, which can leave traces that could be used to identify individuals. By using a material
sensor holder, individuals can have their biometric data captured and stored in a way that is less likely to be
used for malicious purposes. This is just one example of how specific safeguards can be put in place to protect
biometric data and the privacy of individuals.

The comprehensive contribution is that - by following the steps presented in the table ‘Risks Mitigation
of Biometric Data Processing based on the Principle of Proportionality Application’ and adhering to the
principle of proportionality, organizations, companies, institutions, authorities, and other persons that desire
to employ biometric technology - can confirm that their biometric data processing practices are lawful, ethical,

and respectful of individuals' privacy and data protection rights.
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MMUP SIK IPABO: OCOBJIMBOCTI BUBHAYEHHS TA 3ABE3IIEYEHHSA

Anomauia. Y cmammi 00CaioNCyrOmvcs akmyanibHi npooreMu Mupy K npasa, 30Kkpema akyeHmosano
V6acy HA GANCIUBOCMI U020 HOPMAMUBHO2O 3AKPINJIEHHS K OKPEMO20 Npaed, 3 4imKuMm Qopmymo8anHusIm
Oeiniyii ma 8UOINEHHAM 1l020 03HAK [ CKAAO0BUX, 8 MINCHAPOOHUX OOKYMEHMAX 0008 S3K08UX 00 GUKOHAHHSL.
3seprymo yeazy na 63aEMO3ANENCHICHL MINHC MUPOM MA OOMPUMAHHAM NPAB THOOUHU.

Y x00i Oocniosxcenns ecmanosieno, Wo 8 ICHYIOUUX MIJDCHAPOOHUX OOKYMEHMAX HAA6HA Oe@iHiyisn
«Npaso HAa Mupy» € HedimKow, MAE CYMMESI GIOMIHHOCMI MA CYNEpeyHOCMmi, 3a368Uyall po32110a€mbCs
HeBIOOINbHO I 8 KOHMeEKCMI NPasa Ha Oe3neKy ma YHOPMOBAHA 8 OOKYMEHMAX HeIMNEPAMUBHO20 XapaKmepy
abo max-36aH020 «M’AKO20 Npasay». 3anponoHO8aHO GUOLIUMU NPABO HA MUp 3 2PYRU NpA8 Mpembo2o
NOKOIHHA ma po32nadamu 1020 K oKpemull 8u0 npas, cyo’ €Kmom K020 € Ar00Cmeo 8 yinomy. Busnaueni
OCHOBHI CKAA008i | O03HAKU OAHO20 NpAea 3 NO3UYii Ycei0OMAeHHS OOMPUMAHHA NpPA8d HA MUp SK
@yHOamenmanbHo20 0008 43Ky 6Cb020 MHOOCMEA. Busgneno npuyuUHHO-HACAIOKOBULL 38 A30K MIJC YIMKUM
HOPMAMUBHUM 3AKDINACHHAM OAHO20 NPABA 68 MINCHAPOOHUX OOKYMEHMAxX K 0COOIUB020 i HAOBANCIUBO2O
npasa mo0cmea ma GUPOONIEHHAM Oi€6UX MINCHAPOOHUX MeXAHi3Mie U020 MINCHAPOOHO20 3AXUCTY.
Cohopmynvosani nepuiouepeosi Kpoxu 3 MIHIMI3ayil puzuKkie MAaHINY08AHHS NUMAHHAMU MUPHO2O
CNIGICHY8AHHS, MUPHO20 CHIBPOOIMHUYMeEa i Oe3neku Nnpu GUPIUEHHI MINCHAPOOHUX KOH@IIKmMIe abo
cumyayit, Wo MOX*CYmMb NPU3BECMU 00 NOPYULEHHS MUDY.

THooanvwi 0ocriodicenns noSUHHI 6ymu CHPAMOBAHI HA demanbHe HOPMAUGHE YHOPMYBAHHS NPABA HA
MUP 8 MIJICHAPOOHUX OOKYMEHMAX IMNEPAMUBHO20 XAPAKMEPY, U3HAUEHHS OIEGUX KOHBCHYIUHUX MEXAHIZMI6
1020 3aXucmy uepe3 NPU3MY GUKIIOYHOI YMOBU 1020 OOMPUMAHHS 6CIMA  YYACHUKAMU CGIMOBO20
Cnismogapucmaea.

KarouoBi cjioBa: mnpaBo Ha Mup, 3arpo3a MHUPY, IOPYIICHHS MHpPY, akKT arpecii, MHUpHE
CHIBPOOITHHUIITBO, MHUPHE CIIIBICHYBaHHS, KOHBEHIIiS, ACKJapailis, IMIIEPaTHUBHUN XapakTep, jus cogens,
MeXaHi3MH 3aXHUCTy MpaBa

Annotation.The article examines the current problems right to peace, in particular, attention is focused

on the importance of its normative consolidation as a separate right, with a clear formulation of the definitions
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and the selection of its features and components, in binding international documents. Attention was drawn to
the interdependence between right to peace and the observance of human rights.

In the course of the study, it was established that the definition of the "right to peace"” in existing
international documents is unclear, has significant differences and contradictions, is usually considered
separately and in the context of the right to security, and is regulated in documents of a non-mandatory nature

or the so-called "soft law" ". It is proposed to distinguish the right to peace from the group of rights of the
third generation and consider it as a separate type of rights, the subject of which is humanity as a whole. The
main components and signs of this right are determined from the standpoint of awareness of the observance
of the right to peace as a fundamental duty of all humanity. The cause-and-effect relationship between the
clear normative consolidation of this right in international documents as a special and overriding human right
and the development of effective international mechanisms for its international protection has been revealed.
Formulated priority steps to minimize the risks of manipulating the issues of peaceful coexistence, peaceful
cooperation and security when resolving international conflicts or situations that may lead to a breach of
peace.

Further research should be aimed at the detailed normative regulation of the right to peace in
international documents of an imperative nature, the definition of effective conventional mechanisms for its
protection through the prism of the exceptional condition of its observance by all participants of the world
community.

Keywords: right to peace, threat to peace, breach of peace, act of aggression, peaceful cooperation,
peaceful coexistence, convention, declaration, imperative character, jus cogens, mechanisms of legal
protection

«Mup na bamvkiewuni — Mup y 6coomy ceimi
Hauionansumii neBiz Typeuunnn

MaOyTb, ui He HaHaKTyaJbHIIIUM TUTAHHSIM ChOTOJCHHS I Y KPaiHU € MUTaHHS NPUIMHEHHS BiliHN
1 BCTAaHOBJICHHSI MUPY. 3 OIVIy HA L€, BaXKJIMBUM € BU3HAYCHHS NOHATTSA MUPY SIK IIpaBa Ta ioro cy0’ekra,
HOPMAaTHUBHOTO 3aKpilieHHS HOro B MIKHAPOJHUX JOKYMEHTaX IMIIEPATHBHOTO XapakTepy, a TaKOX
BIIPOBAKeHHS e()EeKTUBHUX MEXaHi3MiB HOT0 3aXHCTy Ha MIXKHAPOTHOMY PiBHI.

Henr Mupy (International Day of Peace) Binznawaerscst 21 BepecHs Ta BcTaHOBIEHHI Pe3omroriero
I'enepanbaoi Acambnei OOH Bin 30 nmucromaga 1982 poky. OgHuM 3 HaiBiZOMILIMX CHMBOJIIB MHpPY €
«l"omy6xka Ilikacco» - rpadidune 300pakeHHs O6110r0 roiyda CBITY 3 OJMBKOBOIO TUIKOIO y /136001, BIIEpIle
HaMaJIbOBaHe icmaHChKkuM XynokHuKoM [labmo Ilikacco B 1949 pomi y sxocTi emOnemu ans BeecBiTHROTO
KOHIpeCy NMPUXUIbHUKIB MupY [1]. HaiiBimomimmow MiKHapOIHOK HArOPOAOI0, SIKa BPYYa€ThCs 32 3HAYHUN
BHECOK Yy 3MIIIHEHHSI MUpYy MiX Hapojamu € HoGeniBcbka npemist mupy. Komu Mu uyemo cioBo «Mup», To
YABJISIEMO, 1110 II€ IIIOCh TO3UTUBHE 1 3/1€01IBIIOr0 PO3YyMIEMO HOTO B MMPOTUCTABIICHHI BiliHi, BOpOXKHEY1 200
cynepeutti. Konu mMu ropopumo mnpo «Mup SK mpaBo», TO PO3yMIEMO HOro HaIBaXKJIMBICTh IS BCHOT'O
JIIOJICTBA Ta MaEMO Ha yBa3i He abCTpaKTHE iJlealibHE MOHATTS 1 BIJICYTHICTh KOH(DIIIKTIB B3araji, a B3aEMHY

3roj1y BHpIIITyBaTH KOH(IIIKTH 0€3 3aCTOCYBaHHS HACHJLIS, 1110 IPUBOANUTH J0 BIHHM.
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Merta gocitifzKeHHs : 301 ICHUTH KOMIUIEKCHUI aHaJIi3 MOHATTS «IIPaBO Ha MHUP) 3 MO3HLIi BaKJIMBOCTI
HOTO YITKOr0 HOPMAaTUBHOTO 3aKPIMJICHHS jUS cOgens Ta MEXaHi3MiB 3aXHCTy IpaBa HA MUP y MIXHAPOIHUX
nokymeHTax. OCHOBHUM 3aBIaHHSIM aBTOp BOauae OOIPYHTYBaHHS AOTPUMAaHHS MpaBa Ha MHpP SIK
($yHIaMEHTaIbHOTO 000B 3Ky BCHOTO JIFO/ICTBA.

AHaJji3 pociaimxkenb i myOaikaniii. [IpoBeneHo KOMIUIEKCHWH aHal3 MDKHAPOJHUX TOKYMEHTIB,
SIKUMH 3aKPIIUIEHO MHpP SIK MpaBo. Y IOCTIHKEHHI BUKOPHUCTAHO HACTYITHI METOIM: iICTOPHKO-TIPaBOBHA,
TepMEHEBTHYHUH, CHCTEMHO-CTPYKTYPHHUM, CTATUCTHYHHMA, CHCTEMHHH aHajii3 Ta cuHTe3. lIpaBo Ha mMup B
HAyKOBIH TyMIIi JOCTiKyBasiocs (hparMEHTapHO Ta B 3araIbHOMY KOHTEKCTI ITPaB TPETHOTO MOKOJIHHS, TTPO
o HaeTbes y podorax, Hanpukiag, A. bronenra, A. Jlemuyk, Jlx. Jlorneni, Y. Mixka, P. Teiirens, P. ®anpka
Ta iHmn. JMCKyCiifHIM cepell HayKOBIIIB € IUTaHHS Cy0’ €KTa TaHOTO MpaBa: JIFOJMHA UM JIFOJCTBO B IIIIOMY.

JMCcKycCiiiHICTh, MMpaBOBa HEY3TOKEHICTh JOCIIIHKYBaHOI MPOOIEMH, BIACYTHICTb €IMHOTO UiTKO
BH3HAYEHOTO MTOHATTS MpaBa Ha MHP Ta HOro Cy0’€KTa, BIACYTHICTh KOHBEHIIIHHUX MEXaHI3MIB HOTO 3aXHUCTy
Yy MDKHApOJHOMY TpaBi CTBOPIOIOTh MOMJIMBOCTI JJII OKPEMHX IPEICTABHUKIB MIKHAPOAHOI CIIJIBHOTH
JOBIJIbHO TPAKTYBATH TaKi OHATTS SIK «3arP03a MUPY», «ITOPYLICHHS! MUPY», «aKT arpecii» B 3aJI€:KHOCTI BiJ
MOTHBIB Ta MaHIIyJIOBaTH MUTAHHSIMHA MHUPHOTO CIiBICHYBaHHS, MUPHOTO CIiBpOOITHHUIITBA 1 O€3MeKHu Ipu
BUPIIICHHI MI>XKHAPOTHUX KOHQIIIKTIB 400 CUTYAIIi, 10 MOYKYTh MPU3BECTH JI0 MOPYLICHHS MUDY.

Hedininiss «mpaBo Ha MHUp», sKa BU3HAUCHA Y MDKHAPOAHUX JOKYMEHTaX. Y JIOKYMEHTaX
MIXKHApOJHOTO TpaBa IUTAHHS MHPY 4YacTO 3TaayeThcsi B TpeamOyiax, MEepeBaXKHO B KOHTEKCTI Ta
HEBIJUIUILHO Bij| 3a0e3leveHHs MpaBa Ha OE3IeKy, a TaKOXK CTaTTAX, M0 OKPECTIOKTh 1T 1 3aBJaHHSA
JiSUTHOCTI MIKHApOJIHHUX OpraHizaiiii Ta CBITOBOI CIIJIBHOTH, TaK 3BaHUX JOKYMEHTaX «M SKOTO TpaBay,
OJIHAK Ha yMKY aBTOpa, AaHa AediHiiis moTpedye YiTKOro BUSHAYCHHS, BIJUIUICHHS BiJl IIpaBa Ha Oe3MeKy Ta
3aKpiIUIeHHS Y MXKHAPOJIHUX JIOKYMEHTaX caMe IMIepaTHBHOTO XapaKTepy.

Brnepme I'enepanbna Acambnes OOH BusHana mpaBo Ha Mup y Jeknapauii mpo mHiAroTOBKY
cycniibCTB 10 UTTS B Mupi (A/RES/33/73) y 1978 poui._Jleknaparist 3a3Hadaina, 10 MUP MK HAPOAAMU €
OCHOBHHUM 0JIaroMm JIF0JICTBa 1 HEOOXiJHOI YMOBOIO PO3BHTKY Ta areiioBaia 10 BCiX JAepKaB 1 MIXKHAPOIHHUX
Oprasizailiif, o0 BOHU BCUIIKHMHU CrIocO0aMU CIIPHSUIIN peaizallii 1iboro mpasa [2].

OnHUM 3 BOXXKJIUBUX MDKHAPOAHUX JOKYMEHTIB, Y SKOMY 3aKpiIUICHE TIOHSTTS «MHUD SIK IPABO» € CTaTyT
Opranizanii O0’eqHaHKUX HAIliH, OpraHizaiiii, sKa Ma€ Ha MeTi 3a0e3MeUeHHs 1 MATPUMaHHS MUPY Ta O€3IeKH.
3okpema B IIpeamOyni Cratyty OOH 3akpimieno, mo Hapoau OO6’enHannx Hariii mOBHMHHI «BHUSBISTH
TEPIHUMICTH 1 KHUTH Pa3oM, y MHUPi OJIUH 3 OJTHUM, SIK J0Opi Cyciau, i 06’ €IHATH HAII CHIIN IS MiATPUMKA
MDKHapOAHOro MHupy i Oesmexkm», a B Posmini I CraTyTy BH3Ha4eHO METy MDXHApOAHOI OpraHizarii:
«[linTpuMyBaTH Mi>KHAPOIHUN MHUP Ta OE3MEKY 1 3 HI€I0 METOK BXMBATH €(hEKTUBHUX KOJICKTHBHHX 3aXO0/IiB
JUIsl 3an00IraHHs Ta YCYHEHHS 3arpo3d MUY W MPHJIYIIEHHS aKTiB arpecii, abo iHIIUX NMOpYyIIeHb MHPY, i
MPOBOJAWTH MHUPHMMHU 3ac00aMHM, BIAIMOBIJAHO J0 IPHHIMIIB CIPABEIJIUBOCTI T4 MIDKHAPOJHOTO IIpaBa,
3aJaro/pKyBaHHsT a00 pO3B’s3aHHS MDKHAPOJHUX KOHQUIKTIB ab0 CHUTyallid, 110 MOXYTh INPH3BECTH 0
nopyueHHs: Mupy» [3].

BaxxmmBuM# M>KHApOIHUMU JIOKYMEHTAMHU, sIKi (DOPMYITIOIOTH JIaHE MTOHATTS «IIPABO HA MUPY €:

. 3axmounnit akt Hapaau 3 Gesniexu Ta criBpoOiTHUITBA B €Bpori 1975 p.
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. Jexnapartisi mpo MiAroTOBKY CYCHUIBCTB 10 XKHUTTS B MUpi 1978 p.
. Jexmapariist mpo paBo HapoaiB Ha Mup 1984 p.
. Hexnapanis moxao BcranoBieHHst OOH ¢axTiB y cdepi migTpUMaHHS MiXKHAPOAHOTO MHUPY Ta

6esmeku 1991 p.

. Hexnapais i [Iporpama niit moao kyiasTypu Mmupy 1999 p.

Busnanns y nux Jlexmapartiisix mpaBa HapoiB Ha MHp €, IIBHUIIE, ()OPMAITBHAM Ta CHMBOJIIYHUM, aHIK
opuauiHuM. Haa3BuuaiiHO BasKIIMBOKO CXOIMHKOIO IO FOPUIANYHOTO BU3HAHHS IpaBa Ha MUP OYJI0 yXBaJIEHHS
I'enepanbroro acambOneeto OOH /[lexmaparnii mpo mpaBo Ha mup y 2016 pomi. CraTTero mepmior sKoi
IIPOTOJIOLIYETHCS, 10 KOXKEH Ma€ MPaBo JKUTH B MUPI, B YMOBaX 3a0XOUYCHHS Ta 3aXMUCTY BCIX MPaB JIIOJUHH 1
MoBHOI peamizamii po3BuTKy. Crarts apyra miei Jlexmapamii Bkaszye, MmO JeprxaBaM CIiJ TOBa)KaTH,
3a0e3MeuyBaTH 1 3a0X0UyBaTH PiBHICTh Ta HEAUCKPUMIHALIIO, CIIPAaBEIJIUBICT 1 BEPXOBEHCTBO IpaBa Ta
rapaHTyBaTd cBOOOIy Bifl CTpaxy i Hy>KIH 3apaJyl YKpIIUIEHHs MUPY BCEpEANHI CYCHNBCTB i MK HUMHU. Y
npeamOyii 1o Jleknapaiii BU3HA€TbCS HEOOXiAHICTh MHPHOT OCBITH Ta KYJIBTYPH, BPETYJIIOBAHHS CIOPIB 1
KOH(JIIKTIB MUPHUMH 3aC00aMHU, a TAKOXK 3a3HAYAETHCS, 110 MUP € HE IPOCTO BiJACYTHICTIO KOH(MIIIKTIB, ajie i
BAMAra€e MO3UTUBHOTO, JUHAMIYHOTO, BiIKPHUTOTO IO Y4YacTi MpoIecy, B SIKOMY 3a0XOYYEThCS Jayor i
KOH(QJIIKTH BHPIIIYIOTHCS Y IyCi B3a€EMOPO3YMIHHS Ta CIIBIIPalli, TapaHTy€EThCsl EKOHOMIYHUI PO3BUTOK [4].

[puiiasarts exnapanii npo mpaBo Ha MUpP TPOSIBUIO OJMH 3 TapaJoKCiB Cy4acHOTO CBITOBOTO
MOPSIAKY: TOMpPH 3arajibHe BH3HAHHS IIHHOCTI MHUPY OCHOBOIO MIKHApOJHOTO TpaBa, KIIOYOBI TIpaBIii
BIJIMOBJISIFOThCSL YTOYHIOBATH 3HAUYCHHS IIi€l IIHHOCTI BiJIOBIHO /10 PEKOMEHMAIliMl MPOBIAHUX CBITOBUX
EKCIIepTiB y cdepi MpaBo3axUCTy Ta po30yI0BH MUPY. 3a MOKyMeHT mporonocyBamu 131 3 193 kpain-uneHiB
OOH, ane cepen Hux Oymo nwuie 9 3 kpaid Bemukoi aBanusarku, 3 kpainu-uneran OECP, 2 kpainu-wienu Paqu
€Bponi 1 He Oyno xogHoro wiena HATO [5].

JMCKyCIMHICTD Ta TyaJbHUH XapakTep (GOpPMYIIOBaHHS MOHATTS «IIPaBoO Ha MHUp». BapTo 3a3HaunTH,
o B yxBasieHi Jlexiapariii mpo mpaBo Ha MUpP B OpPHUTiHAIEHOMY BapiaHTi JlaHe MpaBo CHOPMYIHOBaHE SIK
«right to enjoy peace» (IIpaBo Ha KOPUCTYBaHHS MHPOM), a He sk Oyno panime «right to peace» (mmpaBo Ha
Mup). JesKi JoCIiqHUKY BBaXKarOTh, 10 JOAaBAHHs CJIOBA «ENjoy» 3MIiHIOE aKLEHTH, IEPETBOPIOIOYH IIPABO
Ha MHUp, CKOpillle, HA YIOBHOBaXXEHHSI, a BIATaK — BUBOJUTH HOr'0 3 KaTajiory mpas JIOIuHH [6].

BincyTHicTh €1HOCTI AYMOK IIOAO IIbOTO NMHUTaHHA HE € O3HAKOI MAJO3HAYHOCTI IIOTO IpaBa —
HIBH/IIIE, IOPEYHO TOBOPUTH MPO Te, 110 KOHIIEMIIis TIpaBa Ha MU NepedyBae y cTajlii akTHBHOTO PO3BUTKY,
came TOMYy ii JOCHIPKEHHS € HaJ3BUYallHO aKTYaIbHUM JUIS PO3BUTKY JOKTPUHU TpaB JoauHW. OJHAK
yxBasleHHst Jlekiapariii mpo mpaBo Ha MHp TigiiMae piBeHb AUCKYCii 3 BUHATKOBO TEOPETHKO-(PiI0coPChHKOT
JI0 IOPUAMYHO BU3HAYCHOT 3 MOTEHINAJIOM JIO 3aXHCTY I[HOTO MpaBa.

Takox BapTo 3yNMUHUTHUCS Ha JEKUIBKOX BKJIMBUX PEriOHABHHUX JOKYMEHTaX, Y SIKOMY 3aKpirieHa
nediHilis «paBo Ha MUP». AdprUKaHChKa XapTist paB JitoiuHM 1 Hapoai 1981 p. - mepuii i Hapasi €JuHUN
000B’SI3KOBUI MIKHAPOJHHUH JOKYMEHT, SIKHH BHU3HAE COJIJIAapHI TpaBa HApOJiB, 30KpeMa IpaBO Ha MHP,
PO3BHTOK, CaMOBH3HAYeHHs, JOBKULIS TOIO, IO € BTUICHHAM adpukanchkoi ¢inocodii yOyHTy, ska

pO3TIIsIac MOJUHY 0e3 BiIPHBY BiJl CIIJTLHOTH.

207



DICTUM FACTUM MDKHAPOJHE ITPABO

Yactuna 1 cr. 23 AdpukaHcbkoi xapTii mependayae, mo BCi HApOAW IMOBHHHI MaTH MpaBO Ha
HaIllOHABHUKA Ta MDKHApOAHUH MHUp 1 Oe3meky. 3 METOI0 MOCHJICHHS MHUDY, COJNIZapHOCTI Ta APYKHIX
BITHOCHH 4. 2 1i€l CcTaTTi nepeadaydae NpaBo Ha MPUTYIOK KOXKHOMY Ta 3a00pOHY BUKOPHUCTAHHS TEPUTOPIi
JUIsL TUBEPCIAHOT YW TEpOPHCTUYHOI AisTBHOCTI. J[OCHTh BaKIMBHM € BU3HAHHS mpaBa Ha Mup cT. 10
[Iporoxomy 10 AdprukaHChKOi XapTil MpaB JIOAWHHU 1 HAPOIB 100 TPaB KiHOK [7].

JpyruM BaXIMBHM pETiOHANFHUM IOKyMEHTOM € Jlexmapariisi mpaB JroauHH Acomiarii JepikaB
[MiBmerno-Cxinnoi Azii (ACEAH). Crarrs 38 Jlexnapartii 3Byunts Tak: «Crarts 38. [IpaBo Ha mup»: Koxuaa
moauHa Ta Haponu ACEAH wmarots mpaBo kopuctyBatucs MupoM (right to enjoy peace) B paMKax CHCTEMH
ACEAH 3 utanp 6e3nexu Ta cTablIbHOCTI, HEUTPaITETYy Ta CBOOO M, 3 THM 1100 YCi MpaBa, BUKJIAACHI B il
Hexmapariii, Mormu OyTH TOBHICTIO peami3oBaHi. 3 Ii€fo MeToto nepxkaBu — wieHn ACEAH moBuHHI
MIPOJIOBXKYBATH 3MIIHIOBATH APYKOY 1 CIIIBPOOITHHIITBO 3 METOIO CIPUSHHS MHUPY, TAPMOHIi 1 cTabiTFHOCTI B
perioHi» [7].

Ha Bigminy Bin KoHBeHIIT mpo 3aXMCT mpaB JIFOAWHU 1 OCHOBOIIOJIOKHUX cBOOO Pann €Bporn, sika €
OCHOBHUM JOKYMEHTOM MIO/I0 3aXHCTY IpaB JIIOAWHU Ha €BPOIEHCHKOMY KOHTHHEHTI Ta (POKyCyeThCsl Ha
npaBax 1HIUBIAyaNbHHUX, apUKaHCHKA Ta a3iiichbka pPeriOHalIbHI CHCTEMH 3aXHCTy MpaB JIOJUHU HAJAIOTh
BEJIMKOTO 3HAYCHHS TAaKOXX MpaBaM TpyIl, HapOAiB Ta HAIllii Ta BU3HAIOTH MPaBO HA MHUpP. Y TOW K€ Hac
aMEpPUKaHChKa CUCTEMa 3aXHUCTY MPaB JIFOJWHU HE 3rajye MpaBo Ha MUP Y KaTal03i MpaB JHOAUHH [8].

l'oBopsiun po MUp, MU YUTKO MOKEMO BHU3HAYUTH XTO € Cy0’€KkTOM IpaBa Ha MUp. IIpaBo Ha Mup
HAJIC)KHUTh IO TPYNH TpaB TaK 3BAHOTO TPETHOTO MOKONiHHS. TpeTe MOKOIIHHS MpaB JIOJUHH HAa3WBalOTh
KOJICKTUBHHMH, TOOTO TIpaBaMy BCHOTO JIIOACTBA - MpaBaMH JIIOJUHH, MPaBaMy HapoOMiB, TpaBaMH Harii,
MpaBaMH¥ CIIUILHOCTI Ta acorrialiii. [le mpaBo Ha Mup, Oe3reKy, He3aleKHICTh (CaMOBHU3HAYCHHS HAPO/IiB), HA
3JI0POBE HABKOJIMIIIHE MPHUPOJIHE CEPEAOBHUIIE, HA COLIAIbHHUIA I €eKOHOMIUHUN PO3BUTOK SIK JIFOJAMHU, TaK i
JOACTBA B IsioMy. 3abe3ledeHHs mpaBa Ha MUpP — HpoOieMa HOMEp OIMH U CBITOBOI'O TOBapHCTBA.
JMcKyCiiiHUM cepell HayKOBLIB € IMUTaHHA Cy0’ €KTa JaHOTO IIpaBa: JIIOJUHA YH JIIOACTBO B LJIOMY.

BBaxaemo, 1110 B3arajii MHUp € OIHI€I0 3 OCHOBHHX IOTPe0 HE JIMIIIE JIIOJUHH, OCOOUCTOCTI UM IPyIy, a
JIIOACTBA B LiJIOMY. | roJOBHUM cy0’€KTOM LIBOTO IIpaBa MOXKe OyTH JIHMILE JIIOACTBO, O€3 MOy Ha rPpynH 3a
NEBHUMHU O3HAaKaMu 4M Kputepisimu. Kpim Toro mpaBo Ha MHp € caMOCTiHHMM, OCOOJHMBUM HPaBOM, IO
BHUXOJIUTH 3 1]1e1 TpaB TPETHOTO MOKOIHHSA, K€ 32 YMOBH iCHYBaHHS 0€3yMOBHOI MOJIITUYHOI BOJII Ta YiTKOTO
IOpUANYHOTO OOTPYHTYBaHHS, MOXe OyTH 3a0e3nedeHe Ha rI100aIbHOMY PiBHI.

be3 3abe3neueHHs npaBa Ha MHp NPaBO JIIOOUHM Ha XHUTTA 1 HOro 3axHCT CTA€ abCONIOTHO
HEBUKOHYBAaHUM, HE3aJEXKHO BiJ] HAABHOCTI YMHHUX MDKHApPOAHUX JIOTOBOPIB MPO 3aXHCT LMBIJILHOTO
HACEJICHHs, BU3HAHHS MPaBUJI BEJCHHS BiiHH, aJi’Ke KOXKHA 0c00a, 110 MEIIKAaE Y 30HI O0HOBUX Jiil HE MOXe
OyTH BIIEBHEHA Y 3aXMCTi CBOTO YKHUTTSI, III0 MU PEANTbHO BIIYYIH 1 BIIYYBAEMO IIOJIHS B PEANisX HA MPUKIAII
HaIol Iep>KaBu YKpaiHu.

AHaI3yIOUN TOHATTS «MHUp SK MPaBO», HAMH BUJIJICHO IEBHI HOTO O3HAaKM Ta CKIAJIOBI, a came
3BaYKAIOUM Ha BAXIIMBICTH 3a0€3IICUCHHS MPaBa JIIOJICTBA HA MHP SIK O€3YMOBHOI YMOBH HOTO BIKHBAHHS,
aBTOpPaMHU TMPONOHYETHCS JIETANi3yBaTH JaHE IOHATTS 3a O3HAKAMHM Ta 3aKpillUTH IX Y MDKHAPOIHUX

JOKyMEHTaX. 30KpeMa, MpaBo Ha MUP Ma€ BKJIIOYATH HACTYIHI CKJIAJIOBi: MPaBO BHCTYIMATH 32 MHD; MUPHE
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CHIBICHYBaHHS Ta MUPHE CIiBpOOITHUIITBO; 3a00pOHA Ha 3arpo3y i1 3aCTOCYBaHHS CHJIM; MTPAaBO HAa PO3BHUTOK,
IO € BUKJIIOYHOIO YMOBOIO MHpY; MPaBO Ha HABYAaHHS MpaBaM JIIOAWHU, MEXaHI3MH HiATPUMKH MHUDY Ta
Oe3neku; 3aco0M MPaBOBOTO 3aXKMCTy LIOAO MOPYLICHHS MpaBa Ha MUP; MPaBO MPOTHCTOSTH KOJOHIANbHIN
1HO3EMHIH OKymaIii Ta IUKTaTOPCHKOMY PEKUMY.

BuchHoBku. [locnimkeHHs MUTaHHA «3a0€3[1€YeHHs IpaBa Ha MUP» € TyXKe aKTYaJIbHOI MPOOJIEeMOIO
SIK JUIs1 HAYKH, TaK 1 Ul IPaBo3acTOCYBaHHs. PO3yMiHHS MOHSTTS MUPY SIK IIpaBa BUMara€ HOBUX MiAXOIB O
MeXaHi3MiB Horo 3abe3nedeHHs], 0 MOXKYTh MiepeadadaT Tak0K MKHAPOTHI MEPOTBOPYI Micii Ta orepartii.
[IpaBo Ha Mup crix pO3IrIAAaTH K OKpeMuUil BUJ IpaB, a caMe mpasa JroacTBa. [IpaBo qroncTBa Ha Mup Xo4a
1 MOXe MaTH 0araTo CIUTFHOTO 3 TIPaBaMU JIFOIMHH TPETHOTO MOKOIIHHS, TIPOTE Yepe3 0COONUBHN Cy0 €KT HE
MO’KE BBAXKATHCS NIPABOM JIFOAVHH Ta 3aCIyTOBY€E Ha OKpEME AOCIIIKEHHS.

[putiasarTsa Jlexmapariii mpo mpaBo Ha MUP € BOKIUBAM KPOKOM J0 HOro BU3HAHHS HA MDKHAPOIHIH
apeHi, OJIHaK HEeOOXITHO BHW3HATH IPaBO JIIOJCTBA HA MHP y MIKHApOAHOMY JOKYMEHTI IMIIEPaTHBHOTO
XapakTepy, 4iTKO 3aKpilUTH HOPMAaTHBHE BHU3HAUEHHS MOHATTS MHPY K IpaBa Ta HOro CKIAaIOBI O3HAKH,
TaKOX BaYKJIMBO 3aKPIMUTH KOHBEHI[IIHI MEXaHI3MHU 3aXHCTy (YiTKa MpoLeaAypa i MEXaHi3MH 3aXUCTy IpaBa
Ha MHp) 0 MOTIHOJICHHS PETiIOHAIBHOTO 3aXUCTy. BU3HaHHS JrocTBa cy0’€KTOM IIBOTO TpaBa JOMOMOXKE
BUKOPIHUTH TPAKTHKY OOIPYHTYBaHHS MOPYIIEHHS MHUpPY HEOOXiJHICTIO 3aXUCTy MpaB JIIOJUHH. [IpaBo
JIOICTBA HA MHUP BUMarae po3yMiHHs, 0 0e3 3abe3neveHHs npaBa Ha MHUpP NPaBO JIOAWHU Ha JKUTTS 1 oro
3aXUCT € HEBUKOHYBaHUMU [9].

KommnekcHe AocmipkeHHS MUpPY SIK TpaBa Jajio 3MOTY OTpPHMaTH IIE€BHI HAayKOBO-TEOPETHYHI
pe3yabpTaTH, BaroMi i JJist HayKH, 1 JJ1sl IPaBo3acTOCYBaHHs B YACTHHI PO3POOKH JIIEBHX MEXaHI3MIB 3aXUCTY
MpaBa, a TaKOX ISl BJOCKOHAJICHHS BiJIIIOBIAHUX MOJI0)KEHb YNHHOTO MIXKHAPOJIHOTO 3aKOHO/IaBCTBA.

VY3arajpHIOIOUM BRXKIUBICTE MHUPY K MpaBa xouemo nporutysatd Scminky pino Kipaiy, mkineHy
BUUTEIBKY 13 HEBEJIIMYKOI PO3/IIIEHOT TpOMa i, OOCHICHKY aKTUBICTKY MUPOTBOPHIIFO, SIKA OCOOMCTO BiuyIia
Ha co0i BiifHy Ta BiICYyTHICTh €()eKTHBHUX MEXaHI3MIB 3aXUCTy MUpY: «Mup — 11e He po3irpamr; Mup — Ie He
T€, 1110 € IIOKH BOHO HE CTPiIsien. Mup BUMarae crparterii, ijei, MUCIEHHs — 3 KUM, IIPOTH KOTo Ta 1m110? Mup
HE YyeKaTHMe. XTOCh iHIIMHI 3abepe Horo, SIKIIO MU 4YekaTnuMemo. Mup ue «He Oyab Jacka», MHP L «s
BuMaraio». HaBiTh Koju MUpHU TOTOBIp BXKe MiANKCaHO — BiiiHa HIKy1u He ize. Bona y rojosax, B morposax,

y cTpaxax, y 30poi, y Bubopuux OroneTeHsx...» [10].
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®Dininnoeé Apmem Banepiiiosuu,

KanHouoam iopuoudHux Hayx, 0oyeHm,

ooyenm Kagpeopu 20cnodapcbKo2o ma mpaHcnopmHo2o npasa
OpUOUUHO20 (DaKyIbmemy

Tucmumymy ynpaeninms, mexnoaoeit ma npaea

Jepoicasrozco ynisepcumenty inghpacmpyxmypu ma mexHonozit,
M. Kuis, Ykpaina

all

BIVHA P® ITPOTHU YKPAIHU TA CHCTEMHA KPU3A MIZKHAPOJIHOI'O
INPABOHOPAAKY: IPUYUHA YU HACJIIAKHU?

Anomauia. Cmammio npuceéaueHo npoodnemi CUCMEMHOI Kpusu MIHCHAPOOHO20 HPABONOPAOKY, WO
ACKPABO NPOABUNACH KPI3b NPUMY 0eCAmo20 pOKy 6ilinu 6 €8poni ma Opy2020 poKy NHOBHOMACUIMAOHO20
emopenenns P® 6 Vkpainy. Aemop 6sadcac OOyitbHUM 3MICIIUMU AKYEHM MIDCHAPOOHO20 OUCKYPCY 8i0
NUMAHb MINCHAPOOHO20 (C8IM08020) NOPAOKY 00 NPOOIEM MINCHAPOOHO20 NPABONOPSOKY, OOIPYHMOBYE
HEOOXIOHICMb  3aKPINIEHHS  IMREPAMUBHOIO HOPMOIO  3G2ANbHO20  MIJICHAPOOHO20 NpABA  NPUHYURY
8EPXOBEHCMBA NPABA MA IPUOUHHOL HIKHEMHOCTE 0YO0b-SKUX, 8 MOMY YUCTT OOHOCHOPOHHIX akmie cyO ckmig
MIHCHAPOOHO20 NPABA (A He AuuLe MINCHAPOOHUX 002080Dis), Wo cynepeyams jus COgens.

Knrouoei cnosa: migcnapoone npago, midcoepicasne npaso, CIMosull NOpsaooK, MINCHAPOOHULL
npasonopsook, 6epxosencmeo npasa, jus COYENs, socuua azpecisi P@ npomu Yxpainu, kpusa MidcHApoOH020
npasonopsioxy.

Annotation. The article is devoted to the problem of the systemic crisis of the international legal order,
which has been clearly manifested through the prism of the tenth year of the war in Europe and the second
year of the full-scale invasion of Ukraine by the Russian Federation. The author considers it expedient to shift
the focus of international discourse from issues of global order to the problems of international legal order.
The author raises the question of whether Russia's aggression is the cause or the consequence of the crisis of
the international legal order. According to the author, today's full-scale war of the Russian Federation and
unprecedented war crimes have become possible precisely because of the shortcomings inherent in the
international legal order that developed after World War 1l. The current crisis is another exacerbation of the
permanent one, caused primarily by internal factors, including not only legal ones (imperfection of
international law as a system of norms governing international relations), but also political, ideological,
economic and other factors. The author believes that the main problem of modern international law is its low
efficiency in regulating international security relations, which is associated with the ineffective UN mechanism
for maintaining international security in the world and suppressing aggressor states. This mechanism, which
is based on the UN Security Council, has been repeatedly criticized, but has never been reformed since its
creation after World War 1. It is based on the political principle of "balance of power" and the principle of
sovereign equality of states enshrined in the UN Charter, but not the principle of the rule of law. The author

substantiates the need to enshrine in a peremptory norm of general international law the principle of the rule
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of law and the legal nullity of any unilateral acts of subjects of international law (not only international treaties)
that contradict jus cogens.

The author sees two most likely ways to solve the problem of the crisis of the international legal order:
the creation of a new global legal order to replace the existing UN mechanism or the gradual decline of the
existing international legal order and its degradation to the situation that existed during the Cold War and the
bipolar world (Western democracies led by the United States and non-democratic regimes, led this time by
China).

Keywords: international law, interstate law, global order, international legal order, rule of law, military

aggression of the Russian Federation against Ukraine, crisis of international legal order.

IlocTranoBka npodaemu. Kpusza cucremu rinobanpHOI O6e3meku (SKy SCKpaBo ITIOCTPYE TOJIOBYBAHHS
Kkpainu-arpecopa P® y Pami 6e3nekn OOH 3 1 xBitHsA 2023 p.), kxpu3za Pagu €Bpomnu, kpuza OBCE, uncnenni
MDKHApPO/IHI, 30KpeMa BOEHHI 3JIOYHHH, TIOPYIICHHS IMIIEPaTUBHUX HOPM 3aralbHOTO MIXKHApPOIHOTO TPaBa,
SIKi B2K€ IIUTKOM BiJIKPUTO YMHHTS 1 3aKknukae BunHATdH PD [1, C. 390-391], 3pemroro, 3asBu C. JIlaBpora 111010
MOJKJIUBOCTI IEPErOBOPIB MPO MPUITMHEHHS BIHHU MPOTH YKPaiHU JIUIIE HA OCHOBI POCIHCHKHUX «3aKOHHUX)
iHTEepeciB Ta MPUHIMINB, Ha SKUX 0a3yBaTUMETHCS «HOBUH CBITOBHI mopsaok 0e3 mominyBanHs CHIA» —
pa3oM CBiIYaTh MPO TIAUOOKY CUCTEMHY KPU3Y MIKHAPOJHOTO MPABONOPSIAKY, GyHAaMEHTOM SIKOTO € CTaTyT
OOH. Ane, Ha Ham MOTJIsI, [I€ JIWIIE CUMIITOMU XPOHIYHOI (HaBiTh BPOKECHOT) «HEIYTH» MiKHAPOIHOTO
MIPABOIIOPSIKY, IIEPEOIr K0T Ma€ Mepiou peMicii Ta 3arocTpeHHs. Y TaKOMY BUIIAJKY, YU € BiliCbKOBa arpecis
P® npotu cyciniB NpuYKMHOI0, UM BCE TaKW HACTiAKOM 1€l kpu3u? Hisikoro Mipoto He PUMEHITYEMO MacIITad
Ta IUHIYHICTh MDDKHAPOJHUX 37104MHIB PD, ane, Ha Hain noris, BilickkoBa arpecis PO nporu Ykpainu, mo
nounHanack y 2014 p. sk «ribpuaHa BiifHay, a B 2022 nepepocia y moBHOMAacITaOHy i HaHOINbIIY BiliHY B
€spomni micns Apyroi cBiToBoi, 4eproBuii pa3 BUSBIIA «BY3bKi MiCLIs» MI>KHapOIHOTO MPAaBOMNOPAIKY, HOTO
«IHUTSYl XBOpPOOW» SIKI iCHYBaJM MaJlo HE 3 CaMOro HOro yTBOpeHHsA. Ha Hamry ayMKy, ChOTOIHINIHS
nmoBHOMacIITaOHa BiitHa PD Ta Ge3npeneneHTHI BOEHHI 37I0YHMHH CTAITH MOXKITUBUMH caMe 3aBJISTKU HEAOTIKaM,
iIMaHEeHTHUM MDKHAapOAHOMY HPaBONOPAAKY, IO ckiaBcs micis pyroi cBitoBoi BiiiHM. CydacHa Kpu3a €
YeproBUM 3arOCTPEHHSM IIEPMaHEHTHOI — 00YMOBIICHOI, B TEpIIy Yepry, BHYTPIIIHIMA YHHHUKAMH, CepPel
SKAX HE TUTBKM IOPUAMYHI (HEIOCKOHAIICTh MDKHApOJIHOTO IpaBa SK CHCTEMH HOPM, IO PETYJIOITh
MDKHApOJHI BiJIHOCHHH), a ¥ TOJITHYHI, i7I€0OTiuHi, eKOHOMIYHI Ta iHmi (akropu. Li mpobiemMun MaroTh
CUCTEMHHUH XapaKTep, TOMY i BUPIITyBaTH X MOKHA TUTHKHA Ha OCHOBI CUCTEMHOTO Tiixory. HaBith cam dakt
TOT0, IO Hapa3i Ha MIKHAPOAHIN apeHi 0OTOBOPIOIOTHCS MEPEeBaXKHO TMOJIITUYHI, 2 HE FOPUINYHI MTUTAHHSA,
CBIIYUTH TPO HHU3BKHI BIUTMB MDKHApOJHOTO TIpaBa Ta MIKHAPOJIHO-TIPABOBHX IHCTHTYIIH Ha CydacHY
MIXKHApOJHY TMOJITHKY. 3pemrToro, B iH(GOpMAIiHHOMY IPOCTOPI MOJITHKH Ta TIIOJITOJOTH HIHPOKO
0OTOBOPIOIOTH MTUTAHHS «HOBOT'O CBITOBOTO MOPSIKY», HATOMICTh MH TIOJIUISIEMO TTO3UIIII0 THX HAYKOBIIIB [2,
C. 7-8], sxi X0TUJi1 O MPUBEPHYTH yBary HayKOBOI CIUJILHOTH JI0 MPo0ieM o0y I0BH «HOBOTO MIXKHAPOIHOTO
npasonopsaoKy» Ta ydacTi y HboMmy Ykpaiuu. [IpaBomopsiiiky, SKMH BpeIlTi pemT 0a3yBaTUMEThCS Ha
npuHOUM BepxoBeHcTBa mnpasa [2, C. 11-32], cmpapxkHbOMYy MpuMari MiDKHApOIHOTO IpaBa, a HE Ha

«BpaxyBaHHI 1HTEpECiB» BIUIMBOBHX JIEPXKaB UM IMOJITHKIB (SK MpPaBWIO, JUKTATOPIB) — IO 3a0€3MEYHTh
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HEYXWJIbHE BUKOHAHHS HOpM Jus cogens. [loTpiOHe He TUNBKM pilryde 3acy/DKCHHS Ha HaWBHIIOMY
MDKHApOJAHOMY PiBHI «palu3My» SIK JIOIWHOHEHABUCHHIIBKOI ieosorii (4oro Mu i moci He 6aummo), a i
CTBOpEHHS €eKTHBHOIO MEXaHi3My MiKXHapOAHO-NPaBOBOI BiAMOBiAadbHOCTI PO 3a BuMHEHI MiKHApOIHI
37I0YMHU (HE TaK MPUHLMIOBO, Ha 0a3i MiXHApOJHOTO KpHMiHAJILHOTO Cyny B [aa3i um cmeniaabHOTO
MikHapoaHoro TpubyHamy ad hoc), a Takox MatepiaibHOT BiAMOBIAAIBHOCTI 32 3aBAaHy MIKOAY. st 1bOro
HeoOXimHO Oyne cTBOpUTH abCOMIOTHO HOBHM, Oe3NpereNeHTHHI MiKHAPOAHO-TIPABOBHI MeEXaHi3M,
mo30aBneHuit Bax ta «cuinux micup» Jlirn Hariit Ta OOH. CTBOpeHHST Takoro MexaHi3My — CKJIaJHUH Ta
TPUBAJIMU MIPOLIEC, HEMOXKIMBUI 0€3 HOBUX CUCTEMHHX Ta MDKTAIy3€BHX HAYKOBHX JOCIHIIKCHb, 30KpeMa i
MIKHapOTHO-TIPAaBOBHUX.

IIpobnemaruka craHOBiIEHHS Ta pedopMyBaHHA MDKHApPOAHOIO MOPSAKY Ta IPaBONOPSAKY 3A4aBHA
MIpUBEpTaIa yBary HAayKOBI[iB, & TOMY IOCHTH IIHPOKO Ta, M0 BaKJIMBIIIE, TIMOOKO MOCIiKEHa B HAyIll
MmikHapoaHoro mpasa [3, C. 6-11]. TIpakTHYHO HEMOXKJIMBO HABITh MPOCTO TMEPETIYUTH YCiX HAYKOBIIIB, 110
3BEPTANCH A0 Pi3HUX aCMeKTiB Iboro nutanHsa. Cepel HaBiIOMIMIKMX TOCIIAHUKIB MIXKHAPOIHOTO TpaBa,
gyl Tmpaimi 3HAYHOI MIpOI0 BIUIMHYJIM HA CTAHOBJCHHS CydYaCHOrO MIDKHAPOJIHOIO IPaBOHOPSAKY:
J. Aurmnorti, Y. K. bmonwni, $1. Bpaynmi, M. Iepmeren, I'. Ipomiii, 1. Kant, ®. Jlict, I I JIykamyk,
®. @. Maptenc, JI. @. JI. Onnenraiim, JI. Peno, XK.-XX. Pycco, XK. Cuens, K. Yourtu, A. @epapocc, Y. Xaiin,
. Xenn, B. Xonn Tta Oarato-06arato iHIINUX. AHAJi3 OCTaHHIX MOCHiIKeHb i myOJikamiii gae 3mory
BIIMITUTH YMCJCHHI CYYacHI BITYM3HSHI JIOCHI/DKCHHS: KOHIICIII MIDKHAPOJHOTO IPABOMOPSIKY
(M. A. Baiimyparor, }O. O. Bonomun, I. M. 3abapa, O. P. Isamenko, M. Manbcekuii, K. B. Manyinosa,
O. B. MatBeepa, M. Mausx, M. IL. Ilicos, JI. JI. Tumyenko, 0. B. HaiikoBchkuii, O. [llnakoBuu Ta iH.);
MPUHIMITY BEPXOBEHCTBA MpaBa B MixkHapogHoMmy npasi (M. B. Bypomencrkuii, C. 3agopoxna, A. I1. 3aeup,
O. A. MipomH14eHKO Ta iH.); MPUPOAX MiXKHAPOJHO-TIpaBoBUX caHkil (B. A. Bacunenko, O. B. Tapacos Ta
iH.); MDKHapOAHO-TIPaBoBOi kBanidikauii arpecii P® nporu Ykpainu (M. M. Antonosud, B. I'. ByTkesuuy,
O. B. bytkeBuu, O. B. 3apopoxHniii, K.O.CaBuyk Ta 1iH.). OpHak HOBI BHKIMKH MDKHapOJHOMY
MIPaBOIIOPSIKY, 3yMOBIeHi arpecito P® 2014 p. Ta, 0co611BO, TOBHOMACIITAOHOIO BiltHOMO 3 24 mmotoro 2022
P-» 3MYILIYIOTh IOBEPHYTHUCH JI0 MIPOOJIEMH 1 1€ pa3 PO3MIISTHYTH ITiJ] HOBUM KYTOM 30pY — TaKk OM MOBHTH, «Y
3B 513Ky 3 HOBOBUSIBJICHUMH OOCTaBUHAMMY.

MerTo10 1i€i CTaTTi € HA OCHOBI HAYKOBOTO aHANi3y aKTyallbHUX MPOOJIEM CY4acCHOTO MiKHAPOIHOTO
MPaBONOPAIKY, IO POOJSATh HEAOCTATHHO €()EKTUBHUM MEXaHI3M MIKHApOAHO-PABOBOTO PETYIIOBAHHS
ri1o0abHOI Oe3neKH, chOpMyITIOBATH BUCHOBKH Ta MPOIMO3UIIi, [0 CIPUATUMYTh iX BUpILIEHHIO. 30KpeMa,
PO3IIIAHYTH Miclle NPHUHLMIIB BEPXOBEHCTBA IpaBa, OanaHCy CHJI, CYBEpeHHOi pIBHOCTI JepkaB B
MIXKHApPOJHOMY TIPaBOTOPS/IKY, I1X CIIBBIHONICHHS Ta BIUIMB Ha MIKHApPOJIHO-TIPAaBOBUH MeXaHI3M
rnobanbHOi Oe3rnekn. Takok BBaKaeMO JOIIBHUM 3MICTHTH aKIEHT Mi>KHAPOJHOTO JIUCKYPCY BiJI MUTaHb
MiXKHApOIHOTO (CBITOBOTO) MOPSIKY JI0 IPOOIEM MI>XKHAPOTHOTO TPABOTIOPSIIIKY .

Bukiaan ocHoBHOro marepiajiy. Sk 1Bi 3 MMOJIOBUHOIO THCSYl POKIB TOMY BIy4YHO C(HOPMYJIIOBAB
Kondynmiii, BipHO Ha3BaTH 03HAYA€E MPABUILHO 3p03yMiTH. ToMy it MU HouHeMo 3 nedinimii. [cHye Benmue3Ha
KUTBKICTh CIpo0 BU3HAYUTHU TOHATTA «MDKHapojgHuii mopsnok» [3, C. 6-12] Ta moxigHe BiJi HBOTO

«MbKHapoaHui mpasomopsaok» [4, C. 207-208], oOyMOBJIE€HI KOHILENTYAJIbHO PI3HUMH ITiIX0JaMH.
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BusHaueHHS Mi>KHApOIHOTO IPABOMIOPSAKY 3aBKAN IPYHTYIOTHCS HA IOHATTI «Mi>KHAPOJHE TIPABOY, SIKE € AT
HBOTO 0a30BUM, Bijg sikoro yci gopmMyiioBaHHA i BigmITOBXYIOThCS. CamMe B MOHATTAX «MDKHApPOAHE» Ta
«TpaBO», Ha Hallle TEPEKOHAHHS, 3akiajicHa ycs crnenudika (A yci «AximiecoBi m’'sTu») (GpeHOMeHY
MIXXKHAPOAHOTO MPABOMOPSAKY.

MuHyno Maibke YBEepTh THCSUYOINITTS 3 Yacy, K BHIATHAW aHTTIMCHKHA MHUCITUTENb (I IOpPHCT 3a
ocsitoro) J[xepemi bentam y 1780 porii BBiB B HAyKOBHiA 00IT TepMiH «MiKHapoaHE mpaBoy» (international
law) Ha 3aminy 3acrtapinoro ius gentium [5, C. 6]. Bka3ana nata ¢popmansHO Moria 6 npeTeHyBaty Ha [leHb
HapOPKEHHS TEPMIHY «MDKHApPOTHE MPaBO» B HOTO KIIACHYHOMY PO3yMiHHI (MPHHAWMHI, [ J1aTa HIYUM HE
ripmia 3a iHII KOHTpaBepCiiiHi CIPOOH AATyBaTH HOTO MOSBY). Y HAIIOMY BHITaKy TEPMIHOJIOTigHA TpobIemMa
YCKJIamHAEThCS TpobieMaMy IepeKiiaay: Hall BITYM3HAHWH TEPMIH «MIKHApOJHE IMpaBo» IO CYTi €
OykBabHUM (i, SIK MU BBa)Ka€EMO, He 30BCIM TOYHHIM ) TIEPEKIIaIOM aHTIIIHCHKOTO «international law». CripaBa
B TOMY, III0 aHTJIHACHKUH TepMiH “nation” TouHimie 0yio 6 mepexiIagaT He sIK HapoI, a caMe SK Hallisg B Horo
CyTO OpHTaHCHPKOMY BY3bKOMY PO3yMiHHI, K€ AEMIO0 BiAPI3HAETHCA BiJl PO3YMIHHS HApOMy B IHIIHMX
€BpOTICHCHKUX KpaiHax. 3a cJIoBaMH BUAATHOrO OpuTaHCchKoro icropuka Hopmana [eiiBica, «OpUTaHCBKY
HaI[lOHAJIBHICTh MOKHA TIJIbKH CIIPOSKTYBATH BHU3 BiJl JIep>KaBHUX IHCTUTYLIH. .. BOHA HE MOTJIa PO3BUHYTHCH
yropy 3 TpaJMIiiHOI NMPUB’A3aHOCTI CEITHCHKOI poauHu 10 3emii» [6, C. 653-654]. [lHeM HapOIKCHHIM
«OpuTaHCHKOI HaIii» B TakoMy po3yMiHHI cmifg BBaxkatu 1707 p., komu Oyno 3acHoBaHe CroiydeHe
Kopomiecto [6, C. 649]. ToOTO OpuTaHCHKE MOHATTS «HAIIS» € MOXITHUM Bijl MOHATTS «IeprKaBay, a HE
HaBMaky. 3roJIoM came OpUTaHChbKE TIIYMaueHHs «HaIli1» JISTI0 B OCHOBY aMepukaHcbkoi Hatii CIIIA, a Takox
CTPYKTYpH Takux opraHizamiii sk Jlira Hamiii Ta Opranizanis o6’enqHaHuX Hamid. Posymirouu 1ei HroaHc,
[.KanT B cBoemy «IIpo€ekTi BIUHOTO MUpPY» HE JlapMa HAroJIONIyBaB Ha MiX-JIEPKaBHIH, a He MIK-HapOAHIH
MPUPOJL Cy4acHOTo oMy MikHapoaHoro npasa [5, C. 6]. SIkiio OpaTu 10 yBaru B nepiry 4epry Mi>KHapOoJIHO-
MIPaBOBY NPAaKTHKY, CyO’€KTHUH CKJaJl MDKHApOJHHX IPAaBOBIAHOCHH, TO MYCHMMO BH3HATH, LIO Hapasi
«MDKHapOIHE» MPaBO TaKU € MIBUALIE «MDKAEPKaBHUM». L{e sickpaBo BUIHO Ha MPUKJIA/i YICHCTBA JIepXKaB
B OOH i BizcyTHOCTI HapoOAiB, SIKi HParHyTh CAMOBH3HAYCHHS, Y AKOCTI WIEHIB.

3 inmoro 60Ky, JIyi Peno, y cBoemy «BBeneHHI y BUBUEHHSI MbKHapoaHOTro npasa» 1879 p. po3pizHsaB
«TIpaBo HApOiBy» (SK TeopeTHdyHe ab0 pallioHaNbHE, IPUPOJIHE MIPABO), 1 MPaKTUYHE 200 TO3UTHUBHE MPABO (SIK
MPaBo, BCTAaHOBJIGHE MIX JAepkaBaMmHM y ixHix 3HocuHax) [5, C. 8]. Haromicts, XK. Cuens y 1932 p. mimos
1HIINM HIJSIXOM, IPOTIOHYIOYH PO3IIUPUTH MOHSTTS «HAPOA», PO3YMIIOUH ITiJ] HUM HE €THOCH, ajie il He TUTbKU
HaIlii, [0 MAIOTh CBOI JepPyKaBH, a B3araji «BCi CAMOBPSIIHI COIIaIbHO, MOJITUYHO i IOPUINYHO OPTaHi30BaHi
cuineHOTHY [5, C. 8].

TakuM 4yMHOM MU 0A4YMMO KOHIICTITYaJbHO Pi3HI MiIXOAM 0 PO3YMIHHS MIKHApOIHOro mpasa (abo
IpaBa HapoZiB), 110 Bi10OPaKaIOTh HE JIHIIIE Pi3Hi Pi10cOPCHKO-MPABOBI MapaJurMH, a i TaK0X ICTOPHUYHI Ta
COLaIbHI BIIMIHHOCTI Pi3HHX HAPOJIB 1 JepKaB, a TAKOXK 0COOJTHUBOCTI MIYKHAPOIHO-TTPABOBOI0 PETYJIIOBAHHS
pi3HUX cdep MIXHAPOIHUX BiTHOCHH.

CyuacHe MIDKHApOJHE TPaBO Jiealli yacTillle KPUTHKYIOTh 32 €BPOIOIEHTPU3M — OCKIJIBKH BOHO €
BTUIGHHSIM, B TIEpIIy 4Yepry, 3axiJIHO-€BPONEHCHKOI MpPaBOBOI MapaJurMU: TPaBOBI 3BHYAl, KYyJIbTYpa,

JNOKTPHHH, HAyKOBI KOHIIEMIIii, Cy/I0Ba MPAKTHKA, HABITH 3arajibHi MPHUHIUIA NpaBa HACIPAaBIl «3araibHi»
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came Ui €BPOMNEHCHKUX IOPUCTIB (Ta aMEPUKAHCHKHX, SIKi B IIbOMY BiJHOIIEHHI, ITOTIPH YCIO CAMOOYTHICTb,
3HAYHOI0 MIpOI0 HACHIIyIOTh CBOIO €BPOICHCHKY OaTbKiBIIMHY). Takuil €BpOMOLEHTPU3M OYB IiIKOM
BUMPABIaHUM B €MOXY MOJITHYHOTO JOMiHYBaHHS €BPOIEHIIIB Y CBiTi, ajie ChOTO/JHI BCE YaCTille MiATAEThCs
PeBi3ii 3 METOI0 BpaxyBaHHS KyJIbTYPHOTO PO3MAiTTs pi3HUX HapoaiB. Mu He OyZeMo TOpKaTUCh Li€l AUCKYCii,
OCKLITBKH BHIIEMO JAIEKO 32 MEXI1 MpeAMETY IIi€i cTaTTi. AJle He MOKEMO He ITOCTaBUTH CHOTOHI MTUTAaHHS:
SKUM «BapiaHT» MDKHApOJHOTO TIpaBa BIANOBiZa€ CHOTOAHI IHTEpecaMm YKpaiHW, BpaxoBYIOUYHW ii
€BPONEHCHKUIT BEKTOp PO3BUTKY? UM Takwil BxXKe IMOTaHWH Ui YKpaiHH €BpPOTONEHTPU3M CYYaCHOTO
MDKHApOJIHOTO TpaBa? YkpaiHa 6arato pokiB 30epirana 60araToBeKTOPHICTh CBO€EI TOJIITHKH, T103a0JIOKOBUI
cTaTryc, HaMaraiach OyJayBaTH MIXXHApPOJIHI BITHOCHTH 3 KpaiHaMH Pi3HUX PETiOHIB Ha PiBHONPABHIA OCHOBI.
Ane cporomHi YKpaiHa crajga »XEpPTBOIO BoeHHOi arpecii P® (mepikaBa, iHTepecw sKoi YKpaiHa paHime
BpaxoByBaJla MEPIIOYEPrOoBO), a OCHOBHY JOMOMOTY B OOpOTHOiI 3a CBO€ iCHYBaHHS yKpaiHCBHKHI Hapo[
onepxye came Bin 3axigHux KpaiH-uwieHiB HATO. €BpomnoneHTprdHe MiXHApOIHE MpaBO HE BOEperio
VYkpaiHy BiJ BiifHH, alle HEMa >KOJHHUX TapaHTid, M0 «MYIbTUKYIBTYPHE», «HOJIIEHTPUIHE» MIKHAPOIHE
npaBo Oyne OuThin eeKTMBHUM. AK€ OCHOBHA NpoOJieMa Cy4acHOTO MIXKHApPOJHOIO IpaBa HE B HOro
«EBPOTOLCHTPU3MI», a B HOT0 HU3BKIH €(EKTHUBHOCTI JUI PETYJIIOBAaHHS MDKHAPOJHHUX BiAHOCHH B cdepi
Oe3neku, 10 TOB’sA3aHa, Ha Hamy IyMKy, 3 HeedekTuBHMM MexaHisMom OOH miomo migTpuMaHHs
MDKHApOIHOI Oe3IeKH B CBITI Ta NpUAYIICHHS AepxaB-arpecopis [1, C. 390; 7, C. 29-30]. Lie#t Mmexani3m, 110
0aszyerbest Ha Pani 6e3nekn OOH, HeoTHOPa30BO MmigIaBaBCsl KPUTHII, aje KOJJHOTO pasy 3 4acy CTBOPEHHS
micis [pyroi cBiToBOi BilfiHM He mignaBaBcs pedopmi. 1o cyTi, el MexaHi3M Ma€ B CBOTif OCHOBI BiIOMHUii 3i
CTapOJIaBHIX YaciB MpUHIMII «piBHOBaru (Oayancy) cum» [8, C 326], mo ioro copmyiroBaB y CBOiX
MeMyapax («Memyapu MyApels Ta KOpoJliBChbKa JAepkaBHa eKoHOMiKay) y 1638 p. Makcuminben ae berion:
«KoaHa nepkaBa He TOBUHHA OyTH TOCTAaTHHO MOTYTHBOIO, IOO HAKHUJIATH CBOIO BOJIIO PEIITI Aepikan» [0, c.
685]. Bxe micis cMepTi «Myapers» HOTo MPOIIO3HIlii pa3oM 3 IPUHIIUTIOM OallaHCy cvil Oyiu BTuieHi y 1648
p. yxnanenHsM Bectdanscekoro mupy, a y 1742 p. maraganmm npo cebe mig Ha3Boro «llomiTuuHa cxema,
Benukwuii npoext ['enpixa Bemmkoro» [6, c. 684]. 3 Toro uwacy imes OamaHCcy CWJI MaHye HE TUIBKH y
€BPONENCHKIiH, a i y CBITOBIi nomiTHIIi. byno 6 HEpo3yMHO 3arnepedyBaTH JOLITBHICTD TOTO, IO 5K HE 5K, aJie
BCE X MPALIOE MPOTATOM MaiXe BCi€l MOMITHYHOI icTOpii JItoACTBa. AJe, Ha Hally TyMKY, B TOMY 1 cripaBa,
110 NPMHIUN GAlaHCy CHII € BCE K NOJITHYHHM, a HEe TIPABOBMM. MOr0 MOYHA TOPIBHSTH 3 IIPUHIHIIOM
posnoniny Biaau (sk oro posyminn [xon Jlokk ta Lapns-Jlyi ne Cexonn, Guibln BigoMuil sk GapoH xae
MomnTteck’e), 60 B OCHOBI 000X JIEXKHUTH OFHA ¥ Ta cama ifiest piBHOBaru — aje Iie MOoJITHYHA ifies], TKa MOXe
OyTH NPUHLMIIOM AisUTBHOCTI Aepxas. [Jyis mpasa (a My BBa)kaeMO HOTO X0U 1 TIOB’ SI3aHKM, aJie BCE )K OKPEMUM
BiJ| Jiep>KaBU ()EHOMEHOM), Ha Hairy ITyMKy, Y XXI CTONITTI €TUHOI0 OCHOBOIO HAPEINTI Ma€ CTATH TPUHIIUT
BEPXOBEHCTBA MpaBa, SKOMY IOBUHHI MiIOPSIKOBYBATHCh Ta CIYXHTH YyCi IHII TPaBOBi MPHUHIIMIIH.
OcCKiJIbKHY OUIBIICTh HAYKOBIIIB BCE % IMOTOPKYETHCS 3 TUM, L0 «MIKHAPOIHE MPaBoy» — Iie came mpaso (abo
MOBHHHO CTAaTH NPaBOM), a HE IIOChH iHIIIE, YOMY BOHO IOBHMHHO OyTH BHHATKOM? Hapasi y MiKHApOTHHX
MIPABOBITHOCHHAX OCHOBOIOJIOKHUM € 3akpimutenuit y Ctaryti OOH npuHIMn CyBepeHHOT PIBHOCTI IepKaB
[5, C. 7]. Lle, 6e3yMOBHO BaXKJIMBUH MPHHIIUII, aJie YOTO BapTa CyBEpPEHHA PIBHICTD JiepkaB 0e3 3aKpiljIeHOro

Ha piBHI iMIIepaTUBHOI HOPMU MPHUHIMITY BEPXOBEHCTBA MpaBa MU yCi CHOTOJIHI MOXKEMO OAuUTH HA BIIACHI
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0Yi: KOJIM TOJITUKA Ba)KJIMBIIIA 32 MPaBO, CyBEPEHHA PiBHICTD JIETKO irHOPYETHCS MOPYIIHUKOM. [IpuHImm
NpUMaTy MKHAPOJIHOTO TpaBa, sikuid B Haywi [9, C. 646] npuiiMaroTh 3a BEpXOBEHCTBO MpaBa, Ha HAII OTJIS]
Mae OinbIll By3bKHMH 3MICT: HaiyacTille MOBa HA€ NpO CIIBBIAHOIICHHS HOPM MDKHApOJHOTO IpaBa 3
HanioHansHUM. 11]0 cTOCYEThCS IMIIEPaTHBHUX HOPM 3arajlbHOr0 MiXKHApPOIAHOTO Mpasa (Jus COgeNs) — 1e Tex
JIOCUTH BY3bKe MTOHATTS, SIKE, Ha HAITy JYMKY, TAKOK HE MOXK€E 3aMiHUTH BCEOCSHKHIHN PHUHITUI BEPXOBEHCTBA
mpaBa. Hampukiazg, cr. 103 Cratyry OOH HacmpaBai TOBOPUTH HE PO BEPXOBEHCTBO MpaBa, a JIUIIE PO
MPiOPUTET MI>KHAPOJHIX 3000B’s3aHb 3a IIMM CTATyTOM IIepe]l yciMa iHIINMH, a cT. 53 BigeHchkoi KOHBEHIIIi
PO MPABO MIKHAPOAHKX I0rOBOPiB 1969 p. BU3HAE HIKUEMHUMH MIKHAPOJIHI IOTOBOPH, IO CyIepedaTh jus
COgens, ajie He OJHOCTOPOHHI aKTH JeprkaB. B ToOl jke dac mpakTHKa IMOKa3ye, 110 HOpMH jUS COgens 3 yacy
npuitHATT Cratyry OOH Haifwacrimnie mopymryloTs caMe OZHOCTOPOHHI aKTH JepkaB, a He MoroBopu. Ha
HaIly JyMKY CIIPaBKHIM BTUJICHHSIM MPUHITUITY BEPXOBEHCTBA MPaBa B MIXKHAPOAHHUN MPABOMIOPAIOK Oyi0 O
3aKpIMICHAS] IMIIEPaTUBHOIO HOPMOIO 3arallbHOTO MI>KHAPOTHOTO TIPaBa OPUANYHOIO HIKYEMHOCTI OYIb-SIKHUX
aKTiB Cy0’€KTIB MDDKHAPOIHOTO IpaBa, 110 Cyrepedarh jus COJens, a He JIHIIe MiXKHAPOIHHX JOTOBOPIB.

[ oT TyT HOUITBFHO MOBEPHYTHCH JI0 APYTOi CKIAIOBOI MOHATTS «MIKHAPOAHE MPABO»: JIO0 «IPaBa» SIK
CUCTEMH 3arajisH0000B’I3KOBUX MpaBwiI moBeainku cy0’ekTiB [1, C. 392-394]. HagiTh cam ¢akT TOrO, 1110 Ha
MIXKHApOAHIH apeHi OOTrOBOPIOIOTHCS MEPEBaXHO MOJITHYHI, a HE IOPUAWYHI MUTAHHS, CBIJYUTH MPO
HEJIOCTaTHIN BIUIMB MiKHAPOJHOTO TpaBa Ta MiXXHAPOAHO-IIPABOBUX IHCTHTYLIH Ha Cy4acHY MiIXHAapOAHY
MOJITHKY. 3PEIITO0, TONITHKAMH MTOCTIHHO 0OTOBOPIOETHCS MUTAaHHS PO30YJOBU «CBITOBOTO MOPSAKY», a HE
MI>KHApOJHOTO IPABOMOPSIKY, IO MOXKE HAIITOBXHYTH Ha IyMKY, HiIOM MIKHapOIHOTO TpaBa HE iCHYE
B3araii abo oMy BiiBeJieHa APYropsaHa poib «pacamy» Mi>XKHAPOIHOI MOJITUKH, OJHOTO 3 11 IHCTPYMEHTIB,
€IMHE TIPU3HAYCHHS IKOT0 — (DIKCYBAaTH KOHCEHCYC JepPKaB 010 TOrO CaMOT0 «0ajlaHCy CHIDY Y CBITI.

BucHoBku. Hapaszi mu OaunMo jBa HaWOUIBII BIPOTiIHI IUIAXM BHPIIICHHS NPOOJIEMU KPH3U
MDKHAPOJHOTO TIPABOMOPSAIKY: CTBOPEHHS HOBOTO TJOOATBHOTO TPABOMOPSIKY 3aMiCTh 1CHYIOYOTO
Mexanizmy OOH abo mocTyroBmii 3aHena | iCHyF0U0oro Mi>KHAPOAHOTO TIPABOMOPSIKY Ta Aerpajarlii ioro 1o
CTaHOBHIIIA, SIKE ICHYBAJIO IIiJ] Yac XOJIOAHOI BiifHH Ta OimosipHOTO CBITY (3aximHi nemokparii Ha o 3 CLIA
Ta HEAEMOKpaTHYHI peKUMH, odoiroBaHi nboro pasy KHP). Ane HOBHiT Mi>KHApOIHHIA MPABOMIOPSIIOK, HA
Hallle TIEpEKOHAHHS, MOBHHEH Oa3zyBaTWCh B mepuly depry Ha 3akpimieHi B Craryri OOH npuniumy
BEPXOBEHCTBA IpaBa: JOIUIBHO 3aKPIMUTH IMIIEPATUBHOK HOPMOIO 3arallbHOTO MIXKHApOIHOTO TIpaBa
IOPUANYHY HIKYEMHICTh Oy Ib-SKHX, B TOMY YHCIIi OJJHOCTOPOHHIX aKTiB Cy0’€KTIB MIXKHApOIHOTO TIpaBa (a He
JIMIIIEe MiDKHAPOJIHHUX JJOrOBOPIB), III0 Cylepedars jus COgens. Mu 4iTKo po3yMieMo, 110 ChOToIHI Moi0Hi iel
3ByYaTh, M’SIKO K&XKy4H, PAIUKaILHO Ta YTOMIYHO, aje B TOW jK€ Yac TTMO0KO MepeKOHaHi, 10 JI0ICTBO PaHO
YH Mi3HO NPUKJIEC 10 BU3HAHHSA HEOOXITHOCTI I[OT0 I 3a0€3ICUeHHS CIIPaBKHbOT MIKHAPOIHOI OS3IIEKH Ha
OCHOBI TaKWX 3arajbHHUX MPHUHIMIIB MpaBa SK BEPXOBEHCTBO IpaBa, MpaBOBa BH3HAYEHICTh, 3a00poHA
3JIOBKMBAHHS TMPAaBOM TOHmO. AkKe 03 [bOro HEMOXJIMBO HAIIHHO 3a0€3MeUnuTH W MIKHApOIHE
CHiBPOOITHHIITBO, JOOPOCOBICHE BUKOHAHHS MIXKHAPOJHHUX 3000B’13aHb, PIBHOIIPABHICTH Ta CAMOBHU3HAYCHHS
HapOJIiB, CYBEPEHHY PIBHICTH Jiep>KaB, HEBTPYUaHHS Y BHYTPIIIHI CHpaBU Jep:KaB, HE3aCTOCYBAHHS CHIIH,

MUpHE BUPILICHHS] MDXKHAPOIHUX CIIOPiB, TEPUTOPIANBHY HITICHICT Ta HETIOPYIIHICTH KOPJIOHIB, TIOBAry mpan
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moauHu. CTO pOKIB TOMYy MajO XTO BIpHB Y MOXKIHUBICTh Ta JOLUUIBHICTH CTBOPEHHS TIJI00abHOTO

MIPaBOMOPAIKY, aJie 3apa3 yCi MU € CBiIKAMHU IIOTO MPOLIECY.
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JTUIAKTUYHUM 3MICT KOH®JIIKTOJIOITYHOI CKJIATOBOI BULIIO1
IOPUJINYHOI OCBITH

Anomauyin. Y cmammi Ha 0CHOSI pe3yibmamis NonepeoHix 10pUOUKO-KOHMIIKMOAOIUHUX PO3GIOOK
300liCHeHO cnpoby eusHaAUUMU OUOAKMUYHUL 3MICT KOHMIIKMOA02IYHOI CKIa0080i 8U0i OPpUOUYHOL 0c8imu.
Y axocmi Haykoso-nedazociuHux 3a60aHb 30CepedNCeHO Y8az2y HA OOCHIONCEHHI MeopemuiHo2o ma
NPAKMUYHO-NPUKIAOH020 3MICMY Daxo8oi KOHPAIKMON02IYHOI ni020moKU MAUOYMHIX NPABHUKIE.
Ilpononosarnuil oudaxmuuruli 3micm KOHGIIKMON02IUHOI CKIa0080i 8U0i IOPUOUUHOI 0c8imu anpobo8ano
npu YUMAHHI A8MOpPcbko2o Kypcey « FOpuouuna KoHaikmonoziay 6 mazicmpamypi 10puouUtHo20 Gaxyibmeny
HVIT, npoenozosanuil nedazociunutl epexm K020 noisgeae 6 popmysanHi y maubymuix mazicmpie npasa
npogecitinoi 20mosHocmi 00 JisILHOCMI 8 YMOBAX IPUOULHUX KOHPIIKMIE.

KarouoBi cioBa: KOH(DIIKT, KOHQIIKTONOTIYHA MiATOTOBKA, KOH(MIIKT-MEHEIKMEHT, OPHIUYHA
KOH(DITIKTOTIOT 51

Annotation. In the article, based on the results of previous legal-conflictological studies, an attempt
was made to determine the didactic content of the conflictual component of higher legal education. As scientific
and pedagogical tasks, attention is focused on researching the theoretical and practical-applied content of the
professional conflict training of future lawyers. Based on the specifics of the legal profession, the problem of
training future lawyers to work in a conflict-causing environment is being brought up to date. Increasing
attention to conflict issues in modern legal science and education is quite natural. Ukraine's European
integration choice, which is accompanied by a significant expansion of the "field of legal development",
requires the development of the optimal didactic content of the conflict-related component of higher legal
education. Legal conflictology, which is a synthesis of conflictological problems with provisions of
jurisprudence, is aimed at solving this educational task. As a science and educational discipline, it is
represented by two levels of knowledge: theoretical and practical. The didactic content of the conflict-related
component of higher legal education involves familiarizing future lawyers with sociological and psychological
theories of conflict. The main problem of the theoretical part of the course is the study of the essence and
analysis of the legal conflict. The practical-applied level of conflict-related training of future lawyers is the
issue of conflict-related management. In the context of European integration, the ability of domestic lawyers

to direct conflict resolution into the realm of law, to apply not only legal, but also quasi-legal means and
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procedures is an important condition for the irreversibility of the process of democratization of state and social
life. The proposed didactic content of the conflictual component of higher legal education based on the
academic discipline "Legal conflictology" is aimed at forming legal students' professional readiness to
participate in negotiations, conciliation procedures, informal arbitration, and mediation.

Keywords: conflict, conflict training, conflict management, legal conflict studies.

IlocranoBka mnpoOiaemu. €Bporeicekuil BHOIp YKpaiHH, OCHOBY SKOTO CTaHOBHTH pPyX O
IIUBIJII30BAaHOTO PHHKY, IEMOKPATii Ta BEPXOBEHCTBA ITPaBa, CyIPOBOKYETHCS 3HAYHUM PO3IINPEHHSM “‘TIOJIS
MpaBoBOTO po3BUTKY’ . CHiNBHI ¥ CymepednuBi IHTEpeCH TNPUBATHHUX, IEPKABHHUX, HAI[IOHATBHUX Ta
TPaHCHALIOHAIILHUX CTPYKTYP MPHU3BOIATH 10 3ITKHEHb 1 KOH(QIIKTIB caMe y IIbOMY TOJi. 3BEpHEHHS N0
€BPOMENCHKOTO TOCBIMY KOH(IIIKT-MEHEKMEHTY, TONTYK albTepHATHBHUX MUISAXIB PO3B’sI3aHHS KOH(MIIKTIB
B MTPaBOBii cepi MITKOM 3aKOHOMIPHO TOCIITIOIOTE yBary 10 KOH(IIKTOIOTIYHOT MpoOIeMaTHKA B CydacHii
IOpUANYHIN HAyIIl Ta OCBITI.

AHaji3 fgochaimxedHp i myOuaikamiii. /[0 TeopeTHKO-METOAONOTIYHMX 1 NPUKIAJHAX aCIEKTIiB
ropuanyHoro koHdikty 3Bepranucs 0. bapadam, C. boopornuk, JI. ['epacina, A. €3epos, 0. XKopHokyii,
M. Kamitonenko, JI. Jlyns, M. Ilano, H. Cupumiok, O. MuHueHko Ta iH. AKTyami3aiii mnpoOiaemu
KOH(QJIIKTOJIOTIYHOI MiATOTOBKM MaiOyTHIX NpPaBHUKIB TPUCBSYEHO pPAA MyOdiKamii y BITYM3HSHHUX 1
3akopaoHHuXx 4yacommcax[4; 10]. TlocuneHHS KOHQIIKTONOTIYHOI CKJIAZAOBOI IOPUAMYHOI  OCBITH
aKTyaJli3yBaJIO MOSBY CIEIHIaTi30BaHOI HABYAIBHOI JIITEPATypH JUIS CTYACHTIB BUIIIMX HABYAJIBHUX 3aKJIAIiB
IOpUINYHUX crnemiadbHocTeil. Tak aBTopu migpyunuka “Koudumikrosnoris”[6] opraHiyHO TOEIHYIOTH
npobiaeMy KOHQITIKTIB 3 MPAaBOBUMH IHCTHTYTAaMH, PO3TIISAAI0TH KOHQIIKT HE B aOCTPaKTHOMY COLIiaTbHOMY
MIPOCTOPI, a B pEAIbHOMY 3B’5I3KY 3 ICHYIOUMMHU NPABOBITHOCHHAMH, IOPUINYHUMH MEXaHI3MaMH 1 YMHHUM
3aKOHOJIABCTBOM. Y HaBUallbHOMY TOCiOHMKY «fOpuandna xoHGIIiKTONOTIS [5] OpUIUYHUA KOH(IIKT
pO3TISAaEThC AK CHeludiuHui MpemMeT HAyKOBOTO aHaii3y. JlochmipkeHo MEeTOHOJOTiYHI OCHOBH
IOpUANYHOI KOH(IIKTOJNOTIl, CYTHICTh, aHAITUKy, THUIIOJOTIIO, CHOCOOM pO3B’S3aHHSA IOPUAMIHUX
KOH(JTIKTIB, a TaKOX IICHXOJIOTiYHI 3acajy JOUIIBbHOI TOBEIIHKHA IOPUCTAa B KOH(IIKTHUX CHUTYaIlisX.
AKTHBI3aIlil BOPOBA/DKEHHS B IOPUAWYHY OCBITY 1 NMPAKTUKY albTePHATHBHHUX CIIOCOOIB BPETryIIOBaHHS
IOpUANYHUX KOH(IIKTIB CHpusia MosBa MigpydHruka «Memiallis y mpodeciiHiid TisutbHOCTI opuctan[7], B
SKOMY PO3IJISIHYTO TEOPETHYHI Ta MNPAKTUYHO-TIPUKIAJHI acleKTH Meiamii, MHTaHHS MaiCTepHOCTI
MeziaTopa, 0cOOIMBOCTEH Meiallii B OKpeMux cepax CyCHUTBHUX BiTHOCHH Ta OPUIUIHOI TPAKTHKH.

Merto10 cTaTTi € cipo0a Ha OCHOBI MONEPEAHIX IOPUANKO-KOH(IIIKTOIOTIYHUX PO3BiZOK Ta HASIBHOTO
JOCBily YHUTaHHS aBTOpchbKoro kypcy «lOpuandyna koH(IIKTONOriSH B MaricTparypi OPUAMYHOTO
¢dakynprery AVIT BuU3HAUMTH ONTUMAIBHUN AMIAKTUYHUNA 3MICT KOH(QIIIKTOJOITYHOI CKJIAZ0BOI BHINOT
IOPUIUYHOT OCBITH.

Buknan ocuoBHoro matepiany. Kondiktu ropuanaHoi cdepyr Ta KpU30Bi CHTYaIlii y TPaBOBii ramy3i
€ IPUPOTHOIO KOMIIOHEHTOIO COIialIbHOT PeaTbHOCTI 1 TOMY BOHM CTAJIU ITPEAMETOM JOCIIIKEHHS IOPUINIHOT
KOH(QIIIKTOJIOT], siKa sIBIIsiE COOOK CHHTE3 KOH(UIIKTOJNOTIYHUX 3HAHb 3 TOJIOKEHHSIMH FOPUCIIPYACHITIL.
IIpeamerom 1€l HOBOI ramysi 3HaHb €, HacamIiepes, BUBYCHHS NpoOieM KOH(IIKTHOI B3aeMOMil Mix

Cy0’€eKTaMH TIPaBOBITHOCHH. AJie BOHA JOCIHI/PKYye KOH(QUIIKTH HE JIMIIe B caMOMY IpaBi Ta B CHUCTEMI
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IOPUIMYHOI TPAaKTHKM, SKI TPaguliiHO BHBYAIOTHCS MPABOBOI0 HAYKOIO Ta BHUPIMIYIOTHCS UYUHHAM
3aKOHOAABCTBOM. OpraHiuHO MOEJHYIOUM KOHQIIKTOJIOTIYHY NpOONeMaTHKy 3 IpPaBOBOIO, IOpPHIMYHA
KOH(QJIIKTOJIOTis] BUBYA€E MPUYUHH, MEXaHI3MU PO3BUTKY, OCOOJIMBOCTI Mepediry KOH(IIKTIB, MOB’I3aHMX 13
3aCTOCYBaHHIM, 3MiHOIO a00 MOPYIIEHHSIM MPABOBUX HOPM, PO3POOJISE MUIAXH PO3B’A3aHHS, TIOM AKILIECHHS,
yopaBimiHHS 1 3amobiraHHs Oynb-KMM  COMIaJbHUM KOH(MJIIKTaM 3a IOTIOMOTOK  FOPUIHMYHOTO
iHcTpyMeHTapiro[5, 24-25]. 3ayBakumo, BiTYN3HSIHA CHCTEMa OCBITH, OPIEHTYIOUH CTY/CHTIB, IEPEIYCiM, Ha
3HaHHS HOPM MaTepialbHOr0 ¥ MPOLECYaIbHOTO MpaBa Ta BMIHHS iX 3aCTOCOBYBATH, IOKH L0 HEJOOLIHIOE
KOH(JTIKTONOTIYHY CKJIagoBy B TmpodeciiHiii MATOTOBII NpaBHUKIB. TpamuiiiiHO MOpUAWYHA OCBiTa
cupsMoBaHa Ha (GOpMyBaHHSA y MallOyTHIX MpaBHUKIB MPO(eciiiHOI TOTOBHOCTI 10 BHUPIIICHHS IOPUANIHIX
KOH(JIIKTIB y CyIOBOMY Ta aaMiHICTPAaTUBHOMY TIIOPSIKY. AJie ChOTOJHI, B KOHTEKCTI €BPOMEHCHKOI
iHTeTparii, BMiHHS BITYU3HSHUX PaBHUKIB 3aCTOCOBYBATH He JIHIIE OPUANYHI, a i albTepHATUBHI 3aCO0H Ta
MpOLEAYPH BUPIMIEHHS KOHQIIIKTIB € BaXJIMBOIO YMOBOIO HE3BOPOTHOCTI MPOIECY IEeMOKpaTH3aii
JEep>KaBHOTO 1 CYCHUIBHOTO JKUTTA. 3alpOBAUKCHHS OCTAaHHIMH POKAMH BUKJIAJaHHA Ha TNPaBHUYHMX
(hakynpTeTax Kypcy 3arajibHOI KOH(IIIKTOJIOTIT SII0 MOKPAIIMIO CUTYaIlito, ajle el Kype 3a CBOIM 3MiCTOM
HE BpaxoOBY€ KOH(QUIIKTOJNOTIYHUX OCOOJMBOCTEH IOPUIUYHOI AisbHOCTI. IIpoTsSromM ocTaHHIX PpOKiB
BiOyIUCS NepIri CpoOy BUKIIaJaHHs FOPUANIHOT KOH(IIKTOJOT], SIKi MOTpe0yI0Th HAyKOBO-TIEAarOrivHOr0
y3araabHeHHsI. Ha 1iit mijcrasi icHye peajibHa MOXKIIMBICTh BU3HAUYCHHS ONTHMAIBHOTO TUAAKTHYHOTO 3MICTY
KOH()JIIKTOJIOTIYHOT CKJIaZ0BOT BHIIOT FOPHIMYHOI OCBITH. Y BUPIIICHHI JAHOTO OCBITSHCHKOTO 3aBIaHHS CJIijI
BpPaxoBYBaTH, IO IOPUAWYHA KOH(DIIKTONOTISA, SIK Hayka i HaByaJlbHA JUCIMILTIHA, MPEICTAaBICHA JIBOMA
PiBHSMHM 3HAHb: TEOPETUYHUM i IPAKTHYHO-TIPUKIaTHUM[4, 39].

Teopernunwuii piBeHb (axoBoi KOH(IIKTONIOTIYHOT MiATOTOBKH MalOyTHIX IOPUCTIB TICHO TIOB’sI3aHUN
3 MPOOJIEMATHUKOK 3araJibHOT KOHQJIIKTOJIOrIT, a TaKoX COIoJorii mpaBa, ncuxosorii koHguukty. Lle
3YMOBIIEHO THM, IO Tepedir KOHQUIKTIB BiAOYBa€ThCSA MEPEBAKHO Y TUIOIIMHI COIIadbHUX, MOPAIbHUX,
HaI[lOHATILHUX, PEITIHIX, KyJIbTypHUX Ta IHIIUX HOPM. BUeHi akTHBHO AOCIIKYIOTh COIliaJIbHI, TOJII TUYHI,
MDKHApOJHI, MDKHAI[IOHANBHI, OpraHi3alliifHO-yNpaBIiHCHKI (TIepeayciM B iSUTBHOCTI MiATPHEMIIIB,
MEHE/KEpiB), CiMeiHi Ta nmeski iHmm KOHGIIKTH. [0 MOHATTS KOH(IIKTY 3BEpTalOTHCA 0araTo HaAyKOBUX
JUCLUIUIIH, NP LIIbOMY BOHU OTOTOXXHIOIOTH HOro 3 pi3HOIUIAHOBUMH SIBHINAMH. JMTaKTHYHUNA 3MICT
KOH(DITIKTOJIOTIYHOT CKIIaZ0BOI BHIOi IOPUINYHOI OCBITH Ma€ TPYHTYBATHCS MEPEIyCiM Ha COIIONOTIYHUX 1
TICUXOJIOTIYHUX TEOPisiX KOHQIIKTY, SIKi CTAHOBJISITH METOJOJIOTIYHY OCHOBY IOPHAWYHOI KOH(IIIKTOJOTII.
CydacHa COIioNoTisi BUXOANUTD 13 MPHUHIUIIB BU3HAHHA KOH(IIKTY SK MPUPOJHBOI CKIAJ0BOI COIiaTbHUX
BiJIHOCHH, PO3YMIHHS MOJIMBOCTI Tiepediry KOH(MIIKTIB y pi3HOMaHITHUX, Y TOMY YHCI i KOHCTPYKTUBHUX
(dopmax, cTBEpKEHHS IPUHIIMTIOBOT MOXKIIMBOCTI yrpaBiiHHA HUMH. COII0JIOTiI0 FOPUINIHOTO KOHQITIKTY,
30KpeMa, IIKABIATh MUTAaHHsS COIiaJbHUX YHHHUKIB, MO CIPUYMHSIIOTH KOH(QJIKTH y TMpaBOBid ramysi,
COIliAJIbHI MEXaHI3MH Ta pYIIHI CHIM CaMOPO3BUTKY IOPUAMYHOTO KOH(QIIKTY, HOTO CyO’€KTHBHA
KOMIIOHEHTa, KBami(iKallis COLiabHUX TPYN Ta YYaCHHKIB, IO BIAIrParOTh TEBHI POJi B IOPHIUIHOMY
KoHUTiKTI, crienudika a3 i cranii KOHGIKTHOT TUHAMIKK y il cdepi 1, HApelITi, po3MAaITT MOXKIMBHX
Bepcili 3aKiHYEHHSI IOPUIMYHUX KOHQIIIKTIB Ta COLIaAIbHO-TIPABOBUX MEXaHi3MiB YIPAaBIiHHS HUMH ax JI0

po3s’zanHs [6, 159]. Ha BigMiHy Biji COILIONOTIYHUX TEOPil MCHXOJIOTIYHA TPAJMIlisi BUBYCHHS KOHQIIKTY
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MOSICHIOE HOTO TPUPONY TMCHXOJOTIYHHUMHU (aKTOpamMH, MOKJIaJalodd B OCHOBY KOH(MIIKTHOI MOBEIiHKU
iHTpancuxiuHi (BHyTpilIHi ), CUTyauiliHi (30BHIIIHI), KOTHUTUBICTCHKI (Ii3HaBaNIbH1) Ta iHII pakTopu. [Tomryk
KOMIIPOMICY y PpO3B’sI3aHHI IOPUAWYHUX KOHQUIIKTIB 13 3aCTOCYBaHHSAM MpPOLEAYp, SKHUMU OIEPYIOTh
KOH(QIIIKTOJIOT1sI Ta IICUXO0JIOTis, HA0yBae HeaOUsIKOl Barv B MPaKTHUUHIHM JisSUIbHOCTI Cyd4acHHUX MPaBHUKIB. B
YMOBax IOCHJICHHS TICHXOJIOTIYHOT MPAKTHUKU B IOPUANYHIN KOHGITIKTONOTII Aeaani Oiiblie yTBEpHKYEThCS
MiaXia, oo nependadae BpaxyBaHHA CyO’€KTHBHOTO CTaBIIEHHS JIOAWHH A0 KoH(IikTHOI cutyarii. Tomy
TOUITFHUM € O3HAaWOMIIEHHS MalOyTHIX TMPaBHHKIB 13 Pi3HAMH KOHQIIKTOJIOTIYHAMH KOHIEMIisSMHU, 00
ICHYIOTP Di3Hi SBUIIA KOH(IIIKTY, IKi MOXXHAa BUBYHUTH JIMIIIE Yepe3 3BEPHEHHS 10 PI3HUX KOHIENTYaIbHUX
3acaj ix gocmimkenss. [5, 11-17].

BaxnuBuM mNpHU3HAYCHHSAM TEOPETHYHOI YaCTHHH KypCy € BHBYEHHS CYTHOCTI IOPUANYHOTO
KOH(ITIKTY SIK COMiaTbHOTO (PEHOMEHY, PO3YMIiHHS HOT0 XapaKTePHHUX PHC Ta OCOOINBOCTEMH, K TO 3B’ SI3aHICTH
KOH(JIIKTY TpaBOBUMH BiTHOCHHAMH, HASBHICTh MNPAaBOBUX O3HAK CyO’€KTIB 4M 00’€kTa KOH(IIKTY,
MOXKJIUBICTh BUIPIIICHHS MpPaBOBUMH 3acobamMu Ta iH. llpm mpomy ciim BpaxoByBaTd, IO PO3BUTOK
IOPUIUYHOTO KOH(IIIKTY MOXE BUXOJUTH 38 MEXI MPAaBOBUX HOPM 1 OXOIUTIOBATH 3HAYHO IUPIIAK MPOCTIpP
COLIATBHUX SBHII. TOMYy, pO3pOOJIAIOYN AMJAKTUYHUN 3MICT KOH(MIIIKTOJOTIYHOI IMiJrOTOBKH MaiOyTHIX
MPaBHUKIB, BUJAETHCS MIJKOM JIOTIYHUM BHXOJHWTH 13 3arajdbHOTO HAYKOBOTO aHami3y Ta Kiacudikarii
PO3MAITTsI collialbHUX KOH(QUIIKTIB. ICHYye unMano BapiaHTiB THITONOTI] KOHQIIKTIB: 3a cdepamu MposiBy, 3a
CTYIICHEM TPHUBAJIOCTI Ta HANpPYKEHOCTI, 3a Cy0’€KTaMHM KOH(QIIKTHOI B3aeMofii, 3a macmrabom, 3a
COLIAJIbHUMH HACJIIJKaMHU TOIO. YCI 3arajbHi MiAXOIW JO THUIIOJOTII COLIATBHUX KOH(JIIKTIB, MOXYTh
3aCTOCOBYBAaTHUCS 1 10 KOHQUIIKTIB IopuaunuHux. [IpoTe, mepemyciM, BHXOOUMO 3 TOTO, HIO CYTHICTh
IOPUIMYHOTO KOH(QIIIKTY BU3HAYAETHCS CaMe IOPUINYHUMH XapakTepUcTHKamMH. Jlo HUX HaleKaTh: Trary3b
npaBa, y cdepi skoi Moxxe nepeOyBaTH KOH(QIIKT; CTPYKTypa HOPMH, SIKa HOTO CTOCYETHCS; Pi3HOBH]
MIPaB0O3aCTOCOBHOI yCTaHOBH Ta iH. Jl0 3a3HaUYE€HUX KPUTEPiaTbHUX ITiJICTaB THITOJIOTIi FOPUANYHUX KOH(DIIKTIB
HEOOXiHO nojaTh KOHQIIKTH HOPMOTBOPYOCTI Ta MpaBo3acTocyBaHHA. IOpuandHi KOHMIIKTH MOXYTb
BHHUKATH 5K Yy TPOIIECi CTBOPEHHS 3aKOHIB, TaK i B MPOIEC] X pealizailii Yu 3aCTOCYBaHHS, a TAKOX ITiJ] 9ac
BJOCKOHAJICHHS, BHECEHHS 3MiH YM JIOTIOBHEHb, CKaCyBaHHS THX YW IHIIMX HOPMATHBHUX akTiB. Yci mmi
KOH(DITIKTH TIepe0yBaroTh B iepapxivHii 3amexHocTi. Tak, Hepo3B’si3aHHSA KOHQUIIKTY Ha CTafil yTBOPEHHS
3aKOHY HPU3BOAUTH 10 KOH(QUIIKTIB Ha HACTYIHOMY €Tami HOro 3aCTOCYBaHHS. 3ayBa)KUMO, FOPUAWIHHN
KOH(JTIKT He BUHHUKAE BiJ] BIACHE MPOTHCTOSHHS MPABOBUX HOPM, 0€3 IXHROTO0 HANlOBHEHHS pealli3alliifHO0
MPAaKTUKOI0. BHBYEHHS TEOPETHKO-METONONOTIYHUX 3acaj IOPUIMYHOI KOH(IIIKTONOri Mae CiyryBaTH
OBOJIOJIIHHIO MalOyTHIMH TTPaBHUKAMH TEXHOJIOTiSIMHU, MOJIEIISIMH, CTIOCO0aMH €(pEeKTUBHOTO BPETYITIOBaHHS
Ta pallioHaJIbHOTO BUPILICHHS KOHQJIIKTIB, SKi CHPUSATHMYTh CTOPOHAM MNpPOTHOOpCTBA JIHTH 3romu i
KOMITPOMICY.

[IpakTHUHO-TIPUKIIATHIIA PiBEHb KOHQIIKTOJOTIYHOT CKIIAZ0BOT BHUIIO] FOPHUIUYHOI OCBITH CTAHOBUTH
npobiemMaTuka  KOH(IIKTONOTIYHOrO  MEHE/DKMEHTY, 3aCTOCYBaHHS  KBa3ilOPHIUYHHX  MPOIEIYD
HEKOH(POHTAIIIHHOTO 1 HEHACWIILHUIIBKOTO BHUpilIeHHs KOHQikTiB.  Jnst YkpaiHu BoHa € BiJHOCHO
HOBOIO, TOMY JHJAKTHYHO 3HAYMMHUM ]I HAC B IbOMY CEHCI € 3apyOiHHUH ocBi. Sk BioMO, KOHQIIKT-

MEHEJDKMEHT 104aB PO3BUBATHCS y Npyruii monoBuHi XX cT. B €Bpori, CIIA, Kanazni, ABctpanii Ta iHIIHX
221



DICTUM FACTUM CJIOBO ITPOBIAHIM HAYKOBISIM

KpaiHax MpH BUPILIEHH] IUPOKOTO CIIEKTPa KOHQIIIKTIB, MOYNHAIOYH 3 BUPIIIEHHS CIIOPiB Y cdepi ciMelHIX
BiITHOCHH 1 3aKiHUYIOUH CKJIaJHUMHU 0araTocTOPOHHIMH KOH(]IiKTaMK y KoMmepuiiHiii cdepi. Croroani BiH
LIMPOKO IMPEJCTABICHUI B IOPUAWYHIA MPAKTHLI 1 OXOIUIIOE IIMPOKHN CIEKTP ajJbTEPHATUBHHUX CIOCOOIB
BUpilieHHs criopiB. OmHI 3 HUX NOOYJOBaHI 3a MPUHIMIIOM KBa3iCYJOBHX TpoIenyp (TpEeTeHCBhKHI Cyi,
apOiTpax TOIIO), a IHII - 30CEPEIHKEHI HABKOJIO PUMHUPECHHS CTOPIH (Memiaisl, KOHCHTialis, KoJabopaThuBHi
MPOLIEAYPH TOIIO0) a00 MArOTh PEKOMEH A HY ITPUpOoTy (He3aexHa OIiHKa (aKTiB, ONepeHs HeHTpaTbHa
ominka Too)[7, 87-100].

VY BITUM3HSAHIA HaBYANBHIA JiTEpaTypl NPUKIATHUN acmeKT KOHQIIKTOJIOTIYHOI MPOOIeMaTHKH
TPaAWLIHHO PpO3TIISAAABCS dYepe3 MPU3My Teopil MeperoBopiB. IleperoBopu € HaWmaBHIIAM 1
HaWTIOMIUPEHIIIAM CITIOCOOOM BHUpIMIEHHS KOH(QIIKTIB, IO SKOTO CTOPOHH HE 3aTy4aroTh IOCEPETHUKA, a
HaMararmTbCA BPETYIIOBATH CIip caMOCTiiHO. [IoTeHIiHO 14, SK 3Aa€ThCs, HAMMPOCTIIIA MPoEeaypa Mae
TO3BOJIUTH CTOPOHAM KOH(IIKTY MIMTH TaKoi 3TONH, SKa MOXKE 3aJIOBOJBHATH KOXKHY 3 HHX 1 3amoOirTu
3HaYHUX MaTepiabHUX BUTPAT Ta PU3HUKY MIPOTPAILY OJHIET 3 CTOPIH Y XO/Ii TPUBAIKX CYJOBHX Hporenyp. Y
MPOLIEC] MPSAMUX ITEPETOBOPIB CTOPOHU MAKOTh MOJIMBICTh MAKCUMAaJIbHO KOHTPOJIFOBATH Pi3HI aCIICKTH CBOET
B3a€MOJIi1, y TOMY YHCIIi, IO CTOCYETHCS YaCOBUX Ta IHIIMX MEXK 00TOBOPEHHS, MPUHMATH PillIeHHS], BIUTMBATH
Ha Tpolec i HOro pe3ynbTar, CaMOCTiHHO YKJIaJaTH yrofy, ska Mae Heo(iliiHui Xapaktep, 00 € IPUBATHOO
cripaBoro cTopi[3, 112]. V3aranbHeHHS IPAKTHKU 3aCTOCYBAHHS EPETOBOPIB, SIK AIbTEPHATHBHOTO CIIOCO0Y
BUPIIICHHS, 30KpeMa, LUBUILHUX CIIOPiB, CBIAYUTH MPO Te, IO iX SAKICTh 1 €PEKTUBHICTh 0arato B 4OMY
3ajekaTh BiJl y4acTi B HUX mpodeciiHux topuctiB. [lepeBarm iX ydacTi, Sk 3a3Ha4alOTh JOCIiJTHUKH,
BUSIBJIIIOTBCSL y HAacTynmHoMy: 1) axiBui, sIKi MpeACTaBISIIOTH IHTEpECH CTOPIH NPH TEperoBopax, He
JOMYCTATh BUHUKHEHHS HOBHX KOH(IIIKTIB; 2) 3a0e3neuyeTbesi KOH(IACHIIHHICTh TPOBEACHOT NpOoLeaypHr
MPUMUpPEHHST, 3) po3’ACHEHHS KOHQIIKTYIOUMM CTOPOHAM iX MpaB i BiJIMOBIJAbHOCTI, 8 TAaKOX BUTOIU
JOCYJJOBOT'O BUPIIIEHHS KOH(IIKTY 10 CyA0BOTO pO3IIALy; 4) BiJl JOCYAOBOTO PO3IJIALY MOKHA BIIMOBUTHCS
B Oy/Ib-SIKHif MOMEHT; 5) CKOpOUeHHS 200 30UTBIIEHHS CTPOKIB MPOIEAYPH IPUMHUPEHHS; 6) EKOHOMIsI BUTPAT.
[6, 100].

B cyuacHux ymoBax aenani OiNbIlie CTa€ OYEBUAHHMM, IO OBOJIOJIHHS MaWOYTHIMU TpaBHUKAMHU
MPAKTUKOIO aJIbTEPHATUBHOIO BPETYIIOBAHHS CIIOPIB € CEPLEBHHOI0 MPHUKJIAAHOTO ACHEKTy TUIAKTUYHOIO
3MICTYy KOH(IIKTONOTIYHOI CKJIan0BO1 IOPHUAMYHOI OCBiTH. OCOONMBO II€ CTOCYETHCS KBa3ilOpHIMYHHX
croco0iB BUpiMIeHHs KOHQITIKTIB 32 y4aCTIO TPEThO1 CTOPOHU. Pi3HOBHIOM Takoi HocepeTHUIIBKOT TPOTIeTypH
€ 3acTocyBaHHA HedopmanmpHOTO apbiTpaxky, abo Tpereiicbkoro (HeodiliifHOTO) Ccydy, IO OOMpaeThCcs
caMHMU cTopoHamu KOH(pikTy. Tpereiicbke CyaounHCTBO B YKpaiHi yperyiapoBaHo 3akoHOM YKpainu «lIpo
Tperelickki cyam» (2004p.) ta 3akoHom Ykpainu «I[Ipo mikHapomHuil koMepiiiitauit apoitpaxk» (1994 p.).
Tperelicbknuil O3S € HAaA3BUYalHO aKTyaJbHHM 3 OISy Ha IMEPCIEKTHBU €BPONEHCHKOI iHTerparii
VYkpainu, y ToMy 4HcHi i 11010 3a0e3neueHHs B Halllii KpaiHi HaJIe)KHOTO AOCTYIY (Pi3HYHUX Ta IOPUITIHIX
0ci0 /10 1M03acyI0BMX MEXaHi3MiB 1 CIOCO0IB 3axucTy npaB. TpeTeChKi Cyiu YTBOPIOETHCS 3a YTOJ010 a00
BiJITIOBIJTHUM PIlIICHHSM 3aiHTePECOBAaHUX (PI3MUHUX Ta FOPWINYHUX JUTS BHPIIIECHHS CIIOPIB, [0 BHHUKAIOTh
i3 [UBUIBHUX Ta TOCIOJAPCHKHUX IPABOBITHOCHH. [IpUHIMIIOBOIO BiJAMIHHICTIO TPETEHCHKOTO PO3TIISLY

MOPIBHIHO 3 OpraHaMU JICP)KaBHOT IOCTHIIIT € HaJaHHs Cy0’€KTaM CIiPHHUX MPABOBITHOCHH Maike HIYMM He
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OOMEKEHHX MOXIMBOCTEH (peamizawlii MpaBO3AAaTHOCTI HA CBi PO3MIIAA; HaIieHHS cebe mpaBaMu Ta
OpUAHATTS Ha ceGe O0OB’S3KiB; PO3MOPSIKEHHS HUMH; BH3HAYCHHS MOMEHTY BHHUKHEHHS, 3MiHH Ta
MPUITUHEHHS IPaBOBITHOCHH; BU3HAYEHHS CIIOCOOY 3axuCTy). TpeTelichbKuil cya MiA yac po3risay CHpaBd
MOBHHEH 3a0€3MeUNTH 10/IepKaHHs IPUHIIMITY 3MarajbHOCTI CTOPiH, piBHI MOXITUBOCTI Ta CBOOOLy CTOPOHAM
Yy HaJaHHI HUMH JOKa3iB 1 y JIOBeNEHHI Mepel] TPETeHCHKHM CYIOM iX IEepPEeKOHIUBOCTI. | 0IOBHOIO
XapaKTePUCTUKOIO TPETEHCHKOTO CyAy € HOro KoHceHcycHuil xapakrep. Cynepeduka Moxxe OyTH BHpilIeHa
TPETEUCHKUM CYIJEI0 JIWIIE 32 YMOBH, IIO OOMABI CTOPOHM Nanu Ha 1ie 3roay. Jocute cnemmdigaum €
MPUHIONT KOHQIACHIIHHOCTI TPETEHChKOro Cyay. 3 OINISAIy Ha MOTHBH JOTPUMaHHS Ta 30epeKeHHS
KOMEPIIHHOT Ta 0aHKIBCHKOI TaEMHUII M 3a0e3nedeHHs KoH(iAeHiHHOCTI iHpopMarii Ha BUMOTY HaBiTh
OnHI€] 13 CTOpiH cIlpaBa Mae pO3TISAAATHCA y 3aKpuTOMy 3acimaHHi. TpeTeWicbkuii Cynis HE BIpaBi
PO3TOJIONIYBaTH BiJOMOCTI Ta iH(OpMAIi0, SKi CTaTd WOMY BiOMi Y 3B’S3Ky 3 TPETEHCHKHUM PO3TISIOM
CIIpaBH, KPiM BHIIAIKiB, Iepea0adeHnx 3aKoHaMu Ykpainu[5, 114-115].

BaxnmnBor cximagoBoi KOH(IIIKTONIOTIYHOI MATOTOBKH MaiOyTHIX NMPaBHUKIB € OBOJIOMIHHS HUMHU
Teopiero 1 mpakTukor Memiamii. Meaianis (mediation) B 1i cyyacHOMY pO3yMiHHI 3HalIIUIa BiJOOpaKEHHS Y
oupekTHBl €Bpomneiicekoro mapinamenty ta Pagu €C «llpo meski acrekTd Memiamii y IMBIIBHHX Ta
KoMepiiiHuX crpaBax» (2008 p.), a Takox €BpomnetickkoMmy Koaekci etuku Memiatopie (2004 p.). Crmin
3a3Ha4YMTH, 110 X0ua Meaianis B YKpaini po3BUBaeThCs Bke moHaj 20 pokiB, MOMYJSIPHOCTI BOHA Ha0yBae 3
npuiHATTIM 16 mucronaga 2021 p. 3akony Ykpainu «[Ipo Mexiamito», sSIKuil BU3HAYMB MPaBOBI 3acaju Ta
MOPSIOK MPOBEACHHS Meaialil K 1m03acyJ0Bo1 MPOIeypH BperyItoBaHHs KOHIIKTy (cropy). Ha Bigminy
BiJl CY/IOBOT'O BHPIIICHHS CIOPIB, JI¢ OCHOBHUM 3aBJaHHSM JUIs CTOPIH € OTPUMAaHHS PIilllEHHS Ha CBOIO
KOPHCTD, a JJIs CYJIIIB - BAHECCHHS TAKOTO PIIICHHS, Y MPOIIeCi Meiallil nepes CTOpoHaMH CTOITh 3aBAaHHS
MOIIYKY B3a€MOINPUHHITHOrO (KOMIPOMICHOTO) pIllIEHHS CIOpY, a POJib MeliaTopa - KOMIIETEHTHO 1
npodeciiiHoO JOIOMOI'TH CTOPOHAM Y MOLIYKY TaKOoro pileHHs. Meialist IpoBOJUTHCS 3a B3a€EMHOIO 3r00I0
CTOPIH 3 ypaxyBaHHSM IPHUHIHUIIB JOOPOBIIHLHOCTI, KOH(DIMEHIIIITHOCTI, HEHTPAIBHOCTI, HE3aJEKHOCTI Ta
HEyTepeKEHOCTI MeiaTopa, CaMOBU3HAYEHHSI Ta PIBHOCTI IpaB CTOPiH Memiamii. [Ipu mpomy meniatop He
Ma€ mpaBa OyTH TPEICTAaBHUKOM OyIb-SIKOi CTOPOHHM, HagaBaTH OyJb-KMH CTOPOHI IOpPHIUYHY,
KOHCYJbTAIIHY YW 1HIIY JONIOMOTY, 3/iMCHIOBATH CBOKO MisUTBHICTH, SKIIO MPH TPOBENEHHI MPOIEeIypH
MeJiallii BiH 0COOMCTO 3alliKaBIeHHUH B ii pe3yNbTaTi, a TAKOXK poOUTH 0e3 3roau CTOpiH IyOJivHI 3asBU 110
cyti cnopy. CTOpoHM cami KOHTPOJIIOIOTH Ipolec Meniamii Ta Horo pesynbTaTH, a MeAiaTOp HE BUHOCHUTD
000B’SI3KOBOTO Ul CTOpiH pilmleHHs. Y pasi ycmixy Mefianii CTOpPOHM MHiANUCYIOTh CHUIBHY yromy i
JN0OpOBUTEHO BUKOHYIOTH i1, B IHIIOMY BHIAAKY - MOXKYTb 3BepTaTucs 1o cyny. Cepexn Oe3nepeyHux mepesar
Memiarii cinij| 3a3Ha4nTH 11 KOH(DIACHIIIHHICTE. Y MOPIBHSAHHI 3 POLIEAYPOIO CYA0BOTO PO3MIIsAY (B YMOBax,
KOJIA CYJIY MEePEeHaBAHTAXKEH] 1 PO3TJIIS CIpaB TATHETHCS MICSISIMU @ TO ¥ POKaMH) Mpoliec Memiallii He €
TPHUBAJIHMM, i TIOTpeOye 3HAYHO MEHIINX MarepiajbHUX BUTpar. PH3uk Memiallii € MiHIMaabHAM, OCKUTBKH
KO)KHa CTOpOHAa y OyAb-SIKMH 4ac MO)Ke BIJIMOBHTHCS Bijl MPOJOBXKEHHS Tpolecy. Memiamiss ocobiauBo
edeKTUBHA TOJMi, KOJIM NOTPIOHO BIJHOBHTH CTOCYHKH MIXK JIIOJABMH, IS SKHX JOOpI B3a€MHHH B
MaiiOyTHROMY € HQJITO BaYKIIMBUMH (OIiKa HaJ JITBMH IIPH PO3IYYCHHI, 00 €IHAHHS KOMIAaHil, CTOCYHKH

3aMOBHHUKA Ta MIAPAIHHMKA TOIIO). AJDKE MIiCAsS TPUBAIMX CYIOBHUX “OMTB” CTOpOHAM HE 3aBXKIU BIAETHCS
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BCTAaHOBUTH HEOOXifHI 4M OaxaHi cTOCyHKH. KOHIEHTyanbHUM MiATPYHTSIM, OCHOBOIO METOJIOJIOTI
KOH(JIIKTHOrO MEIITOPUHTY € BH3HaHHA HeoOXimHocTi koHcecycy[3, 115-116]. €Bpormeiickki craHmapTu
MPaBOBOI Peryslii Ta CHpaBeAIHBOrO CyJOYMHCTBA HE TUIBKM MependayaroTh aabTepHATUBHI criocoOu
M03aCyJIOBOTO BPETYJIOBaHHS IOPUIMYHHUX CIOpPIB, TEpeayciM Mefiarii, a # YCTaHOBIIOIOTh NEBHI
3000B’sI3aHHS TS IepyKaB-WICHIB 11010 IXHHOTO 3aIPOBA/KEHHS y CBOIX MpaBoBHX cuctemax[2, 40].

[IpakTHaHO-TIPUKIIATHIN XapakTep 3MICTy KOH(IIKTOIOTIYHOI CKJIaJOBOi BHUINOI IOPUAMIHOI OCBITH
3yMOBIIIOE€ 1 Ta OOCTaBHWHA, MO0 MPAKTUYHA [iSTIPHICTH IOPHUCTIB 32 CBOIM IICHXOJOTIYHHM 3MICTOM €
koH(pikToreHHot0. Cyns, MpaBoOXOPOHEIb, 3aXHCHUK, OOBUHYBAY, MPEACTABHUK MO3MBAaYa, MPEJICTABHUK
BIJIMTOBiTaya — KOKEH 3 HUX BUKOHYE (DYHKITIOHAIFHO YITKO BU3HAYEHI POJIi B TOMY YH IHIIOMY IOPUINIHOMY
koHGpmikTi. KpiM TOro ropuaudHa JiSUBHICTE TeHEpYE€ IMIUPOKE KOO IHIMUX  KOH(JIIKTIB:
BHYTPIIITHPOOCOOHUCTICHUX, OCOOWCTICHO-TPYNOBUX, MDKIPYNMOBHUX TOImIO. oMy HE MEHIIOI yBaru
moTpeOyIOTh  TPOOJIIEMH  TICHXOJOTIYHOT  MIATOTOBKM MaWOyTHROTO IOPHUCTa [0  ISIIBHOCTI Y
KOH(DJTIKTOTEHHOMY CEpEIOBHII, OBOJOAIHHSI HAM MeXaHI3MaMH TCHUXOIOTIYHOTO 3aXHUCTY, MOAEISAMH Ta
CTHJISIMH PaIliOHATBHOI TTOBEIIHKY, CIIJIKYBaHHS, YIPABIiHHS BIACHUMH NCHXIYHUMH CTAaHAMHU B CUTYaIlisIX
topuauaHoro KoHpikTy[10, 66].

BucnoBku. B KoHTeKcTi €BpomelchKkoi iHTerpamii BMiHHS BITYM3HSHHX TPABHHKIB CIPSMOBYBATH
BUpIIIEHHS] KOH(JIIKTIB Y TUIOIMHY TpaBa, 3aCTOCOBYBATH HE JIUIIIE IOPUINYHI, a i aTbTepHATHUBHI POLIEAYPH
- BKJIUBA YMOBa HE3BOPOTHOCTI MPOIIECY JEMOKPATU3aLlii IeP>KaBHOTO 1 CyCIUILHOTO )KUTTS. [IponioHoBaHwMiA
JUJIAKTHYHUHA 3MiCT KOHQTIKTOJIOTIYHOT CKIIaI0BO1 BUIO1 FOPUINYHOI OCBITH CIIpsIMOBaHHMN Ha (opMyBaHHS
y CTYJCHTIB-TIPaBHHUKIB TPYHTOBHOI KOH(QJIIKTOJOTiYHOI MiATOTOBKH, 3HAHb Ta BMiHb aJbTEPHATHBHOTO
BPETYJIIOBaHHS IOPUAMYHUX KOH(QUIIKTIB PI3HUX PIBHIB 1 CHPSMOBAHOCTI, MpodeciiHOi TOTOBHOCTI A0

JISUTLHOCTI B KOH(IIIKTOTCHHOMY CEpEeIOBHII, YUaCTi y IEpeMOBHUHAX, TPUMUPHUX NPOLIEAYypax, Meliallii.
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IIlanoBHI aBTOpPM!

Bumoru 1o crareu

1. 3AT'AJIBHI BUMOI'1

1. CrarTa Mae MICTUTH CTPYKTYpPHI €JIEMEHTH HAayKOBOi CTAaTTi BiAMOBIAHO j0 BUMOT IlocTaHoBH
[Mpe3unii BAK Ykpainu Bix 15.01.2003 p. Ne7-05/01.

1. Penaxitist )xypHaITy HaroJIerJIMBO PEKOMEHTY€E TIPH BUOOPI TEMU CTATTI OPIEHTYBATHCS HA OCHOBHI
HaMpsIMA PO3BUTKY IMPABOBOI HAYKHU.

e [locraHoBKy mpoOIeMH y 3arajlbHOMY BUTJISII Ta 11 3B’A30K 13 BaXJIIMBUMH HAYKOBHUMH
MPAKTUYHUMU 3aBIaHHSIMU;

® aHai3 OCTaHHIX JOCIiIKEHb 1 MyOMiKaIii, B SKUX 3aII09aTKOBAHO PO3B’s3aHHS JaHOI MPOOIEeMH
1 Ha SIKi CIIMPAETHCS aBTOP, BUOKPEMJICHHS HEBUPILICHUX paHillle YacTHH 3arajbHOI mpoliemu,
KOTPHUM TIPUCBSIYYETHCS CTATTS,

e (opmyIroBaHHS IIisIeH cTAaTTi (MOCTAHOBKA 3aBJIAHHS);

® BUKJIAJ OCHOBHOT'O Marepianxy JOCTIDKEHHS 3 TIOBHUM OOTPYHTYBAaHHSM OTPUMAaHUX HAYKOBUX
pe3yJIbTaTiB;

® BHCHOBKH JIOCII/DKEHb (K1 MICTATHh HAYKOBY HOBU3HY Ta (a00) MaloTh Ba)XJIMBE TEOPETHUYHE Ta
(a00) mpakTUYHE 3HAYCHHS).

2. 3 METOI0 MiJBHINEHHS IHICKCIB ITUTYBAaHHS HAIUX aBTOPIB, PENAKINis KYpHATY PEKOMEHIYE
M0/IaBaTH CTATTi, HAMTUCAHI aHTTHCHKOI0 a00 YKPaTHCHhKOI MOBAMH.

3. CrarTi aHrKACHKOI0 MOBOIO, SIKI TEpEKIaJeHi 3 yKpaiHChbKOi a0 pOCIHChKOI MOBH, MarOTh
CYIIPOBOJKYBATHUCS TEKCTOM Ha MOB1 OpHTiHaiy, o(popmMIeHOMY y BiAMIOBITHOCTI IO JaHUX BUMOT.
4. Jlo crareii acmipaHTiB, aJi’ TOHKTIB 1 37100yBauiB HEOOXIHO TOJIATH — PEKOMEHIAIII0 HAyKOBOTO
KEepiBHUKA YU PELEH3110 0cOo0H, sIKa Ma€ HAYKOBUH CTYMiHb JOKTOpa (KaHAHU/1aTa) OPUIUIHUAX HAYK,
sKa € (haxiBIeM y Tairy3i 3HaHb, 0 CTOCYEThCS TEMATHKH JOCIIDKSHHS CTATTI.

2. TEXHIYHI BUMOI'
2. CtatTs 000B’A3KOBO Ma€ MICTUTH:
a) [L.I.b. aBropa(-iB) i Ha3Ba crarti, YIK, ORCID;
0) aHoTAallig Ha ABOX MOBax (YKp., auri. — 1800 3HaKiB);
B) KJIFOUOBI CJIOBA Ta CJIOBOCTIONYYEHHSI (HE MEHIII 3, ajie He OUTBIN 8) BUALTUTH HAMBXKUPHUM,;
T') BiIOMOCTI ITpo aBTOpa (-iB) (MMOBHICTIO — MPI3BUIIIE, iM's, Ta IO 0aTHKOB1, HAYKOBUH CTYIiHb, BYCHE
3BaHHA, 11OCaa, Miciie poOOTH a00 HaBYAHHS, MICTO).
2.1. Ilepen Ha3BOIO CTATTI BKA3aTH pyOpHUKY, B sKii ii Oa’kaHO OImyOIiKyBaTH.
2.2. O6csr crarti — He Outbiie 10 MamIMHOMMCHUX CTOPIHOK uepe3 1,5 iHtepBany, mpudt 14-ro
KerJis;
2.3. [locunanHs Ha JKepesia poOUTH MO TEKCTY Y KBaJpaTHUX TyXKKax 13 3a3HAYEHHSM HOMEpIB
CTOPIHOK BiJIIOBIJTHOTO JDKEpETa, a caMi Ha3BU JDKEpesl HaBOJUTH B KiHI TEKCTY CTATTI y MOPSAKY
srajyBaHHA. KokHe JKepero 3 HOBOTO psizIKa.
e Ha3Bu i 1aT¥ NpUHHATTS 3aKOHIB Ta IHIIUX HOPMATUBHO-TIPABOBUX AKTiB HABOJUTH Y TEKCTI 1 10
CIIHCKY JIITEpaTypH iX HE BKIIOYATH;
e B TekcTi cTaTTi BUAUIATH HaMiBXXUPHUM KIIIOYOBI TEpMiHH, a IPUPTOM 12-T0 Kerist — NpuKiIaan
13 CYZI0BOi MPAKTUKH, CMUCJIOBI BIJICTYITH TOIIIO.
e Moga myOikaniii: ykpaiHcbka, pociiicbka, aHTJTiHChKa.

KypHaa npuiiMae 3aBKH HA peKJaMy, a TAKOK HA CIENBUIYCKH 3 aKTYAJbHUX TeM J0CTiIKeHb
Teu. penaxmii: +38(097)299-42-13
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