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bypoonocosa Mapuna Anamoniiena,
KaHOUOam iopuoudHuX HayK, OOYyeHm,

ooyenm Kageopu KOHCMUMYYIiuH020 ma aOMIHICMpPamueHo20
npasa FOpuouunozco gpaxyrememy

Tncmumymy ynpaeninms, mexnono2ii ma npasa
Hepoicasnozco ynieepcumemy inpacmpyxmypu ma mexHoaozi,
m. Kuis, Ykpaina

T'EHE3A TA KYJbBTYPA IPABOBOT'O MUCJIEHHSA

AHnomauia. B cmammi ananizyemuscs npagoee MUCieHHs K aXCAUBUL KOMNOHEHM
npaeoeoi Kynemypu inougioa. Bono 6ionosioae 3acanvHum xapaxmepucmuxam MUcienHs
ma mae aacti cneyugiuni pucu. Cyuache npasose MUCIEHHs IDYHIMYEMbCS HA 3Acadax K
payionanizmy, max i ippayioHanizmy, OCKiIbKU PO3YMIHHSA Npasa K NEepeUHHOi JIaHKU
npasoB8oco MUCIEHHS € OYIHOUHOIO OISLIbHICIIO, WO NOIA2AE 8 NOPIGHAHHI NPABOBUX HOPM,
A6ULWY CYCRIILHOI OilicHoCcmi 3 YiHHICMIO NPasa.

Iemopuyno opmyeants WPUOUUHOLO MUCTEHHSA MOJICHA 8I0HECmU 00 AHMUYHO20
nepiody. Came y cmapooasniii I peyii ma Pumi 3’sa618emocs cyoosuii po3ensio cnpasg iz
3ACYX08YBAHHAM NO3UYIl CMOPIH Ma c8i0Ki6. 3 ’sco8youu 0OCmasuty cnpasu, CMopoHu,
c8i0KU, npemopu ma cyooi 6ydysanu c8oi po30ymu Ha idearvHux 00 ’ekmax, 8idipsanicmo
SAKUX 8I0 peanbHOCMi MO21d NPU3BOOUMU 00 CYOOBUX NOMULOK MA HECHNPABEONUBOCHII.

Apucmomenv 6 pesyrbmami npago8o2o MUCIEHHA 3HAX0O0UMb 3 K008I JAHKU
00’ EKMUBHOCMI MA HE3ANEHCHOCMI CYO08020 NpOYecy: CNpaseonusicms, MOpAIbHICb,
Jl02iYHicmb, AKi O MU Cb0200HI HA38ANU 3ACA0AMU CYOOUUHCMEBA.

3Haunuli eman po3sUmMKy Npago8o20 MUCIEHHS 8I00Y8Csa 8 cmapoOasHboMy Pumi.
Codopmysanace ides npasa, K 2apaHmMo8aHa 61A00K0 | 3AKOHOM CHNpABedausicms OJis
aroounu. 1 axwo Apucmomenv po3ensioas cnpaseoIusicms 6 emuyHitl niowuri, mo ioes
PUMCLKO20 Npaga 3MIWye akyeHmu 8 NIOWUHY YNPABGIIHHA MA 0epHCaABHOI opeaHizayii.
Ilpu yomy, yeii npoyec 6i0Oy8ascs NOCMYn08o, RPOUULOBUIU MPU DIZHOBUOU CYO0B020
npoyecy ae2icakyitinui, opMyIsApHULL Ma eKCMpaopOUuHapHuil, KOJCHA 3 AKUX Oyna
OOCKOHANIUO 34 NONEPEOHIO.

Taxum wunom, 8 cmapodasHbomy Pumi 6i0byecs npoyec nepeHecenHs po3yMiHHSA
CNpageodIu8oCmi 3 MOPAIbHO-eMUYHOI HIOWUHY 8 chepy 81a0u ma aAOMIHICMPAMUBHO20
YNpasninH, wo 0y0y8ascs HA HiMKO GUSHAYEHUX Md 2apaHmo8aHUX OifX 61A0HUX
¢y ’exmie ma nionopsaoKosanux im cyois.

Kuro4oBi ci10Ba: mpaBoBe MHUCIICHHS, TIPABOBa KYJIbTYpa, TeHe3a, IPAaBOBUI aHAI3,
CYJIOBHH TIpOIIEC, JIeTiCaKIiHHUN TIporiec, (hOpMYISIpHHA, eKCTPaOpAMHAPHUH, PO3BUTOK
MIPaBOBOT'O MUCIICHHS, ITPABOBA JIMCHICTb.

Annotation. The article analyzes legal thinking as an important component of the
legal culture of the individual. It corresponds to the general characteristics of thinking and
has its own specific features. Modern legal thinking is based on the principles of both
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rationalism and irrationalism, because the understanding of law as the primary link of
legal thinking is an evaluative activity that consists in comparing legal norms, phenomena
of social reality with the value of law and legal values.

Historically, the formation of legal thinking can be attributed to the ancient period.
It was in ancient Greece and Rome that court hearings appeared with the parties and
witnesses. In clarifying the circumstances of the case, the parties, witnesses, praetors and
judges based their reflections on ideal objects, the detachment of which from reality could
lead to miscarriages of justice and injustice.

Aristotle, in the plane of thinking, solves the problem of prejudice by resorting to
moral and ethical norms. And then, based on morality and justice to use the laws of logic
in the field of ancient justice. Thus, the philosopher as a result of legal thinking finds 3 key
links of objectivity and independence of the judicial process: justice, morality, logic.

The next significant stage in the development of legal thinking took place in ancient
Rome. And if Aristotle considered justice in the ethical plane, the idea of Roman law shifts
the emphasis to the plane of government and state organization. Moreover, this process
took place gradually, going through three types of litigation: legisactive, formulary and
extraordinary, each of which was more perfect than the previous one.

Thus, in ancient Rome, there was a process of transferring the understanding of
justice from the moral and ethical plane to the sphere of power and administrative
management, which was based on clearly defined and guaranteed actions of the authorities
and their subordinate courts. The Roman authorities managed not only to guarantee justice
within the existing laws, but also to create mechanisms that allowed to abandon outdated
laws and create new ones (praetorian formulas in the formular process, administrative
decisions of prefects - in the extraordinary). In addition, the possibility of appealing a court
decision becomes a new guarantee of a fair trial.

Key words: legal thinking, legal culture, genesis, legal analysis, litigation,
legisactive legal process, formulary, extraordinary, development of legal thinking, legal
reality.

IMocranoBka mpo6aemu. /{1 Toro, mo0 Mi3HATH MPaBOBI SBUINA 1 3B'SI3KH MK
HUMH, TIOAWHI TOTPiOHO 3pO3YMITH CYTHICTH Ta COIiajbHE NMPHU3HAYEHHS [WX SBHII,
VSABUTH iX 3MICT Ta XapaKTepHi SKOCTi i pucH, abcTparyBaTucs Bim 0e3idi KOHKPETHHX
KUTTEBUX cutyariid. llInsxom MucneHHs HEOOXiMHO CTBOPUTH ieabHUI 3pa30K TOTO YU
IHIIIOTO MTPaBOBOTO SBUINA, HAPUKIIAJ, TIOHSATTS, IPUHIAIIB, GYHKIINA, GOpPMH TIpaBa 91
MeXaHi3My MPaBOBOTO peryioBaHHs. Maroun niepen co00r0 Takui ineanbHui 3pa3oK, Ciin
B ySIBi HAMAITIOBATH Pi3HI MOXKJIHBI 3B'3KHU MPABOBUX SBUII MiXK COOOIO.

[lisHaHHA TPaBOBUX SIBUII 1 3B'A3KIB MK HHUMH TOTpeOye 3IIMCHEHHS CKJIaTHUX
MIPOIIECIB JisTHHOCTI TOIOBHOT'O MO3KY JIFOJMHU Ta iX BiJIOOpaKeHHS IUISIXOM MUCIICHHS.
Kpim Toro, cydacHa niiicHicT, BUMarae Bif mpodecioHasa ropucra Iie W HasBHOCTI
BHCOKOT'O PiBHS IIPABOBOI KYJIBTYPH Ta KyJIbTYPH IOPUAMYHOTO MUCIICHHS.

AHani3 mociaigkedb i myoOaikauniil. TinymMaueHHs NOHATTA NPaBOBOTO MHCIEHHS
HaJeKUTh N0 chepu HAyKOBHX IHTEpeCiB TaKux HayKoBIiB, sk bapanos ILIL,
Manaxos B.IL., I'ycapes C.J., Cxakyn O.®., Imurpienko FO.M., Anekcees C.C. Ta iH.,
SIK1 PO3IIIAAAIOTH 110 KATErOpilo B KOHTEKCTI BUBYEHHS MPaBoBoOi cBioMocTi. Bupimenns
npodeciiHuX I0pUIUMYHHUX 3aBJlaHb BUMArae paBoBOro MUCIeHHs. JlochHiKeHHIM bOTro
acIeKTy NpHCBSAYeHI poOoTH 3apyOikHux ydeHux: E. Annepca, I'. J[x. bepmana, M.
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Bebepa, I'. Panoypra, K. 3eitdapra, I'. Kenbzena, FO. Xadepmaca, O. Xedde, K. P. [lImirra
Ta iHIII.

[pyHTOBHE IOCIiIKEHHs i aHali3 HalpalloBaHb HAYKOBLIB INOAO KOHIIEIIIiH
pO3TIIsIy MUCIEHHEBOI HisiibHOCTI mpoBeneHe B mpamti LJI. IMaciuamka «llcuxomoris
noeTamHoro (GOpMyBaHHsI ONEpalifHUX CTPYKTYp cHcTematu3anii». Chnuparoduch Ha
cucreMuuii minxin JleontheBa O.M., nmemyktuBHuii meron [amenepina I1.51., momo
BHUBYEHHsI mporecy (opmyBaHHs pozymoBux naid, [laciuamk 1. [I. mpuxomuts 10
HACTYITHOTO BUCHOBKY: MUCJICHHEBA JISUTLHICTD € TIEBHOIO CKIIAJHOK «CUCTEMOIO €HOCTI
MeTH, 3aco0y Ta pe3ylbTaty, OTpUMaHoro B mpoueci» [1, ¢. 2; 2, c. 4], 3acHOBaHOMY Ha
MPEIMETHOCTI Ta MOTHBAIlii MO0 BYMHEHHS IIOCTIJOBHOCTI MHCJICHHEBUX MOid 1 €
YCBiJOMJICHOIO.

Bigrak, MeTo0 [OCHIMKEHHS € TIPOAaHAII3YBaTH Ta Yy3aralbHUTH OCHOBHI
MOJIOKEHHS TPOIECY CTAHOBJIEHHS Ta PO3BUTKY KYJIGTYpPH ITPAaBOBOTO MUCIICHHSI.

Bukaan ocHoBHoOro marepiany. MucneHHs sk QYHKIS JFOACEKOTO MO3KY — i€
COIIaJIbHO 3YMOBJIGHHH IMPOIIEC, OCKUIBKA PO3BUBAETHCS Y B3a€MOJIi, CIUIBHINA Mpalli,
CIJIKYBaHHI 3 IHIIMMH JIIOABMU. J[)KepenoM 1 KiHIIEBOIO METOI0 MHUCIIEHHS € CyCHiibHa
MpaKTHKa.

IcTopuyHO JIIOACTBO 3aKpIIUIIOBAIO PE3YJIBTATH CBOET MISJIBHOCTI Y 3HAKOBUX
cucreMax (y CJIOBi, MOBI, MaTeMaTHYHHUX 1 JIOTIYHMX 3HAKaX TOIIO), 3aCBOIOIOYH SIKi,
JIO/IMHA BYMATHCS MHCIUTH. [HpopManiiina (QyHKIisS KylbTypH repeadadae MOXKIUBICTD
ICTOPMYHOr0 HaKOMMYEHHS iH(opMallii, 1110 mepedyBae B po3nopspkeHHi oauau. Ocoda
Ti3HAETHCS TIPO Ti ab0 1HII TOMii, SIBUIIA, MPEAMETH, TIPAKTUIHUM IIIITXOM BHUSBIISE iXHI
BiracTuBOCTi. [licimst doro HiOM 3akpimuitoe, (ikcye YABACHHS 1 MOHATTS PO HHUX,
Hacammepen y cinoBax. Jlymka HaOyBae y cjoOBI MaTepiaabHOi OOOJOHKH, CTae
00’€EKTUBHOIO MIMCHICTIO JUIsI OTOYCHHS. 3aBIsSKH (OPMYBAHHIO 1 3aKPITUICHHIO Y CJIOBi
IyMKa HE 3HHMKA€ 1 HE 3racae, JeNBe BCTUTHYBIIM BUHUKHYTH, BOHA MIITHO (IKCYETHCS B
ycHi abo muceMoBii opmi. Dikcaris, 3aKpirieHHs, 30epeKeHHs, Mepeada 3HaHb 3a
JIOTIOMOT'OF0 MOBH BiJl OJTHIET JIFOMHM IO 1HIIO1, BiJl TOKOJIIHHS /IO TIOKOJIIHHS CTBOPIOIOTH
ICTOpHYHY CHAJKOEMHICTh 3HAHb — CIIAJKOBICTh. 3aCBOEHHS WX 3HAHb IPHUBOAUTH JIO
PO3YMOBOT'0O PO3BUTKY JIFOJIMHU, TIOB’SI3y€ ii MUCIICHHS 3 Mi3HABAILHUM JIOCBIIOM YChOTO
mozacTea [3, c. 129-130].

[IpaBoBe MUCIIEHHS — Ba)XJIMBHH KOMIIOHEHT MPaBOBOi KYJIbTYpH iHIUBiAa. BoHO
BIJINIOBi/Ia€ 3araJlbHAM XapaKTePHUCTHUKAM MHCJICHHS Ta Ma€ BIAcHI crienudivni pucu. Ha
nymky O. OBUMHHIKOBA, PABOBE MUCJIEHHS — 1€ «(EeHOMEH MPaBOBOi chepu TyXOBHOT O
CBITY ITIOJIHH, TTPOIIEC PO3YMIHHS COLIaThHO-TIPaBOBOI AIHCHOCTI, pE3yIbTATOM SIKOTO €,
3 0fHOTO OOKY, OaXkaHe 1 TO3UTHUBHE MIPABO, 3 IHIIIOTO — KOMILIEKC MPAaBOBHUX 3HAHB, 3BUYOK
1 3pa3KiB MOBEMIHKH, 0 (POPMYEThCS ¥ IHCTUTYIIOHANI3YETHCS y TTPABOBIH CBIIOMOCTI i
IOpPUANIHOMY CBiTOrIIS JiFoauamy [4, ¢. 309].

CydacHe mpaBOBe MUCIEHHS IPYHTYETHCS Ha 3acajax SK palfioHami3My, Tak U
ippaiioHa i3aMy, OCKUIBKH PO3YMIHHS MPaBa K MEPBUHHOT JIJAHKH MPABOBOTO MHUCIICHHS €
OLIIHOYHOK [ISUTBHICTIO, IO TIOJNSTAE B MOPIBHSHHI MPAaBOBUX HOPM, SIBHII CYCITUTEHOL
TIMCHOCTI 3 MIHHICTIO TpaBa, a TaKOX 3 MPABOBUMH IIHHOCTSMH, 30CEPEDKEHUMHU B
JpKepenax mpasa [5, c. 191].

Bauunin B.A. posrismae mpaBoBe MHCIEHHS SK BHYTpIIIHIO (opMy mporecy
po3yMmiHHA mpodecioHaToM-TIpaBO3HABLEM NPaBOBOI AIHCHOCTi, pe3ynbTaToM podoTH
SIKOT'O € BIJIIOBiJ{HA MpPaBOBa MOBEJiHKA B KOHTEKCTI MO3UTHBHOTO IMpaBa, 10, Y CBOIO
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4epry, BTUIIOETHCS y MpaBOBil KynbTypi mpodecioHana-nmpaBo3HaBLs. [3 3a3HayeHOro
BHU3HAYEHHS MOKHA BUOKPEMUTH Horo 00’ €kT Ta mpeamMer. O0’€KTOM BUCTYNAIOTh TPaBOBi

SBHINA, SKI y 3B’A3KYy 3 BJIACHOIO IOPHIUYHOIO KBajidikamiero, BIaIHUMH
MOBHOBKEHHSMH Ta MiANOPSIIKYBaHHAM 3aKOHY, BHUCTYNAIOTh SIK TIEBHUH BHI
npodeciiHOro MHUCIEHHS, SIKU BUPI3HAETHCS Bill MOBCIKACHHOIO MHCIICHHS JIOIUHH, 1
3HAaXOAUTBCS B MEKaX YITKO OKPECICHOrO MPAaBOBOTO MOJISA. Y CBOKO Uepry, MPEAMETOM
MPaBOBOI'0 MUCJICHHS, 30KpeMa HOro KyJlbTypH, € MPaBOBi SBUILA, BACHOBKH PO MPAaBOBi
SIBHIIA, SKI CTOCYIOTHCSl MPABOBUX IMOHATH Ta KaTEropid, opma Ta 3MICT SIKUX OyIyTh
BUPAKEHI y IOpUINUHI (HOpMi, 1110 BUHUKAIOTH B TpoIieci peanizaiii mpasa [6, c. 13].

IcropruHO QopMyBaHHS IOPUIANYHOTO MHUCICHHS MOXKHA BiJTHECTH IO aHTUYHOIO
nepiony. Came y craponaBHiit ['penii Ta Pumi 3’sIBISIETbCS CyqOBUH pO3IIIS] CIIpaB i3
3aCITyXOBYBaHHSM IO3MIIN CTOPIiH Ta CBiAKIB. 3’5COBYIOYM OOCTaBUHM CIIPaBH, CTOPOHH,
CBIJIKH, TIPETOPH Ta CyAJi OyayBaJid CBOI PO3JYMH Ha ijiealbHUX 00’ €KTax, BilipBaHICTh
SIKMX BiJl peaJIbHOCT1 MOTJIa IPU3BOJIUTH JI0 CYJIOBHX IMIOMUJIOK Ta HECTTPABEAINUBOCTI.

B mporeci Takux po3aymiB GOpMYEThCS MUCIIEHHS, TOMY TPOIEC PO3yMYBaHHS B
TOJIOC CTa€ HOPMOIO Ta 3 4YacoM IMEpEeTBOPIOEThCS Ha CyAoBy IpoMoBy. KpiMm Toro,
3Ha4YeHHs HaOyBae 1 eEeKTUBHICTH JI0KA3iB, SKi CIIMPAIOTHCS HA Taki po3aymu. SIK BioMo,
codicTH, SKi JOCKOHAJIO BOJIOJIUTA BMIHHSIM NEPEKOHYBATH, MTPOMIOHYBAIN CBOI TOCITYTH
MPEACTABHUIITBA KIIIEHTA B CYJli, TAPAHTYIOUH JIOBECTH OY/b-sKY IO3UIIIIO «i 33, 1 IPOTH».
B pesynbraTi 1hOr0, CyIOBHIA MPOIIEC BIIXOAWB BiJ 00’€KTUBHOTO PO3TIISLY CIPaBU IO
CYTi Ta TIepETBOPIOBABCS HA B3a€MHI OOBHHYBAa4YeHHS CTOPIH y OpexHi Ta BHUKPUBIICHHI
obcraBuH crpasu [8, ¢. 40-41]. Bapro 3ramatu «Anosorito CokpaTa», B sKiii dizocod
[MOYMHAE CBill BUCTYI B CYy.i 31 CIIB: «... MOl OOBHHYBaUi... HIYOr0 iICTHHHOI'O BOHH, 11O
MpaBIi KaKydH, He CKa3ad. [3 6araTeox iXHIX HAKJIEHiB, OAHE MEHE 3IUBYBAJIO HANOLTbIITE
- [0 BU TTOBUHHI OCTEpiraTucs, Sk OW s HE BBIB Bac B OMaHY, OCKIJIbKH 5 CHUIBHHMA B
OpaTOPChKOMY MHCTEIITBI. .. OCh 1€ 37aJI0CSI MEHI 3 iX 00Ky HaiOLIbII 0€3COPOMHUM, - Xi0a
TUTBKH, SIKIIO BOHM HE HA3WBAIOTh CHJIBHUM B OPAaTOPCHKOMY MHCTELTBI TOTO, XTO
rOBOPHUTH TpaBay»[9, c. 3].

TakuM 9WHOM, OCKITBKM PO3MIPKOBYIOUH, MOXKHa OYIIO TOBECTH IO 3aBIOAHO
(mampukian, sk 3eHOH y ATOpisSiX IOBOAWB, IO PyX BiACYTHIH 3a 3pa3koM 3MaraHHs
Aximry 1 Yepemaxw), TO BHPIIATA [0 TpoOJIeMy Yy [NaBHHHY HaMarajiucs IBOM
cnocobamu. [lo-mepmre, e momryk cyzami, skuid OyB BiI3HA4YaBCS CIIPABEIMBICTIO MIPH
posrismi crpas. Ilo-mpyre, 3BepHEHHS 10 MemiaTopiB, AKi OylIM HEyIepemKeHUMHU MPU
BupilieHHs cropy. OcoOmMBY yBarm IMIM THUTAHHAM TPUAUISIB ApPHUCTOTENb, SKUH
HaMaraBcs YHOPMYyBaTH c(epy po3AyMiB, UL TOrO MO0 YHEMOXKIUBUTH JOKa3yBaHHS
Oyap 4oro, IPOTH CyTi Ta pealbHUX 00cTaBWH cnpaBu. KpiMm mporo ¢izocod 3amaBcs
HEOOXITHICTIO BU3HAYEHHS MOHATTS cIipaBeTBOCTi. [lounHatoun 3 dhopMyIroBaHb, IO
CIIPABEIMBICTB 1€ «CIITyBaHHS 3aKOHY» Ta «CepeAnHa HiK 30MTKaMH Ta BUTOIOI0», Tali
Apucrorens y «HikomaxoBiif eTHIli» HamaraeTbcst 3°sCyBaTH, IO TaKe CIPaBETHBE
PpIlIeHHs He3aJIeKHO Bij Horo 3akoHHOCTI. L{e mosicHIoeThCst TUM, TII0 B cTapoaaBHii [ 'pertii
3aKOHIB OyJI0 BiIHOCHO MAJIO i JIUIIIE 3 OCHOBHHX MTUTAaHb, TOMY CIiyBajH iM He 3aBXKIIH,
4yepe3 uMcieHHI nporaiuHd. Omke, ApHCTOTEnb, B IUJIOMIMHI MUCIEHHS, BHpILIye
npoOieMy HIISIXOM 3BEPHEHHS 10 MOPaJIbHUX Ta ETHYHUX HOPM. A 1ali, BXK€ CIIMPAIOUUCh
Ha MOpajb Ta CIPaBEJIMBICTb MMOYMHAE BUKOPHUCTOBYBATH JIOTiYHI MPHHOMU B cdepi
AQHTUYHOTO CYJOYMHCTBA. TakuM 4YMHOM, (itocod B pe3yibTaTi MPaBOBOrO MHCIECHHS
3HAXOMUTh 3 KIIOYOBI JaHKH OO0 €KTHBHOCTI Ta HE3QJIEKHOCTI CYyIOBOIO TIPOIECY:
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CIPaBEUINBICTh, MOPAIBHICTh, JIOTIUHICTh, SKi O MH CBHOTOJHI Ha3BalU 3acaJaMu

CYJOYMHCTBA.

Hacrynuuii 3HauHMii eTam pO3BUTKY MPaBOBOrO MHCIEHHS BigOyBcs B
crapogaBHboMy Pumi. Came Tam cdopmyBanack ifges mpapa, SK TapaHTOBaHA BIAJION0 i
3aKOHOM CIIPaBETUBICTD [UIS JTIOMUHU. | K10 ApUCTOTENb pO3MIIAAaB CIPaBEAJINBICT B
STUYHIH TUIOIINHI, TO i7Ies] PUMCHKOTO MpaBa 3Millly€e aKIEHTH B TUIOIIUHY YIIPABIiHHS Ta
nepkaBHOI opranizanii. [Ipu yomy, 1eit mpoiiec BiOyBaBcsi IOCTYIIOBO, POUIIIOBIU TPU
PI3HOBUAM CYIIOBOTO TPOLIECY JETiCaKIiHHUN, (OPMYJSpHUN Ta EKCTpaopaUHAPHUH,
KOJKHA 3 SIKUX OyJia TOCKOHATIIIOK 32 MOMEPEHIO.

[NepmronodaTkoBo, K i B OyAb-IKOMY CYCIIBCTBI KOH(MIIKTHI Ta CHIpHI CUTYyaii
BUDIIIYBAIKCS IUISIXOM CaMOpO3NpaBH 3 KpUBAHUKamu. llepexim Big mpuBaTHOI
caMopo3MpaBH J0 JAePKABHOTO CyAy BinOyBaBcs mocTynoBo. [IpoMibKHIMHE eTaniamu OyIu:
a) crcTeMa perjJaMeHTallii MPUBaTHOI pO3MPABH [UISTXOM BCTAHOBIICHHS TIEBHOTO MOPSIIKY
3aCTOCYBaHHS HACHIIBCTBA JI0 KPUBJIHUKA, «OKO 32 OKO, 3y0 3a 3yO»; 0) cucTeMa BUKYIIIB,
TOOTO BHUILIATA TPOIIOBOT KOMIIEHCAIIIT 32 3aMoisiHY IIKOAY; B) Mepeaaya clipaBy 3aXUCTy
MpaBa opraHaM JIep>KaBH.

[osiBa nericakiifHOroO CyAOBOro mpoiiecy (Bifg Jyat. leges actio — 3aKoH B fii, Jist
3aKOHY) CTaJI0 BU3BHAYHUM JIOCSITHEHHSIM CBOT'O Yacy. X04a apXaiuHi 3aJIUIIKA [TPUBATHOT
CaMOpO3MNpaBy 3 IMOPYIIHUKAMU IpaBa 3HAKMILIM Yy HBOMY CBIH BiIOMTOK. OCKLIBKH
MATNYKY (BIHAMKTH), sIKi CTOPOHU, HAKIIAJAH HA CIIPHY Pid, - € CHMBOJIOM CITHCY, KOTPHUM
B JIaBHI YacH 3/iiCHIOBaBCs 3axucT MpaBa. OHAK MPOXOAUTH Yac 1 JiepkaBa MPOroJoye:
«IIpumnuHITE cCaMOpO3MpaBy, BIATENED 5 - AepKaBa - Oepy Ha cebe 3aXHCT Mpas, IHTEPECIB
cBOiX Tpomaasa». llel icTopudHMi eTam BimoOpa)XeHWUH B JIETICAKIIMHOMY IIPOIeCi -
HaIPHUKIHII TepIoi cTaii mperop KoMaHaye: « IpumuHITE criip» i BUPIITYe TUTAHHS TIPO
nepenavy CIpaBu 10 Cy1y.

KirouoBrM y JericakmiifHOMy CyIOBOMY Iporieci Oyia ypodnucTa 3asBa pUMCHKOTO
IrpOMaJsHUHA MaricTpary, BUpa)keHa B TOUHO BU3HAUYEHHX CJIOBAX 1 MOB'A3aHa 3 IEBHUMU
nistmu. L 3astBa HeoOXigHA, MO0 po3MOYaTH CIIpaBy B CYAl 1 3MIHCHIOBATH CBOE MPABO.
[Iprgomy HemoTpuMaHHS HANEKHOT (POPMU CHPUUHHSIIO BTpaTy mpoiiecy. Citif BIAMITHTH,
0 OCKLUTHKH Ha MI€3AAaTHICTH 0coOM B Pumi BrumBas i (ismdHU cTaH, TO TIIyXOHIMI HE
MOTJIH YKIIAJATH TaKi yrOH, SIK CTHITYJIAIIS 1 BUCTYATH B CY/I i1 9ac Jii JIericakimiiHoro
MIPOIIECY, OCKUIBKM BiH BUMaraB 00OB’S3KOBOTO YPOYHCTOTO MPOTONOMIeHHS (hopMy. A
mrMchEMOBa (opMa IMO30BHOI 3asiBH Y HROMY 1€ Oyia BiZICyTHS. Y ce 3BOAUTHCS IO TIEBHUX
TOYHO BH3HAYEHWX 3aKOHOM IMIpOIeCyalpbHUX il Ta ¢pa3. JlericakmidHuii mporrec
Bi3Ha4YaBCs OOTSHKIMBUAM (DopMajisMoM, HaJI3BHYANHO CKIAIHOI MPOIEnyporo i OyB
pO3paxoBaHUi Ha JOCUTH OOMEXEHH TOCIIOIAPCHKII 000pOT.

VY apyromy nepioni PuMcekoi pecriyOitiky IBUAKAN PO3BUTOK 30BHIIIHBOT TOPTiBI,
MIO’KBABIICHHSI BUPOOHMUIITBA, TOPTIiBJIi, JIUXBApCTBA, 3YMOBIIOE 3POCTaHHS KUIBKOCTI
MaNHOBHX CIOPIB, sIKi HOTpeOyBasin eEKTUBHOIO 1 IBUAKOTO BUPILIEHHS. 3p03yMilo, 10
JIETiCaKIiHHUHN TIPOIieC i3 CBOIM Ha3BUYAHUM (POpMai3MOM YKe He MIr 3aJ0BOJEHUTH
noTpedn eKOHOMi4HOI npakTuku. CycnilbHE KUTTS BUMArajo BiJ CYJOYMHCTBA OLIbII
THYYKOi (hOpMU HiSITEHOCTI.

Crpomennii NOpAI0K IUBLIFHOTO MPoIiecy 3'aBUBCS 3a 3akoHaMu EOyTia mix 149 i
126 p. 1o H.e., Kou BUHUKAE GOPMYJISIpHUI Cya0BUil npoliec. Bin mossiras y nepenecenHi
HeoOXiHOCTI GOPMYITIOBATH MIPEAMET CIIOPY 3 000B'S3KY CTOpPiH Ha 00OB'I30K mperopa. 3
TOYKH HOTJISIIY T€HE3H IPAaBOBOTO MUCIIEHHSI TAKUHM MOPSIIOK OyB IPOrPECUBHUM 1 IKICHUM
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«CTpUOKOMY, 0COOIHMBO B poO0Ti IpeTopiB. OCKiNbKH, Y (YOPMYISIPHOMY MPOLIECI CTOPOHU
nepen MaricTpaToM BHKJIAJald CYTh CIIPaBU B OyAb-SIKUX BHCIOBaxX i B Oyab-sKiil ¢opmi;

HAJATH X MPETEH31sIM CTOPiH BiAMOBITHOTO IOPUANYHOTO BUPaA3y Terep OyB 3000B's13aHUI
nperop. I3 TMOsICHEHb CTOpPiH BiH BHBOAMB IOPUAMYHY CyTh CHOpY 1 BHKIaAaB ii y
crenianbpHii 3anuci Ui CyAsi, TpU3HAYeHOMY I PO3Tisny wiei cripasu. Ll 3amucka
Cyull 1 € TPeTOPChKO (OPMYJIO, BiJ SKOi M IHOXOAWTH Ha3Ba CaMOro MpPOIECY -
bopMynspHUH.

CriBcTaBlieHHS KIIOYOBMX XapaKTEPUCTHK JIEracaklifHOro Ta (GOpMYISPHOTO
MPOIIECIB TO3BOJISIE MPOCIIAKYBATH €Tall PO3BUTKY Ta YIOCKOHAJECHHS CYyJOYMHCTBA B
CTapofaBHbOMY PHMi, a TaKoX 3p03yMiTH HEOOXiJHICTH OUIBIIOCTI CYJOBUX MPOLEAYp B
POMaHO-TepMaHChHKIH TTPABOBI CHCTEMI.

3 migBUIIEHHAM KBaliQikamii 1MIEpaTopchbKUX YHHOBHHKIB 3pOCTaE  iXHA
IOPHUCMKIIIMHA POJIb: Y 3B'3KY 3 CBOIMHU MONIIEHCHKUMH (PYHKIIISIMH BOHU PO3TIIsLIANU U
MPHUBATHI CHOPH, TOB’SI3aHi 3 TMONIIEHCHKUMH CcHpaBamH. [3 3aHenajoM MpeTopchKoi
TBOPYOCTI 1 TPUIUHEHHSIM PO3BHUTKY IPETOPCHKOTO EIUKTYy HOB1 BiTHOCHHH, SKi
3apOKYBaJIMCS, MOTIIM 3HANTH COO1 3aXUCT TUIBKH B €KCTPAOPAMHAPHOMY TOPSIKY. Tak
0COOJIMBOrO TOIIMPEHHS Ha0yBa€ EKCTpAaoOpJAWHAPHUI TMpolec B  IMIIEpaTOPCHKUX
MIPOBIHIIISX, TIPABHUTEI IKUX SIK JISTIETaTH IMITEpaTOpa OCBOIOIOTH IIPUHOMH IIHOTO TIPOIECY
1 BCe YacTillle BAAIOTHCS J0 OCOOMCTOrO PO3IVISAY CHOPaBH BiJ MOYaTKy N 10 KIHI.
[MocTynoBo mpaBUTENsSM PUMCHKHX TPOBIHIIN Oyl0 JOpPYY4eHO caMHM BHPIITyBaTH
IUBUIBHI crpaBU. 3amiHa (OPMYISIPHOTO TPOIECY EKCTPAOpPIAMHAPHUM O3Hadaja
JOKOPIHHY 3MiHY B PsIi OCHOBHHUX TPHUHITUIIB. PoO3risa crnpaB BTpaTWB IyOMidHUN
XapakTep, YCHHHA TpoIeC 3aMiHIOBAaBCS IMUCHMOBHM. PillIeHHsI 1O cIipaBi BHHOCHB HE
cynns, a npedeKT y BUIJIAI HaKasy, BIAIHOIO PillleHHsS. Yce, 110 BimOyBajocs Iia yac
pO3IIIsiAy CHpaBH, 3aHOCHJIOCS A0 IIPOTOKONY CyIOBOro 3acigaHHs. Jlomyckaiock
OCKap KEHHS CYJOBOT'O PIlICHHS y BHUIIY 1HCTAHIIIO - &K JO IMIIEpaTopa, 1110 Majio Ha3BY
apellatio — amessis.

Takum unHOM, B CTapogaBHROMY PuMi BimOyBcst mpoliec mepeHeceHHs pO3yMIiHHS
CHPaBEUTMBOCTI 3 MOPAIbHO-ETUYHOI IUIOMIMHU B cepy BiIaay Ta aAMiHICTPATHBHOTO
VIOpaBIiHHA, MO OyAyBaBCS Ha YITKO BU3HAYEHWX Ta TAPAHTOBAHMX JifX BIIATHHUX
Cy0’€eKTiB Ta MAMOPSAAKOBAHKUX iM CyiB. PUMCBHKill BIaji BAAJIOCS HE JIMIIE TapaHTyBaTH
CHpaBeUINBICTh B paMKaX iCHYFOUMX 3aKOHIB, aJie 1 CTBOPUTH MEXaHI3MH, SKi JO3BOJISIIA
BIIMOBIIATUCS BiI 3acTapiiliX 3aKOHIB Ta CTBOPIOBATH HOBI (IIPETOPCHKI (OpMynH B
(hopMyIsIpHOMY TIpOIIECi, aAMIHICTPATHUBHI PillIeHHS TP eKTiB — B €KCTPAOPANHAPHOMY ).
KpiM Toro mosiBa MOXJIHBOCTI OCKap>KE€HHSI CyIOBOT'O DIllIEHHSI CTa€ HOBOIO TapaHTIEIO
CIIPaBEIUIMBOrO PO3TISIAY CIPABU.

CyTTEBO CIPHUSATIO PO3BUTKY IIPABOBOIO MHUCIEHHS B II€PiO] aHTUYHOCTI MOsBa
KJacy npogeciiiHUX FOPUCTIB, SIKi JOMOMAaraiy KIi€HTaM MpaBUIIbHO O0MpaTH (HOpMYIH
(popmy mO30BHOI 3asBH), i OJHOYACHO B3aEMOMISIIM 3 IpPETOpamMu, mpedexramMu Ta
CyAIsIMH. A TaKOX NOsBA IOPUAWYHMX LIKJ, /1€ BHBYAJIM 3aKOHM 1 3aCBOIOBAIM Ha
MPUKIIAIaX OKPEMHUX MPOLECIB CIIOCOOH IOPUINYHOIO MHUCIIEHHS.

BpaxoByrouu BuKJIaieHe, MOKHA 3pOOUTH HACTYITHI BUCHOBKH: [TPAaBOBE MUCIICHHS
K LEHTpaJibHa JlaHKa MPaBOBOI KYyJIbTYpH — L€ TIIOeTalHa, po3yMOBa, TBOpYa,
IHTENeKTyalibHa AisUIbHICTD MpodecioHana-paBo3HaBLs B IPOLEci MPaBOBOI KOMYHIKaLii,
CHIpsIMOBaHA Ha Mi3HAHHSI, OLIHKY IPAaBOBUX SBUII, BAKOPUCTAHHS HOPM IpaBa, IPaBOBUX
NPUHLMIIB 17151 peattizanii cy0’eKTMBHUX MpaB Ta 00OB’SI3KIB SIK camMoro npodecionana-
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MPaBO3HABLA, TaK 1 IHIIMX CY0 €KTIB MpaBa, IO 30cepePkeHa Ha OL[iHIOBaHHI MPaBOMIpHOT
Y HENPaBOMIPHOT TIOBEAIHKHM 32 TOMIOMOI'0I0 BUKOPUCTAHHS CY’KEHb, 110 CTBOPIOIOTHCS

i/ BIUIMBOM SIK PalliOHANbHUX, TaK i ippallioHaTbHUX YHHHHKIB.

IOpunuune mucieHHS B €MoXy aHTHUYHOCTI — 1€ apUCTOTENIBCbKE MHCICHHS, B
LEHTP1 SIKOTO CTOITh pUMCBbKe mpaBo. OCHOBHI CIIOCOOM MOOYIOBH IOPUAWYHUX TOHATH
3agae came Apuctorenb. CyLKeHHS PO CUTYyallil, SIKi pO3rIISAaoThC B CYAl Ta CTalOTh
MIPEIMETOM CIIOpY Terep OyayIOThCs HEe CTUILKY Ha TIOKa3aX CBIJIKIB, CKIIBKH Ha MPaBOBHX
TepMiHaxX Ta MOHATTAX. BUHHKAIOTH MPOLEAYpU TIIyMaueHHs Ta iHTephpeTaiii mofii, a
TaKOX MOXJIMBICTh MOOYJIOBU JIOTIYHUX BEpCid, SIKi HAHMEHIIMM YHMHOM 3aJieXaTh Bij
IIOKAa3iB CBIJIKIB.

CyTT€BO CIPHUSIIO PO3BUTKY IPABOBOI'O MHCICHHS B IEPiOA aHTUYHOCTI I0sABa
KJacy npogeciiHuX IOPHCTIB, sIKi JooMarajiy KIi€HTaM MPaBWIbHO 00upaTu GOopMyIIH, i
OJTHOYACHO B3aEMOAISLUIM 3 TIperopamu, NpepeKTaMu Ta Cy[UIIMH. A TakoX TOsBa
IOPUIIMYHUX HIKLJ, JIe BUBYAIM 3aKOHHW 1 3aCBOIOBAJIM Ha MPHKIAAaX OKPEMHX MPOIIECiB
CHOCOOH IOPUIUIHOTO MUCJICHHS.
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m. Kuis, Ykpaina

MOIYJIICTCBHKI IPAKTUKHA B YKPAIHCBKOMY MMOJITUYHOMY
JUCKYPCI TA MEXAHI3MH IX MIHIMI3AILIII

Anomauin. Y pobomi npedcmasieno ananiz HAyKo8O-meopemusyHux KOHYenyiu i
niox00ié 00 GU3HAHEHHS NPOONEMAMUKU CYCRITbHO-NOIMUYHO20 (EHOMEHY NONYIizmy,
BU3HAYEHO MapKepu NONYAi3MYy, HA OCHOBI SKUX 3ANPONOHOBAHO cmpamezii npomuodii
OeCcmpyKmuHUM HACTIOKAM NORYIIZMY, 30KpeMd, 8 KOHMEKCHMi HOJIMUKO-NPABo8020
acnexkmy CyuacHo2o yKpaincbko2o OUCKypcy.

Knrwouoei cnosa: nonynizm, nonimuuna Kyiemypa, CyCRiIbHO-ROAMUYHA KpU3d,
CYCRibHa C8I0OMICIb, 10€e0N102Is, eleKmopam, poMAOAHCbKe CYCRITbCMBO, NOJIMUYHULL
aidep.

Annotation. The paper presents an analysis of scientific and theoretical concepts
and approaches to defining the socio-political phenomenon of populism, identifies markers
of populism, based on which strategies are proposed to counteract the destructive
consequences of populism, in particular in the context of political and legal aspects of
modern Ukrainian discourse.

The article identifies the most common and influential manipulative technologies
of using populism by various actors in political practice and explores effective mechanisms
to minimize the negative impact of populism on a democratic society.

In modern realities, the term «populism» acquires a wide range of connotations
and approaches to interpretation. At the same time, this is typical not only for the media,
but also for the scientific sphere, because as the amount of information about the
phenomenon increases, so does the number of approaches to its interpretation, depending
on the allocation of a characteristic as a determinant of its essence. Equally relevant is the
guestion of the reasons that led to the growing popularity of populist political forces in
countries that have so far been considered developed democracies with a high level of
political education.

The conclusions reached by the author of the article suggest minimizing populism
as a negative phenomenon by real implementation of democratic principles and
mechanisms through ensuring full political participation of citizens in public affairs,
introduction of basics of political and legal education accessible to all segments of the
population and public awareness regarding the political, economic and social processes
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taking place in the state. Equally important for overcoming excessive populism is the moral
and ethical education of both citizens and politicians, aimed at improving the culture of
communication and responsible interaction.

Keywords: populism, political culture, socio-political crisis, public consciousness,
ideology, electorate, civil society, political leader.

IMocTranoBka npodJiemu.

VY cydacHUX pealisix, TEPMiH IIOMyNi3M» Ha0yBa€ MMUPOKOI KITBKOCT1 KOHOTAIIIH
Ta MIXOIB 10 TpaKTyBaHHs. BomHowac, 11e XapakTepHO He JIHIIE sl MEAIHHOT, ane i s
HAyKOBOi CQepH, OCKUIbKHM, 31 30UIbIIEHHSIM KiIbKOCTI iH(popMamii mpo sBHIIE,
30LIBIITYETHCS 1 KUTBKICTD MIAXO/IB 10 Oro TPaKTyBaHHS, B 3aJICKHOCTI BiJl BUJIUICHHS Ti€l
YH 1HIIOT XapaKTEpPUCTUKH SIBUIIA B SIKOCT1 BU3HAYAIBHOT BiIHOCHO caMoi #oro cyti. [Ipu
IIbOMY, KOXXEH 13 Hapa3l ICHYIOYMX IIXOMIB Mae€ Mia o000 JOCTaTHBO IIHMPOKY
TEOpETHUYHY 0a3y Ta BU3HAHMX Y HAYKOBIM CHUIBHOTI JOCHIJHHKIB, IO JOJATKOBO
YCKJIAJIHIOE BU3HAHHSI OJHOrO 3 HUX OUIBII pelieBaHTHUM 3a iHIm. BomHouac, SKIIIO
OMYCTUTH HEOOXIJHICTh YITKO TNPUTPUMYBATUCS pPaMOK OJHOIO MiAXOAY Ta
oleparioHali3yBaTH CHUIbHI NPAaKTUYHI O3HAKM CaMoOro sBHIA IONYJi3My, sKi €
CHUIBHUMHU IS BCIX MIAXOMIB, JOCHI/PKEHHS TMPAKTHYHUX HOro IPOSBIB 3HAYHO
CIIPOIILYIOThCS.

He MeHm akTyajdbHMM TaKOX € IUTAHHS CTOCOBHO TPWYMH, SIKI 3YMOBWIIH
3pOCTaHHS TOMYJISIPHOCTI MOMYIJICTCHKAX TMOJITHYHUX CHJI B yMOBax KpaiH, sKi J0
Cy4acCHOTO MOMEHTY BBAXKQJIHCSI PO3BHHCHHUMH JIEMOKPATiIMHA 13 BHCOKHM DPiBHEM
TIOJTITUYHOT OCBITH HAaCEJICHHS: «ANbTepHaTHBA 11 HiMewunHm» Ta mepemora JloHamsaa
Tpammna B AmepHuiIli € ICKpaBO BUPAKEHUMU TMPEIEACHTaAMH, SKi IPOTUPIYATh yCTaJICHIM
VSBJICHHAM MpO (aKTOPH, MDK SKMMH Ta IOMYyJi3MOM paHilmie OyJ0 BCTaHOBJICHO
kopessaiito. Taka crerudika TOBOPUTH PO HEOOXIAHICTH OHOBJICHHS IIEPETIKY YMHHUKIB,
SIKI BCTAHOBITFOBAIMCSI O sk 3MiHHI. [TogiOHE OHOBIICHHS B OCTaHHI POKH BXKE 3IHCHIOETHCS
y CydacHHX 3aXiJHHX HAyKOBUX IpAIsIX y KOHTEKCTI BUBEICHHS OKPEMHUX UYMHHHKIB.
Boanouac i3 num, 1esKi 3 HOBUX YMHHHKIB BUIAIOTHCS TAKUMH, 10 MOKJINBO TIPHITYCTHTH
iX OOyMOBIEHICTh MISUTHHICTIO TOMMYICTCHKAX CHJ y TOJITHYHOMY Ta COIallbHOMY
cepemoBHIIax epkaBu. Lle, y CBOIO uepry, akTyasi3ye MUTAHHS, Y € TOITYJIi3M SBHIIIEM,
CIIPOMOXXHHMM TIPOBOKYBATH Ta aKTyajli3yBaTH caM ce0e Ta Yd He CTBOPIOE NisIIBHICTH
MOMYJIICTCBKUX CHJI JIOJaTKOBE BIKHO MOXKJIMBOCTEH UII HOBOi MOIYJICTCHKOI CHIIH,
OCHOBHOIO OOIISTHKOIO SKOT Oy/1e CKUAAHHS «BKe Hee(peKTHBHOD» MOMEePENHbOI.

Cucremaruzaiiist Ta po3MO/iI YAHHUKIB Ha 3aJICKHI Ta HE3aJISKHI BiJ JisSUTBHOCT1
MIOTIePEHIX MOIMYIICTCPKAX CHJI, & TAaKOXX — JOCTI/KEHHS BIICYTHOCTI YM HasBHOCTI
KOpEJSIii MK TMONEepeIHbOI0 MiSUTBHICTIO TOMYNIICTCHKAX CHJI Ta PO3MIMPEHHSM BiKHA
MOXKJIMBOCTEH JUIA YCIIIXY TIOMYJIi3MY € Ba)KJIMBHMH JUISl BCTAHOBJICHHS BIUIMBY HasBHOI
CHUTYaIlil Ha MTOABIINH epedir TIEMOKPATUIHUX MPOLECIB Y CBITI.

Mera. BusBuTi HalimommwpeHim W BIUIMBOBI MAHIMTYJIATHBHI TEXHOJOTIl
BHKOPHUCTaHHS TOIYJI3MY PI3HUMH Cy0’ €KTamM¥l Yy TONITHYHIA MPAKTHI Ta JOCHTIJUTH
Ji€Bl MexaHI3MH MiHIMI3allil HEraTMBHOTO BIUIMBY TIIOMYJi3My Ha JIeMOKpPaTHYHE
CYCHIJIBCTBO.

Buxkiaa ocHoBHOro marepiany. «llomynism ykpaiHCBKOT €TiTH HPOSIBISETHCS B
TOMY, IIO B Hill MpOLBiTa€ MPUMITUBHUAN PI3HOBUZ HOJIITUYHOIO JIiAEPCTBA, NPAMO YU
OIOCEPEIKOBAHO OPIEHTOBAHUI Ha 3aBOIOBAHHS HOMYJISAPHOCTI 3a JOMOMOTOI0 TYYHHX
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JeMarorivHuX racell, HiYMM He MiAKPIIUIEHUX OOIlSHOK, 110 MPOSBISIETHCS, 30KpeMa, i B
MPaBOTBOPYIA MiSUIBHOCTI, CHPSAMOBaHId HA MiABUILEHHS TMOMITHYHOTO PEUTHHTY YU

3aJI0BOJICHHSI KOPITOPaTHBHUX IHTEpECiB, a HE Ha BIOPSAKYBAaHHS CYCHUIBHUX BiIHOCHH»
[1, c. 157].

TakuMm 4YuHOM, Yy Tpolleci BHBUCHHS BHHUKHEHHS Ta PO3BUTKY IOMYJi3My SK
MPOSIBY B YKPATHCHKIN MOMITHII, HEOOX1THO 3BEpHYTH yBary Ha IIeBHi OCOOJIMBI YMHHUKH,
3a SIKUX O3HAKH TOMYNI3MYy CTajl MEPMaHEHTHUM CYMYTHIM SIBUILEM, «PO3KBIT» SIKOTO
BinOyBaeThCs mia yac nepeasrbopunx neperodis. Ilpo ne cnymnro mume M. Kapmaszina:
«Jlobirae cBOro KiHIs 4YeproBe ACCATUIIITTS, & MU 3HOBY i 3HOBY TOJIOCYEMO HE 3a JIijia, a
JUIe 3a O0IISHKA. MU «IONITHYHUEN KOHCBIOMTAapiaT» — CIIOKUBaUi HAHEHMOBIPHIIINX
MOJIITUYHUX OOILSHOK-TIOOPEXCHBOK, JIFOOMTENI MaTPIOTUYHUX Tacenl, IUITOK 1 MidiB,
«TIOJIITUYHOT TPEUKM». .. MU JIETKO JOBIPSAEMO 1 O€3BIAMOBIAAIBLHO FOIOCYEMOY [2].

XapaKTepHOI 03HAKOIO TEPIINX POKIB HE3AISKHOCTI YKpaiHu € (hopMyBaHHS
YKpaiHCBbKOi MOJITHYHOI Hallii Ta HaI[lOHAJIFHOI CaMOCBIOMOCTi, B paMKax dYOro
BinOyBamucst  TpaHcopMariifiHi — mporecH, SK  BHYTPIIHBOMONITHYHI, Tak 1
3aralibHOCYCITUTBHI.

[Monituuni eniTH, sfki Ha modyatky 90-x Oyiau mpeAcTaBiieHI OFOPOKPATHYHO-
HOMEHKJIATYPHUMH UYHMHOBHHKAMH, a 4Yepe3 ITIEBHHUH dYac - KJIAHOBO-OJNIrapXiqyHUMH
CTPYKTYpaMH, CTBOPIOBAIM BUJIUMICTh JOTPUMAHHS JEMOKPATUYHUX MPHHIUIIIB, MTPOTE
HACTIpaB/Ii IEMOHCTPYBAJIN HECIIPOMOXHICTh 3a0€31euyBaTH CTAINI PO3BUTOK JIEPIKABH,
a TAaKOXX YHHKATH ab0 KOHCTPYKTHBHO BUPINIYBATH MONITHYHI KOHQIIIKTH. BiTun3HsaHUi
HaykoBellb B. KozakoB momo Takoi cHTyamii 3a3Hadae, IO «HAaBpSI YM MOXKHA
CIIOIIBATHICS HA T€, 10 HABITH ONITHMAIBHHH TIEpepO3MoIil (PYHKITIH Ta TOBHOBaYKEHB MK
BepxosHoto Pamoro, ypsmom i Ilpesmmentom Yikpainau (o came mo co0i BaKIWBO i
JOLLTBHO) CIIPOMOXKHHMH 3a1100IrTH KOH(IIIKTaM HOJITHKIB, 110 CTUMYJIIOKOTh IiABIAIHI IM
YIPaBIIHCHKI CTPYKTYPHU «IIEPEXOIIIOBATHY OJHA B OJHOI YIIPaBIIiHCHEKI TTOBHOBAKCHHSI;
IO TMParHyTh MiINOPSAAKYBATH CHJIOBI CTPYKTypH J€pKaBH CBOIM KOPHOPAaTHBHUM
iHTEpecaM, IO CXWJIBHI A0 MMyOJIIYHOrO BHUKOPHCTaHHS KOMIIPOMETYIOUHMX MaTepiaiB,
NPOAXY JICPIKaBHUX 110CAJ], YCYHEHHS! KOHKYPEHTIB Tomio» [3].

3 iHmoro OOKy, CyCIIIBCTBO 3 HAJIEI0 Ta OYIKYBAaHHSM Ha XUTTS 3a HOBUMHU
JIEMOKPATHYHUMH TPHHIUIIAMA 3iTKHYJIOCS 3 OaraTbMa HpPakTHYHUMHU TPYIHOLIAMH,
BKJIFOYAIOYM BIJICYTHICTh TOJITHYHOI KYyIBTYpPH, B SKili TpeBallloBaB MEHTANITET
PaISTHCBKOTO COI03Y, pO3UapyBaHHs, MOMITHYHI eITiTH, sIKi, Ha TyMKY YKPaiHIIiB, 3 KOXKHUM
LIMKIIOM BHUOOpIB Nemarni OLThIlie MPOSBISIN IICEBAOAEMOKPATHYHI MPUHITUIH, 1 KiTbKa
eTarriB JTOKOPIHHUX TpaHcQopMariii BHOOPUOTro 3aKOHOJABCTBA, SKi CYTTEBO YCKIIATHUIH
PO3YMIHHS BHOOPYOTO TIPOIECY TIEpPEeCiyHUMH TpOMaasHaMH, KpiM TOTO — Yyce
nepepaxoBaHe OyJIO0 CYTTEBO 3arajbMOBAaHO INMEPMAaHEHTHUMH KpU3aMH Y IIOJITHYHIMH,
EKOHOMIYHI{ Ta colianbHil cepax, ToMy HE JUBHO, IO — «Y KpalHChKE CYCHIIBCTBO Ma€e
BPOIDKEHY, T€HETHYHY HEBISYHICTH 10 BIaa, 10 ypsay, IO BCHOTO, IO POOHTHCS.
Binbmroro Miporo 11e 3yMOBJIEHO THM, IO TPAAUIIHHO TONITHKIB BBXKAJIH HE THMH, XTO
TIPAIFOE 3apajid JIIOJIEH, a THMH, XTO 00KpaJla€ Hapol, OOCIyTOBYIOUN iHTEPECH OJirapxis,
I1I0 ITPOCTIOHCOPYBAJIH TXHIO KaMIaHito» [4]. Tox 3a TAKNX YMOB BUA€ThCS CIIPABETBUM
BHUCHOBOK . IToOouus, mo ykpaiHcbKa MOJITHYHA €JiTa «€ He Oiblle, HiK MapoAielo Ha
CHPAaBXKHIO EIITY..., HE CTBOPIOE HIYOr0, KpiM LIr03ii» [5].

HaykoBeup I. KusiHka BBakae, 110 CyCHUIBHME 3alIMT HA MOMYJi3M BHHHKAE 32
HASBHOCTI COLIIaIbHO-EKOHOMIYHHMX Npo0JIeM, 3a SIKMX iCHye BUCOKHUI piBeHb 0e3po0iTTs,
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3pocTaroya collialbHa HEPIBHICTh, KOJIM MEPEXija 0 AEMOKpaTii He BUIIPABIaB CIIOIiBaHb
Ha O4YiKyBaHE MOKPAIEHHS PiBHS )KUTTH [0].

Y «xonrekcti nosumii . KustHku crpaBemmmBoro € mgymka Kprokoa O.,
SIKWI 3BEpTa€ yBary Ha Te, II0: «CTAHOBJEHHS YKpaiHChKOI eniTu BizOyBajocs, Ha QoHi
EeKOHOMIYHOT KpH3W 1 po3Baly (IHAHCOBOI CHCTEMH, HApPOCTaHHA MPOTHOOpPCTBA
MOMITUYHUAX CUIT (3A€0UIBIION0 MAJIONOTYKHUX) 1 CYCHUIBHOTO HANpyKeHHsI, 3pOCTaHHS
piBHS 3JOYMHHOCTI 1 TIPOLBITAHHS KPHUMIHAJBHUX YIPYyNOBaHb, IO TOCHIMIO B
CYCHUTBCTBI TPABOBHH HIrUIi3M, PO3MHUTOCTI BITUYTTS €JIEMEHTApHOTO COIiaIbHOTO
MOPSIIKY, WIHHICHO-€TUYHOTO 1 KYyJIBTYPHOTO BaKyyMmy, 3pOCTAal0YOrO IECHUMI3MY
coliajgbHUX O4iKyBaHb» [7, c. 471-472].

AHamizyroul TpHYMHH Tonyiismy, HaykoBenb C. KipmenOnat 3a3Hadvae:
«[locunenHss pom nONydi3My CBITYATH MPO TOCTYNOBY BTpaTy NPHBAOIUBOCTI
nibepaibHUX pillieHb Y cdepl MONITUKY, €KOHOMIKH Ta KyJIbTypH. | SKIO MOMyIi3M y
KpaiHax «crapoi» €Bpomu MOXXHa BBaKaTH HACHIKOM pO34apyBaHHS JEMOKpPATI€Io, Y
kpainax IlentpanpHo-CxigHoi €BporM HOro OCHOBOI € HEBUIPABIAHI OYiKYBaHHS,
OB’ s13aHi 3 JIEMOKpAaTi€r0, TOOTO HEMOBHOTOO ii BTisieHHs» [8, ¢. 109].

A. Kononiii Bkazye Ha CyTTEBY PI3HUINIO MIATPYHTSI MIPOSIBIB MOMYINi3MY B Y KpaiHi
Ta KpaiHax 3axomy: «A peajibHICTh y Pi3HMX KpaiHax pi3Ha. B ycrajgeHux AeMOKpaTisix
BUHUKIA TPOOJIEMH 3 «IEpEe3piioly» MPENCTaBHUIIBKOID CHCTEMOIO, siKa HEe 3yMmina
CBOEYACHO BIAMOBICTH HA BUKIMKH iH(OPMAIIHHOI eIMmoXu Ta 3aHemnaJl KiIacoBO
OpIEHTOBAHOI 1/IEONOTTYHOT TOJITHKH, HACIIJIKOM YOr0 CTajl0 3POCTaHHS BIUIUBY
ronyicTiB. [Tomymi3M TyT € 1 HaCTiAKOM, 1 CHMIITOMOM KpH3H AEMOKpaTii. Y IepexiaHux
CYCITUTECTBaX MaEMO HEJIOCTATHHO PO3BUHEHY, HE3PLIY JEMOKPATIO 3 HU3KOIO ITaTONOT1H,
sIKi, 3 OJHOro OOKY, BHKJIMKAIOTh PO3YapyBaHHS y MisIX MOMIPKOBaHHX IOJITHKIB, a 3
IHITIOTO — TIOPODKYIOTh OYIKYBaHHS Ha MBHUAKY 1 KapIWHAIBHY 3MIHY CHTyaIii 3
pamuKaTLHUMH TomyrictamMmy [9].

TakuMm YMHOM, TIOCTIHHNN KPU30BUH CTaH €KOHOMIKH JIEP’KaBH B IIIJIOMY, HU3BKHI
piBEHB JKWTTS JIO/EH, IO HE3aJOBOJIEHI PiBHEM CBOI'O MaTepiabHOrO OJaromoiydds
gepe3 3aMalli 3apIuiaTH, TISHCI], HeIOCTaTHE CoIialbHe 3a0e3MeUeHHS, BUCOKI TTOAATKU Ta
KOMYHaJbHI TUIATeXi € OJaromaTHUM MOJeM IS TONITUYHUX JiJepiB, M0 TpParHyTh
OTpUMaTH Biamy. Taki TONITHKA Ha TMOCTIHHIA OCHOBI BHKOPHCTOBYIOTH y CBOIX
MepeaBUOOPYNX MporpaMax IMOMyNiCTCEKY PUTOPHUKY Ta JIO3YHTH MPO MIBUAKI Ta MPOCTi
3MIHH Ha Kpaiie, MiJBUIICHHS 3apIUiaT Ta TMeHCid (30KpeMa BUYMTEIsIM Ta MeIuKam),
CTBOPEHHS pOOOYMX MiCllb, 3MEHIICHHS IIOAATKOBOTO HABAHTAXKCHHS, PO3BUTOK
€KOHOMIKH KpaiHu B c(hepi arpormpoMHCIOBOCTI TOIIIO.

BuxonoMm i3 mepMaHEHTHOI COMiaTbHO-€KOHOMIYHOI KpU3W B YKpaiHi, Ha AyMKY
rpynu ekcneptis, - JI. Bemiuko, I. I'opomenskoi, O. Mockanenko Tta JI. Ulyminoi, - €
«MIOCUJIEHHSI aBTOHOMHOCTi (piHAaHCOBOI CHCTEMH», a TaKOX «BIPOBAKEHHS CHCTEMHU
3aXO/IiB, AKi OyIyTh CHIPSMOBaHI Ha: YKPYITHEHHS 0aHKiBCHKOT1 CHCTEMU, PO3BHTOK CEKTOPY
HeOaHKIBChKUX (DIHAHCOBHX IHCTHTYTIB, MiABHUINEHHS IOBIpH HaceleHHs 1 Oi3Hecy Ho
(inancoBoro cexkropy B kpaini» [10, c. 232]. Lli ememeHTH MOXYTh CTaTH Ji€BUMHU
IHCTpyMEHTaMH, $Ki JIO3BOJATH MIiHIMI3yBaTH a00 HaBiTh 3aMo0IITH CIEKYIALisIM
MOJITUYHUX JIIEePiB-TIOMYJIICTIB, IIO 3JIOBKMBAIOTH TEMOIO COLiaJIbHO-EKOHOMI4HOTO
HeOIaronomyads.

Peanii cporojeHHs CBiq4aTh MPO T, IO MOJITHKHU-TIONYJIICTH IIHPOKO
BUKOPUCTOBYIOTh OOILSIHKM, SIK CHPOIIEHWH [0 PIBHA CHPUHHATTS HApOIHHUX
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Mac iHCTPYMEHT BIUIMBY Ta 3aBOIOBaHHS iX miaTpumkd. CIig Bi3HA4YWTH, WO ILIEed
IHCTpYMEHT BUKOPHCTOBYETHCS Maibke yciMa TMONITHKAMHU MiJ 4Yac MNepenBUOOpUHnX

neperoniB. BTiM ocBi 3a 4aciB HeE3aleXKHOCTI YKpaiHM CBITYUTH NP0 T, IO
MOIMYJICTChKa PUTOPHUKA BiJl BUOOPIB 10 BUOOPIB CIPUHMAETHCS CYCHITLCTBOM HEraTHBHO.

I. TloGoumii cnymHO 3a3Hayae, MO «XapakTEPHOIO PHUCOI YKPaiHCBKOTO
MOJITUKYMY ChOTO/IHI € TIPOJIOHTAITIsI HOMYTiCTCHKUX METO/IIB 1 IMicist BUOOPUOTo MpoLiecy.
3 omgHOro OOKy, IIe¢ € PUCOI JEeMOKpaTH3allii CyCHiIbCTBa, MPOTHOOPCTBA BJIATM Ta
OMO3WLii, a 3 IHHOIOr0 — BJOCKOHAJEHHSIM TIOMYNICTCHKOI PHUTOPHKH, SIKa BIIPUTYI
HaOJIMKAETHCSA JI0 HIIOT0 HEraTUBHOTO sSIBHINA — JieMaroriny [11].

JI. lleBuenko 3a3Havae, 1o «MoBHE Kiime» BHOOPUUX OOIISIHOK € HEraTUBHUM —
BOHO TPAJMIIIHHO CIPUUMAETHCS SK MOJITUYHA TEXHOJIOTIS, 3aCHOBaHA Ha PI3HOPIBHEBIH
OpexHi, sika Oyzae 3a0yra onmpasy micis BuOopiB. Kpim Toro, B YkpaiHi icHye cynoBuit
MpeleNeHT, 3TiIH0 3 SKUM TONITHKH Jie-Iope€ MOXYTh ITHOpYBAaTH IepenBuOOpHi
obitsauKmy [12]. Versest npo 1mo30B, MoiaHuil XepCOHCHKHM IIPABO3aXUCHUKOM JIMHTPOM
InpuenkoM Ha posrisa Bumoro amminictpatuBHoro cyny Ykpaiau B 2011 pori, mpotu
npesugeHTa Bikropa SHykoBuua. 3a pe3ynbraTamMu po3IISAy aJMiHICTPATUBHOI CHIpaBU
cyn yxsanus pimenss (Big 21.07.2011), B sikoMmy 3po0OHB BHCHOBOK, IO TepeaBHOOpYa
nmporpaMa KaHaujarta — e 3aci0 ariraiii, a He 3aK0oH. A ToMY Oe3TisITbHICTh IPE3UICHTA,
AKHWH 1[I0 IPOTrpaMy HE BUKOHAB, IPOTHIIPABHOIO BBa)XaTh HE MoxkHA [13]. Takum unHOM,
B CY/NOBOMY TMOpSAKY OyIO BCTAHOBIEHO, IO TIOJNITHUKA HE HECYTh HOPUIANYHOT
BIJIIIOBIIaJIbHOCTI 32 HEBUKOHAHHS TIEPEIBUOOPUNX OOIIISTHOK.

H. Pe3anoBa poOnTh BUCHOBOK, 0 «CaMe HEXTyBaHHS MaHOyTHIMU HACIIiTKaMH
yepe3 3JIOBKHMBAHHS PUTOPHKOIO Ta MiAMH, IO A0 BIOAOOM OLIBLIOCTI €IEKTOpaTy,
yTpUMy€ KpaiHy B TAacTIli MOmyaisMy. Ta CKJIAmHICTh cHUTyallii B TOMy, IO IIeH
MTONMYJTICTUIHUN  IMKJ, TIOBTOPIOETBCS  OaraTOKpaTHO B iCTOpil  HE3aJIeKHOI
Vkpaiun» [14]. TakuMm 4MHOM, CTBOPIOETHCS MapaJoKCalbHA CHUTYAIlis, SKa IONATAE Y
TOMY, IO CYCHUIBCTBO (DaKTHMYHO O3BOJISIE TOJITHKaM OOMaHIOBaTH cebe, MmpoTe y
MTOJIATHIIIOMY, KOJIH BiIITOBiTHI TIOJITHKY OTPUMYIOTh By, HEMAIHO X KPUTHKYE.

B. T'omoBceka, aHami3yr0odd OCOOIMBOCTI TMONITHUYHOI MOBH, HArOJIONIYE, IO
«[lomitnyra MoBa B il iHTepHpeTaIii po3TIAAAE€THCSA HE JIUIIE K IHCTPYMEHT ONMHCAHHS
TUX a0 IHIIKX TONITUYHHX SIBUII, ajie ¥ K YMHHAK aKTUBHOTO BIUIMBY Ha ITONITHIYHUN
MIPOIIeC MUIAXOM (OPMYBaHHS MIHHICHUX HACTAHOB 1 MOBEIIHCHKUX CTepeoTUHiB» [15, c.
83]. lani HayKoBeIb 3a3Ha4ae, Mo «be3cyMHIBHO, qIHAMIKA Ta OCOOIMBOCTI MOTITUIHOTO
mporiecy B YKpaiHi 0araTo B YoMy 3ajieXaTh Bill TONITUYHOI PUTOPHUKH HAPOTHUX
oOpaHIiB. AJPKe TIONITHYHA, MapJIaMeHTChKa PUTOPHKA TPEACTABHUKIB JICMYTaTCHKOTO
KOPITyCy Ma€ 3HauyHMH MAaHIMYJIATHBHUH IIOTEHIliall, SIKMH aKTHBHO peali3yeThcs 3a
JIOTIOMOTOI0  TIOJIITUYHUX Mi()iB Ta CTEPEOTHINiB, MO IMIUIEMEHTYIOTHCSI B CBiJIOMICTB
TpOMaJIsH B TIpoIieci myOrigHOro MOBIIEHH [15, c. 84].

Oxpemo B. T'omoBcbka BuAiIsS€ MOHATTS MapIaMEHTCBKOTO MOMYJI3MY, SKHH
BU3HAYae K «3acid B peaiizamii MapiaMEHTChKOI PUTOPUKH» Ta HAroJomlye Ha HOro
0COOJHBIH POITi B CydacHil MOMITUYHINA CHCTEMI: «B JAHUH Yac el KOMyHIKaTHBHHUIA 3aCi0
SBIIIE  COOOI0  YHIBEpCaJbHI  MEXaHI3MH  BIATBOPEHHS  TOJITHYHOTO  KHUTTH,
(YHKLIOHYBaHHS 1 PO3BUTKY MOJITHYHOI Biagu i gepxkasu» [15, c. 88]. Ha mymky
HayKoBIsl, «[lapiaMeHTCHKUI MOMyINi3M €, MO CYTi, aneisLielo A0 MIOAECHHUX NoTped i
nobdaxkaHb OUIbIIOCTI HaceleHHS. ToMmy 30CepemKeHHS Ta akLEeHTyalis yBard
BinOyBaeThcst ab0 Ha (i3uuHil cTopoHi OYTTs couiymy (UiHa Ha XJi0, KOMyHaJbHi
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IIaTexXi, KPEmUTH 1 T.1.), a00 Ha MCUXOJIOTIYHIN CKJIaI0BI JIOACEKOrO iCHYBaHHS (K
MpaBuiIo, y (opMi HEHABUCTI 32 HAI[IOHAJIBHOIO, PENIriHHOIO, 11e0JIOTYHOI0 03HAKOI0, 200

y hopMi MOMHIIKOBOT TOPJIOCTI 32 CBOE OXOKEHHS a0 coriansHuil cratyc). [Ipu nupomy
iCHy€E CYTT€Ba PI3HUIIS MK «IOMYJIAPHUMHU pedamMm» Ta nomyiizmom. [lomymiszm 3arpae 1o
norped Mac, TMPOIOHYE JIeTKi pillleHHS! Ta BiINOBiZa€ KOPOTKOCTPOKOBUM iHTEpecam.
[MonymnsipauMH X MOXYTh OyTH 1 cKiagHi MoTHBauii (Hampuknaza, Bctyn ao €C, mo
noTpedye MIaHyBaHHS Ta peanizallii HU3KH 3axoiB)» [15, c. 88].

BucHogrok.

MiniMizamisi MomyJi3My SK HEraTUBHOTO SIBUIA MOBHHHA BiNOYBaTHCS HUISIXOM
peaJbHOrO  BIPOBRKCHHS  JEMOKpaTHYHMX [PHHIUIIB Ta MEXaHI3MIB  depes
3a0e3nedeHHs TOBHOIIHHOI MOJITUYHOT y4acTi TpOMaJIisiH Y BUPIIICHH] IepKaBHUX CIIPaB,
3alpoBaPKEHHI OCHOB MOJITHYHOI Ta TMPaBOBOi OCBITH, JOCTYIHOI JUIS YCiX BEpCTB
HaCeJICHHS, a TAKOXK 3arajioM iH(hOPMOBAHOCTI I'POMA/ISH MO0 MOJITHYHHUX, CKOHOMIUHUX
Ta COLIaJbHUX TIPOIIECIB, fKI BiOYBalOThCA B JepxkaBi. He MeHII BaXJIMBUM st
MOJIOJTAHHST HAJIMIPHOTO TOMYJIIi3MY € TaKOK MOpaJIbHO-ETHYHE BUXOBaHHS SIK TPOMa/ISH,
TaK 1 MOJNITHKIB, CIPSIMOBAHE Ha ITIIBUIICHHS KYJIbTYPH CIUIKYBaHHS Ta BiJOBiTaJIbHOT
B3a€MOJIIT.
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Isanoe B’auecnae Muxonaiiosuu,

KaHOuoam iCmopusHux Hayk, OOyeHm,

npogecop xagedpu KOHCMUmMyyitiHo2o ma
aominicmpamusroeo npasa FOpuouunozo gaxyromemy
Inemumymy ynpaeninns, mexuonocii i npasa

Heparcasrozo yunisepcumemy inghpacmpykmypu ma mexuono2ii

m. Kuis, Ykpaina

HAYKOBA CITAJAIIUHA T'AHCA KEJIb3EHA B KOHTEKCTI

PE®OPMYBAHHS INOJITUKO-ITPABOBOI CACTEMM YKPATHA

Anomauin. Y cmammi 300iCHeHO cnpody KOMNIJIEKCHO20 AHANIZY MEeopemuKo-
npasoeoeo docuiodvicenns I anca Kenvzena, 8i00m020 nio HA36010 «HUCMA MeOPis npasay,
sKe 6i00Y8AN0CH HA (POHI | NOEOHYBANOCH 3 (PYHOAMEHMALLHUM OOCTLONCEHHIM HUM Meopii
demoxpamii i naprameHmapusmy.

Cmeepooicyemocs, wo naykosa cnaowuna Ianca Kenvzena nadae moxcaugicms
30CMOCo8y8amu  IHCMPYMEHMApitl. NO3UMUEHO20 Npasa 0 PehopMy8aHHs. NPABO6oL
cucmemu Yxpainu, y8’azasuiu 0eMokpamiio i3 peanizayicto 0epicasHoi 81aou y npasositl
deparcasi

Knrwouosi cnosa: oemokpamisn, napiramenmapusm, uucme npPAaAGOGUEHHA,
2PYHMOGHA HOPMA.

Summary. The article attempts a comprehensive analysis of the theoretical and
legal study of Hans Kelzen, known as the "pure theory of law", which took place in the
background and combined with a fundamental study of the theory of democracy and
parliamentarism.

The essence of Kelzen's scientific doctrine was a purely instrumental
understanding of law, the creation of a separate field of knowledge that would deal with a
consistent description of law "as it is" in terms of specific methodology of jurisprudence.

The achievements of pure jurisprudence include an in-depth study of the rule of
law, the project of the structure of the legal system, according to which in national legal
systems legal norms are consistent with each other and hierarchically arranged in the form
of a pyramid. At the top of this pyramid are the rules of the constitution. Somewhat lower
are the "general norms" that are established by law or custom. The last in this hierarchy
are individual norms, which are established by judicial or administrative bodies in
resolving specific cases.

The source of the unity of the legal system G. Kelzen considered the basic norm
(die Grundnorm), which has no normative content but at the same time serves to justify the
whole legal order as a whole.

The experience of the totalitarian regimes of the twentieth century, when the
cruelest, most inhumane "legal systems" proclaimed themselves "the most humane and
just" testifies to the relevance of Kelzen's teachings in the context of the interconnectedness
of state and law. Detached from the democratic state-legal basis, any best theory, including
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pure theory of law, becomes defenseless against totalitarian, authoritarian and oligarchic
threats.

There is an organic connection between Kelzen's pure doctrine and other
approaches to law. It will be possible to identify it by clearly identifying these approaches
with the corresponding areas of legal reality.

Hans Kelzen’s scientific legacy provides an opportunity to apply the tools of
positive law to reform Ukraine’s legal system, linking democracy to the exercise of state
power in a state governed by the rule of law.

Keywords: democracy, parliamentarism, pure theory of law, the basic norm.

IMocTranoBka mpodaemu. Benuki comiansHi Tpancdopmaitii, mo BigOyBatOThCs B

VYkpaiHi, Komu cucTeMa MOpajJbHUX KOOpPAHMHAT CYCIIIBCTBA 1 MpaBoBa CHCTEMa
po30aaHcoBaHi, IPUPOTHO MOCHIIIOIOTh YBAry JI0 KOHIIENTYaIbHO-METOAO0IOrTYHUX 3aca]
MpaBO3HABCTBA. 3BepPHEHHS /10 HayKOBO1 criaamuau . Kenb3eHa B yMoBax peopMyBaHHS
MOJITUKO-TIPABOBOI CHUCTEMH YKpailHM € akTyalbHUM 3 TIO3UI[i HaIlpaloBaHHS
MPUHIIMIIOBO HOBUX METOJMOJIOTIYHUX MIIXOMIB J0 3MICTY 1 CYTHOCTI CydacHOI
¢inocodcbKko-TIpaBOBOI AYMKH, PO3BUTKY JOKTPHH MpaBa i1 Jep:KaBO3HABCTBA, TeOpiit
JIEMOKpATIil, KOHCTUTYIIOHAII3MY 1 TIapIaMeHTapU3MYy.

AHajniz pocaimkenb i myoaikamii. Jlo mnosmiTuko-npaBoBoi KoHuenmii I
Kenb3eHa 3BepTarOThCS HAYKOBII y PI3HUX HANpsAMax CyCHUIbHUX 3HaHb. Y BITYM3HSHIN
IOPUIINYHIN Hayllli OKpeMi aclieKTH BKa3aHOi TeMH abo CyMiKHI 3 Hew mpobieMu
anamizyBaiau B. Abamnik, M. XKosrooprox, JI. 3amopcbka, 1. Koeane, C. PabiHoBUY Ta iH.
[Ipore myOmikalii, IpPUCBSYCHI aHaI3y BCIX aclekTiB HaykoBoi TBopuocti I'. Kenb3ena,
TIOKH IO BIJICYTHI SIK y BITYM3HSAHIN, TaK 1y CBITOBIN HayIli.

3 oIy Ha BKa3zaHe, METOK CTATTi € OTPUMaHHS HOBOTO UM JIONIOBHEHHS
HasIBHOTO 3HAHHSA 4ncToi Teopii mpaBa ['. Kemp3eHa depe3 mpu3My MOCTIIHKEHHS HUAM
LIHHOCTI Ta CYTHOCTI IEMOKpPATIi B KOHTEKCTI pe)opMyBaHHS HOTITUKO-TIPABOBOT CHCTEMHU
Ykpainu.

Bukusiax ocHoBHOTro MaTepiany. SIckpaBa i cyrnepewinBa ocTaTh aBCTPIHCHKOTO
Ta aMEpPUKaHCbKOTO BYEHOro-ropucra, mnpodecopa Binencekoro, KenpHCbKOTO,
[Ipasskoro, JKenescekoro, Karmidopniiicekoro yHiBepcuteriB ['anca KembseHa,
0e3yMOBHO, HAJISKUTH JI0 31POK MEPIIOi BETHIYNHN Ha HEOOCXUJIi MPaBO3HABCTBA.

3a cBoe TpuBane xutTsa . Kenbzen (1981 — 1973) nanucas Ginbiie 300 HayKoBUX
mpamb, 30kpema «lIpobmema cyBepeHiTeTy 1 Teopis MikHapogHoro mpasa» (1920),
«OcHoBHI Tpobiemu Teopii mep:kaBHOro mpaBa» (1923), «3arampHa Teopis aepKaBU
(1925), «Cormiomnoriuni Ta mpaBoBi MOHATTA AepkaBHOCTI» (1928), «Uucre BYEHHT PO
mpaBo» (1934), «3aranpHa Teopis npasa i gepxkasm» (1945) tomo.

Kono naykoBux intepeciB I'. Kenp3ena He oOMeEXyBaloch CyTO TEOPETHKO-
MPaBOBUMH IpoOJIEMaMH, X04a caMe€ BOHHM CTaHOBMJIM CepLeBHHY Horo ¢izocodcrko-
MpaBoOBOTO MOpPOOKy. Burepemkaroun cBiif 4ac, BYeHUH Bike Ha o4aTKy XX CTOpiuYs B
poborti «llpo cyTHICTH i MIHHICTh AEMOKpATii», Ky BiH HamucaB 1920 poky B mepmriit
penakmii, a 1929 poky — B apyriii, po3MUMpeHid penakiii, 3BepTacTbCs 0 MUTAHHS
JIeMoKkpaTii B 1 3B’S3Ky 3 KOHCTUTYIIHHOIO nepkaBorw. BiH mocmimkye mpobiemu
napjaMeHTapu3My, BUIBHMX  BHOOpIB, BIiANOBiaJbHOCTI  3aKOHONABLIB  Iepen
CYCHUTBCTBOM, KOHCTUTYLIHHOT FOCTHLII 3 11 HOpMATHUBHUM KOHTPOJIEM.

I'mubunny cythicts mapnamentapusmy 1. KenbzeH posrisimae, Buxonsuu 3 inmei
cBOOOAM Ta JIEMOKPAaTHYHOrO camoBu3HaueHHs: «boporeba 3a mapimameHTapusm Oyia
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3MaraHHsAM 3a TMONITHYHY cBoOomy» [6, c. 59]. Ha nymKy BuUeHOro IeMOKpartis, SK
HApOIOBIAAMs, Ma€ MEePEeAyMOBOIO CBOOOIY IHAMBiNA, fKa 3aBASAKH 3aKOHAM y CBOIH

colLiaJIbHil opieHTalii JocATae CBOOOIHU IepKaBH IIUISIXOM IEMOKPaTHIHOTO POpMyBaHHS
JIepKaBHOI BOJI.

Byxe Ha modaTKy MHHYJOrO CTOPiY4Ys BiH YCBIIOMIIIOE 3HAYEHHS JIEMOKpPATii JUIs
ILTIOPAJTICTHYHOTO CYCIIUILCTBA Yepe3 MPEACTABHUIITBO ¥ IHTErpalito HapogHOI BOJI
HUISIXOM TapiaMeHTChKOro (hOpMyBaHHSI BOJIi IEpKaBH.

[Mapnament OyB st . Kenb3eHna nepeaycimM KoJieriaibLHUM OpPraHoM BHPOOJICHHS
3arailbHUX HOPM Ha 3acaZax MpeAcTaBHUNTBAa Hapoay. «llapmameHTapusm - 1€
BUPOOJICHHS, 3a NPUHIMIIOM OUTBIIOCTI, BUPIIAIbHOI JEepKaBHOI BOJNI CHUJIAMHU
KOJICTIaJIHOTO OpTaHy, JCMOKPaTHYHO OOpAaHOTO0 HApOJOM Ha OCHOBI 3arajbHOr0O M
piBHOrO BHOOpUOro npasay [6, c. 59].

Takox HaJA3BHYAHHO 3HAYMMHUMHM 1 aKTyallbHUMH JIIsI YKPATHCHKOTO ChOTOJICHHS €
MIpKyBaHHS BUYEHOTO IMpo IHCTUTYT pedepeHayMy, mpo ¢GopMy W KOHCTPYKIIiIO
HEIOTOPKAHOCTI (IMyHITETY), PO HPUHIUI OLIBIIOCTI Ta OB’ A3aHUN 3 HUM 3aXUCT MpaB
MEHIIHMH, PO MOTpedy 3aXUCTy iHAMBIA BiJl IepKaBH, PO MO3UIIiI0, 3T1THO 3 KO BOJIS
HaApOJly 3HAXOJUTh CBOE BUPKEHHSI JIMIIIE B aKTI TapJaMEeHTChKUX BHOODIB.

Haykogi nmomyku I'. Kenp3eHa Oynu TiCHO MOB’si3aHi 3 MPAKTUYHOKO JiSITHHICTIO i
BiH CIOBHAa BHKOPHUCTOBYBaB OaraTHii OCOOMCTHH JOCBiIl yd4acTi B po30yIOBi
JEMOKPATHYHOTO YCTPOIO Ta KOHCTUTYIIIHHOI CICTEMH B ABCTPil, KOIIU TEOpist 1 MPaKTHUKa
JOTIOBHIOBAJIM OJIHA ONHY. SIK HAayKOBHH KOHCYJIBTAHT 1 paJHHUK MApIaMEHTCHKOTO
KOMITETY 3 KOHCTUTYLIHHOI pedopmu BiH Oepe HaHaKTUBHIIIY yd4acThb y PO3POOII
®denepanbHOr0 KOHCTUTYINIMHOrO 3akoHy ABctpii (1920 p.). Came oMy HaICKHUThH
MIPUHITATIOBO HOBA iJIes] CYA0BOT0 KOHCTUTYIIMHOTO KOHTPOIIO, 32 KO0 (DYHKITISI HATJIS Ty
3a BIATIOBIMHICTIO 3aKOHIB KOHCTUTYIII JIep)KaBH CTaBajia CyTO OpUCAUMKIiHHOW. He
BHUIIQJKOBO, IO aBTopa Iri€i imei B 1921 p. Oymo mpu3HadeHO Ha TMoOcamy CyAdi
HOBOCTBOpeHoro KoHcTurytiitHoro cyny ABCTpii, B poOOTi SKOTr0 BiH OpaB Ai€BY y4acTh
1o 1930 p.

OyHaaMeHTanbHE JOCTIDKEHHS CYTHOCTI 1 MIHHOCTI JEMOKpaTtii Hazajo
MOJKJIMBICTh BYCHOMY CTBOPUTH OJIHY 3 HAHOPUTIHAIBHIIINX TIPABOBUX TEOPIiH, BioMy i
Ha3Bol0 «urctoro mpaBoBdeHHs» (Reine Rechtslehre), sxa mpuaecna oMy BcecBiTHE
BH3HAHHSL.

I'. Kenb3eH omHuUM 3 MEpLUIMX TEOPETHKIB IPABO3HABCTBA IIOCTABUB HHUTAHHSI
JETOTITA3AaIl{ TIpaBa, «BiIMOBH BiJl YKOPIHEHOI 3BHUYKHM CIIOBiAYBATH IOJITUYHI BUMOTH,
MOTHBYIOUHM TaKAW TWiAXiA iHTepecaMu MpaBOBOI HAyKH 1 IOCHIIAIOYHCH Ha SKICh
00’ €EKTUBHI YHHHUKWY [5, €.6].

dinocodchKOI OCHOBOIO KeTh3EHIBChKOI UMCTOI TeOpii mpaBa OyB HEOKaHTIaHCHKUH
MOJIT MDK HayKaMH «IpO CyIIe» 1 HayKaMH IPO «IIPO HAJIEKHE», NPUYHHHO-
HACIiIKOBUMH HayKaMd 1 HOpPMATHBHMMH. BueHWii BHXOOMB 3 TOro, mi0 pi3Hi
METOJIONIOTIYHI MiAXOMU TMPU3BOIATH O KOHCTPYIOBAHHS PI3HUX NPEAMETIB HAYKOBOTO
JOCIIDKEHHS, OTXKE HAYKH «IIPO CYIe» (COIIoJoris, icTopis, MPUPOIHUYI Tally3l 3HAHb)
HE MOXYTh BTPYYaTHCS Y BIAOKPEMIIEHI BiJl HUX HAYKH «IIPO HaJeKHE» (FOPUCIIPY/ISHITis
ta eruka). CytHictb HaykoBoi goktpunu [. KempzeHa monsiraza B CyTo
IHCTpYMEHTaJILHOMY PO3yMiHHi IpaBa, B CTBOPEHHI OKpeMoi raiy3i 3HaHb, siKa 3aiimanacs
0 TOCHiZIOBHMM ONHMCOM IpaBa «TaKUM, SKAM BOHO €» 3 TOYKH 30py creuu@iuHoi
MeTrozoorii opucnpyneruii. Haronormryroun, 1o 3MicT HaioHaJIbHOTO YU MIKHAPOIHOTO
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npaBa OOYMOBIICHHH iCTOPUYHMMH, EKOHOMIYHMMH, MOPAIbHHUMH Ta MOTITHYHHUMHU
(dakTopamu, BiH 3a3HayaB, IO IOPUIUYHA JOKTPUHA Ma€ 3aliMaTHCS HE COLIaJbHUMH

MepenyMoBaMH YM MOpPaJbHUMH 3acalaMd TPAaBOBHUX YCTaHOBJIEHb, a clenu(iqHuM
IOPUINYHUM (HOPMAaTHBHUM) 3MicTOM mpaBa. «Hucre [IpaBo3HaBCTBO XOTi10 O BUITYUUTH
BCce, IO HE HAJIEKHUTh A0 NpEeAMEeTa TOYHO BHU3HAYCHOTO SK MPaBO, 3BUIBHUTH
MPaBO3HABCTBO BiJ] YCIX CTOPOHHIX €IEMEHTIB, 1110 1 € OCHOBHMM MPHHIIAIIOM i METOIY»,
- MigKpecaoBaB BiH. YWCTe MpPaBO3HABCTBO € MPABOBOI0 HAYKOI, a HE IMPAaBOBOIO
nomituko»[5, ¢.6-11].

B pansachkuii momiTHKo-TIpaBoBiii Hayii BueHHs [. Kemb3eHa BHCBITIIOBaoCS
0IHOOIYHO i1 yrepemkeHo. B 3aineonorisoBaHoMy pafissHCbKOMY JIepKaBo- 1 MPaBO3HABCTBI
HE CcIpuiiMaiach i HE Morjia OyTH CHPUHHSATOI Kelb3CHIBChKA JCMONIITHU3AIlIsA Ta
neineonorizamis mpasa. J{o Toro x y npaisx «KomyHicTuduHa Teopis mpasay (1949, 1953)
i «[lonmitmuna Teopis OinpmoBu3My» (1951 p.) Kemb3eH BHCTYNMB 3 KPHUTHKOIO
MapKCUCTCHKOI Teopii Ipagsa.

Uu He HaWMONMPEHINIMM 3BHHYBAYCHHSM, SIKE BHCYBaJOCh MPOTH YHUCTOTO
MpaBoOBUEHHS OyJIO Te, IO i TEOpist He B 3MO31 peasi3yBaTH CBOI NMPUHIMIM 1 cama €
BHUPaXEHHSIM TIEBHOI MONITUYHOI OpieHTAallii. AHaII3yI0UM peakilil0o Ha CBOE BUCHHS, [ .
Kenb3en 3a3HavaB: «QallMCTH  TPOrOJOIIYBANM IO  HAYKy  IOPOJDKEHHSM
JIEMOKPaTHYHOTO Jiibepaii3mMy; ibepaibHi Yd COLIATICTUYHI JEMOKpaTH BBaXKanu Il
npoBicHUIe0 (¢amm3My. KomyHicTH 11 cipuiiMand sIK iJ€ONIOTi0 KamiTaliCTUYHOrO
€TaTU3My, THMYAacOM SIK 3 HalllOHATICTHYHO-KAMITaJiCTHYHOrO MOTIISAY e — Jieah He
SICKpaBO BUPaKCHHWH OUIBIIOBH3M UM Maibke TNPUXOBaHWM aHapxi3Mm. Bsaram, -
iICYMOBYBaB BUCHU, - HEMA€ KOJHOTO MOJITHYHOTO HAIPSAMY, HaJIEKHICTB J10 SIKOTO HE
3akugan O 9UCTOMY IpaBO3HABCTBY. lIpoTe me K 1 € HalkpamuM J0Ka3oM Tiei Horo
SIKOCTI, TIPO Ky BOHO # came 3Ha€ — #oro uucrorH [5, ¢.7].

Ha nymky HOCHIAHMKIB 70 3400YTKIB YHMCTOrO IPABOBYCHHS HAJCKHUTH TIIHMOOKE
JOCIIKEHHST HOPMU TIpaBa, Keb3€HIBCHKUN MPOEKT OyTOBH CHCTEMH IIpaBa, 3a KO Y
HaI[lOHAJTHHIUX MTPaBOBUX CHCTEMAaX IOPUANIHI HOPMH Y3TO/DKEeHI MIXK COOOF0 Ta iepapXidHO
po3ramoBaHi y Burianl mipamian. Ha BepmmHi mi€i mipaMigym 3HAXOIOSTHCS HOPMHU
KOHCTHTYIII. Jlemo Hik4ue 3HAXOAAThCS «3arajibHi HOPMU», SIKi BCTAHOBIJIEHI 3aKOHAMH
abo 3Buuasmu. OcCTaHHIMH B I iepapxil WAyTh IHAWBiMyalnbHI HOPMH, SKi
BCTAHOBIIIOIOTBCS CYZIOBUMH YW aIMIHICTpAaTUBHUMH OpTaHAMH TIPH BHUpIIICHH]
KOHKpETHHX crpas [3, ¢.369].

JIxepenom emHoCTi TpaBoBoi cuctemu . Kenb3eH BBakaB rpyHTOBHY HOopmy (die
Grundnorm), sika He Ma€ HOPMATHUBHOTO 3MICTY ajie TIpH [OMY CIYTYe OOTPYHTYBaHHIO
YChOT'0 TIPaBOMOPSIIKY B IIioMy. B HaykoBil jiTeparypi mpencTaBlieHi pi3HI BapiaHTH
nepekiIagy IbOro KIFUYOBOIO KENb3EHIBCBKOI'O TEPMIHY: «OCHOBHAa HOpMay, «0a30Ba
HOpMay, «3acajgHuda HopMay. [Ipore B. AbamHikoM 3/ifiCHEHO aHali3 TOJOBHUX €TaIliB
po3BuTKy «die Grundnormy» sk LEHTpaJbHOI KaTeropii y 4YHCTOMY MpaBoBYeHHI .
Kenp3ena i HagaHo 1i TOUHMI Hepekiaj yKpaiHCHKOI MOBOrO. HaiOimbmn 1mMoBHO CyTh
HiMerbkoMOBHOro TepMiHa «die Grundnormy mepenae MOHSTTS «IPYHTOBHA HOpMay,
MICTSYM TaKOX 1 3HAYEHHS «OCHOBHHWIM», «(DyHIaMEHTambHUN», «0azoBuit». ToOTO
«IPYHTOBHA HOPMa» € HE JIMILE «OCHOBOIOY, «(pyHIaMEHTOM», «3acaZiolo» Y1 «0a3ucom,
asie i «0OIPYHTOBYE) IHIIII HOPMHU 1 BCEO HOpMaTHBHY cuctemy [1, ¢.260].

[linTBepmxenHs wiel mo3uuii 3HAXOOMMO Y MOSCHEHHI CaMOro aBTOpa YUCTOrO
MPaBOBUEHHS I0A0 MOXOIKEHHS IPYHTOBHOI HOPMH - BOHA «IIOXOJHUTD BiJl HAIJIIOACHKOT O
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aBroputery — Big bora um Big cTtBOpeHoi borom mpupoau... LliHHicTh, sKa
BCTaHOBJIOETHCA TAKOIO HOPMOIO HAa3UBAIOTh a0COMIOTHOIO — HA TPOTUBATY I[IHHOCTI, fKa

BCTAaHOBJIIOETHCSI HOPMOIO, 3aIPOBA/KYBaHOI BOJIBOBHM aKTOM JIFOAUHMY [5, ¢.29].

Hane Busnauenns I'. Kemssenom cytHocti «die Grundnormy», sika nepebyBae Han
yCi€l0 iepapXiuHOI0 HOPMATHUBHOIO MIpamiolo i 00YMOBIIIOE YMHHICTD yCiX 1HIIMX HOPM,
y TOMY YHCIi KOHCTUTYIIHHUX, HA HALTYy AYMKY, € KIIFOYOBHM JI0 PO3YMIHHS 3MICTy HOTO
YUCTOr'0 MPABOBYCHHS. 3Ba)KAIOUU Ha Te, 110 BUCHUI PO3MISAAB i sIK MOCTYJAT, IO HE
MOY€E BCTaHOBIIIOBATHUCS JKOJHOIO BIIQJHOIO IHCTUTYIIIEIO i Ma€ BUKOHYBATUCS Oe3 Oyab-
SIKUX CYMHIBIB OO il YHHHOCTI, € MiJICTABH CTBEPPKYBATH, PO HAMO3UTUBICTCHKUI
(«roX0oNTH Bi HAIUTIOACHKOTO aBTOPUTETY»), Teonoridynuii («Bix boray) uu npuposaHo-
npaBoBHid («Bil cTBOpeHOi borom mpupoam») xapaktep rpyHTOBHOI HOpMH. ChOrojHi,
KOJIIU SIK B 3aXiZJHOMY, TaK 1 y BITYM3HSHOMY IPABO3HABCTBI SICKPABO BUPAXKECHO IMPOIIEC
30JIMKEHHS, KOHBEPTEHIIi1 FOPUINIHOTO MTO3UTUBI3MY, I0OCHATYPaIli3My, COIIONOTIYHUX Ta
THIINX TIPaBOBUX JIOKTPHH, JIaHE METOJIONIOT1UHE MOJIOKEHHS YUCTOI Teopii mpaBa HabyBae
0cO0JIMBOT Barm.

3apnsku urcromy npaBoBdyeHHIO ['. KenbzeHa mpaBosHaBmi ABctpii, HimeuunHu,
Itanii Ta iHMMX Kpain 3axigHOI €BpONH cTanu OUIbIIE yBard MPUALISTH CyIEepedHOCTIM
y TpaBi, CTBOPEHHIO YiTKOi CHCTEMH HAI[IOHAJILHOTO 3aKOHONABCTBA. KylbT 10puandHOl
HOpPMHU O0’€KTHBHO CIPHUSB YCTAaHOBJCHHIO PEKUMY 3aKOHHOCTI Ta 3MII[HEHHIO
MPaBOIMOPSIKY B Cy4YacHid JeMOKpaTHUHIW JiepkaBi. 3 PO3BHUTKOM HOPMAaTHBI3MY
MOB’si3aHE TAaKOXX TMOIIMPEHHS iJell BEPXOBEHCTBA MDKHAPOJHOrO TIpaBa Hal
HaIllOHAJIbHUM, BEPXOBEHCTBA 3aKOHY B HOPMAaTHUBHO-IIPABOBUX CHCTEMax JAEpXKas,
IHCTUTYTIB KOHCTUTYIIHHOTO KOHTPOJTIO.

ITo3uTHBicTCHKI KOHIIEMIIII MpaBa XX CT. BiIIrpald 3HAYHY POJIb Y JCTIOMITH3AIIL
ropuctipyaeHtii. [Ipore mo3uTHBICTH BUABUIIICS HE B 3MO31 IOSCHUTH JIEPKaBHO-TIPABOBI
SIBHINA, 10 Mepe0yBaln 3a MeKaMu (OpMallbHO-IOrMaTHYHOI ropUcnpyaeHiii. Tak 3a
iXHBOI JIOTIKOI0, HAIMCTCHKa, (DamMCTChKa, OUTBIIOBHITbKA JCPKABH Mald BBa)KAaTHCS
MIPaBOBHUMH, TT03asK BOHU MaJll CHCTEMH NPIMYCOBHX HOpM [4, c.15].

B namr yac craBneHHs IOPHUCTIB 10 YACTOI TEOPIii MpaBa CyTTEBO 3MIHIOETHCS. BoHa
B)KE€ HE CIIPUMMAETHCS K MPaBOBA JOKTPUHA MHUHYJIOTO YU AK «TJIMOOKO aHTHHAYKOBa
[IO3UTUBICTChKA E€KIEKTUKa». TSDKKI BUIIPOOYBaHHS, SIKUX 3a3HAJIO JIIOJCTBO Y MUHYJIOMY
XX cromitTi (CBITOBI BiffHH, TOJOAOMOpH, TOTANITAPHI PEKUMH) KapIAHAIBHO 3MIHUIH
curyauito. llepcrieKTUBH «pyXy [0 €BPONEHCHKOTO MNPABOPO3YMIHHS» CTUMYJIOIOThH
iHTerpamiifHi TOIIyKn HayKoBIiB. CTajgo OYEBHAHUM 1 3pPO3YMUTHUM, IO IPaBO €
HEBIJIUTFHUM BiJ KaTeropiii cBOOOAH i CIIpaBEAIMBOCTI, Bil OCHOBOIIOJIOKHUX I[IHHOCTEH
JFOJICHKOTO OYTTSI.

XapaKkTepHUMH € HaMaraHHs MeperjisiHyTH OCHOBHI IIOCTYJaTH HOPMaTHBI3MY,
30KpeMa, Mpo MpaBo SIK MPUMYCOBO-BJIAJHE sABUIIE. be3yMoOBHO, nepkaBHUN MPUMYC €
MPUCYTHIM y cdepi mpaBa, ane JWile 3 ONNISAAy Ha T€, M0 BiH BUKOHYE YHCTO
IHCTpyMeHTaJIbHY (DYyHKLi0. AKTYalbHICTh TaKOro BHCHOBKY B HOBITHIH YkpaiHi
MOCHIIIOETHCA 3 OTJISIAY Ha CYNEPEYHOCTI MIXK MOTpedaMH CyCIIbCTBA Ta €rOiCTUYHOIO
MTO3UINIE0 HOCIA BIAM, 3JaTHOTO BTUTUTH B 3aKOH BHTI/HI JJI1 HHOT'O BapiaHTH MacoOBOI
MOBEIIHKH JtoAeH. JlepkaBHa BOJISI HE MOXKE HMEHYBAaTHCS [IPaBOM JIMILE Ha MiICTaBi TOTO,
0 OTPUMYE OPUAWYHY (QopMy. 3a BiICYTHOCTI (OPMabHO-BH3HAYEHOI'O KPHUTEPis
BiIMIHHOCTI IpaBa BiJ CBaBOJiI BOHAa MOXKE€ HECTH 3arpo3u i OyTw HeOE3NE4HOI0 s
cycninectBa. Came Ha Lie 3BepTae yBary HiMeIbKHH NpaBo3HaBelb ['ycraB PanOpyx.
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«Hakas3 € Haka3y, - TOBOPATH conaaTaM. «3aKOH € 3aKOH», - TOBOPSITh MPaBHUKU. BogHouac
SIKIO ISl copata 00OB’SI30K Ta MPaBO Ha MiANOPSIKYBaHHS MEpecTae IisTH, KOJIU BiH

NI3HAETBCS, MO0 HAKa3 MAa€ Ha METI BUMHEHHS 3JIOYMHY YU MPaBOMOPYLICHHS, TO
MpaBHUKAM. .. HE 3HAMOMI MOJIIOHI BUHATKHU OO il 3aKOHY Ta MiAMOPSIKYBaHHSI HOMY
3aKOHOCITYXHSHUX TpoMaJsH. [5, c. 95].

Take po3yMiHHS TpaBa, 3aKOHY Ta HOro il 3poOHIIO MPaBHUKIB, 5K i BECh HApo/,
0e33aXMCHUMU CYNIPOTH CBABLIBHUX, CTPAIIHUX Ta 3IOYMHHUX 3aKOHIB.

VY sKocTi apryMeHTa HaBedeM JIHMIIE OIWH MPHKIAJ i3 Hamoi BIacHOi icTopii. 7
cepast 1932 p. nocranosoto LIBK i PHK CPCP Gyno npuiinsto 3akon «[Ipo oxopony
MaliHa JiepXKaBHUX IIAMPUEMCTB, KOJITOCIIB 1 Koomepallii Ta 3MII[HCHHS CyCHUIbHOL
(comiamicTHuHOi) BIACHOCTI», SKHH BCTaHOBIIOBAB JKOPCTKI MOKapaHHs (po3cTpid, a 3a
MOM’SIKIIYIOUMX OOCTaBMH — I030aBJICHHSIBONI Ha TepMiH He MeHm sk 10 pokiB 3
KOH(ICKaIIIE€0 BChOIO MaiHa) 3a PO3KpaJaHHs JEPKaBHOI 1 KOJTOCITHO-KOOIEPaTUBHOI
BIIACHOCTI.

HeBu3HaueHicTh CyBOPUX CaHKIIIH Hi I0JI0 PO3MIPIB BUKPAJCHOTO MaiHa, Hi I110/10
Cmoco0iB  BHUKpaJaHHS  HaJaBajla MOXJIHMBICTH MPHUTATATH JIO  KPUMIHAJIBHOT
BIJINIOBIIaJIbHOCTI CEJISH 1 HaBITh JiTEH, SKi 30Mpasii KOJOCKU Ha MoJisix. ToMy B Haposi
BiH OTPHMMAaB Ha3BY 3aKOHY «IIpO II’SITh KOJOCKiBY». B ymMoBax romomomopy 1932-1933 pp.
el 3aKOH HE BCTAHOBJIIOBAB, a HUIIMB IMPABO, MEPBICHE MPUPOJIHE MPABO JIIOJUHH Ha
KuTTA [2, ¢.491-492].

HanamirtoBaHi KpUTHYHO JIO «I€ri3My SK JO IICEBIONPABOBOI imeosorii Ta
METOOJIOTi1, IO YCHINTHO BHUKOPHUCTOBYBAJIACS HEIEMOKPATHIHHMH PESKHUMAMHU PI3HHX
KpaiH», MPOrpecuBHI YKPaiHCHKI IOPUCTH 1 GLIOCOGH TOBOPATH MPO HAraldbHY IOTPEOy
PO3p00KK HOBOI TyMaHICTHYIHOT METOMOIIOTII IpaBa [7, ¢.5-7].

IIpore cyuacHi roCHaTypaJliCTU B CBOIX IPOEKTaX «CIIPaBXHHOI0», «MOPAIBbHOIO»,
«PO3YMHOT0», «CIIPaBEIJINBOIO» IIPaBa IOKH 110 HE HAyTh NaJli AeKIapaTUBHUX allelsiii
IO TIpUPOAHOTO TpaBa. Peamizamis BeNMWKHX TYMaHICTUYHHX i€l IOCHATypaji3My
BiIOYBa€ThCS y pEANbHOMY IPOCTOPI 3HOBY K TaKd «HOPMATHBICTCHKOI» BIAIHO-
IIPUMYCOBOI peryJsisilii, e CTaTTs 3aKOHY, MUCAaHE [TO3UTUBHE IIPABO CKIIAJAI0Th OCHOBY
IIFOY0T0 TMPaBOBOTO peryaroBaHHSA. L[iIHHOCTI, imeamw, MPUHOWIIN TPHPOTHOTO MpaBa
MAalOTh B3a€MOJIATH 3 IIO3UTUBHUM IIPaBOM, BPaXOBYBaTHUCS Y IIPAaBOTBOPUOCTI, BIUIUBATH
Ha TIPaBO3aCTOCYBAHHS, 1[0 MU CIIOCTEPITa€MO CHOTOTHI Y MIDKHAPOTHO-TIPaBOBiil cepi, B
KOHCTHUTYIIIHINA Ta B CY/IOBill MPaKTHIlI CYYaCHUX JIePKaB.

CrocrepiraeTsbest 30IMKEHHAS] TO3UTHBI3MY, ¥ TOMY YHCII HOPMaTUBI3MY 3 THIINMHA
MpaBOBUMH JTOKTpUHaMHU. [IpoTe sk cTBepHKyI0Th (pimocodu, 3HaAUEHHS TEPMiHIB HE BapTO
MepeOiTbITyBaTh: «IIPUPOJHE TMPaBO», <«IIO3UTHBHE TMpaBO» - Ie KaTeropii He
OHTOJIOTTYHOT 0, @ THOCEONIOrigHoro 3HaueHHs. «IIpaBo, - KoHcTaTye (paHIy3bKUI BUCHUI
Hopbept Pyman, - e mporiec inTenekryansHoi KBamidikaiii, a He peaqbHUi MPUPOTHUI
00’exT apriori»[6, c.23-24].

BucnoBku. Yucre npaBoBuenss ['anca Kenp3ena — 11e rpyHTOBHA Teopist OyIOBH i
(yHKI[OHyBaHHS TIpaBa B yMOBAX MapiaMeHTCHKOI aeMokparii. oro Teopernko-npasose
JOCHIKEHHS BiZ0OyBaochk Ha (OHI 1 TOEAHYBAIOCH 3 PyHIAMEHTAIBHUM JTOCIIKEHHSIM
Teopii AeMOKpaTii 1 mapJaMeHTapu3My.

HocBin  Totamitapaux pexkumiB XX  cTOpiuysl, KOJIM  HaWXOPCTOKIMIi,
HAHEMIOAMHINI «IIPaBONOPSIKK» HPOroNOIIyBald caMmi cede «HalryMaHHIIIMMH Ta
HalicripaBeNIMBIIIMMI» 3acBiguye axTyaibHicTh BueHHA [. Kenb3eHa B KOHTEKCTi
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B3a€EMOIIOB’A3aHOCTI JIep)KaBU 1 TpaBa. BingipBaHa BiJ JEMOKPaTHYHOIO JIEPIKABHO-
MPaBOBOrO TPYHTY Oy/b-sika HaWKpaila Teopis, y TOMY YHCI YHUCTa TEOpis MpaBa, CTae

0€33aXUCHOIO Mepe] TOTATITAPHUMH, aBTOPUTAPHUMH Ta ONIrapXiYHUMU 3arpo3aMH.

Opraniuanii 3B’S30K MDK 4YMCTUM TpaBoBueHHsM [. Kenmb3eHa Tta iHIIUMH
MiJIX0/IaMU JI0 TIpaBa iCHye. BUSBUTH HOro TO3BONUTH YiTKA iMeHTH(IKAIIS IIUX MiIXO0/iB
13 BiAMOBITHUMH HUM cepaMu MTPaBOBOI TIHCHOCTI.

HaykoBa cnammuna Tanca Kenb3eHa Hazae MOXIIMBICTh 3aCTOCOBYBATH
IHCTpYMEHTapiii MO3UTHUBHOTO mpaBa A peopMyBaHHS MpPaBOBOI cUCTeMH YKpaiHW,
YB’SI3aBIIH JEMOKPATIIO 13 peatizalliero JepKaBHOi BJIaJy y MPaBOBil JepiKaBi.
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Hepoicasnoeo ynieepcumemy inppacmpyxmypu ma mexHoao2iu
m. Kuis, Yxpaina

MPABWIA NOJAHHSA KOHCTUTYIIMHOI CKAPTM TA YMOBH ii
NMPUAHATHOCTI

Anomayia. Cmamms npucesdena SUC8IMIeHHIO POl KOHCMUMYYIUHOI ckapau y
Mexawizmi 3axucmy npaé moounu 6 Ykpaini. Jlocniooceno npobremui acnekmu, uo
Nn08 ’a3aHHi 3 NOOAHHAM THOUBIOYATLHOI KOHCIMUMYYIUHOT cKapau, a came 000ePICAHHIM
cy6’exkmom 36epuenns 0o Koncmumyyiiinoeo Cydy Vkpainu — ocoborw, eumoe w000
hopmu i 3micmy KOHCMUMYYIUHOT cKapeu ma yMoe il nputiHsamHocmi.

Knrwouosi cnosa: Koncmumyyitinuii Cyo Ykpainu, xoncmumyyilina ckapea,
3axucm npas aroounu, Koncmumyyis Yxpainu, nputinamuicms KOHCMUmMyyiiHoi ckapau.

Annotation. An important element in positioning the state as a democratic legal
and social is to guarantee the institutions of protection of human and civil rights and
freedoms. Therefore, under modern conditions of development of society and law, the
problem of improving the mechanism of implementation of human rights protection
occupies a prominent place. In most countries of the world, where there are specialized
tribunals of constitutional justice (such as the Constitutional Court), the individual form of
appeal has long been traditional.

In our study we propose to pay attention not only to the theoretical justification of
the constitutional complaint as an institution of guaranteeing the rights of the individual in
Ukraine, but also to the problems of exercising the right to a constitutional complaint at
the stage of its submission, namely compliance by applicants.

The subject of the right to a constitutional complaint is a person who considers
that the law of Ukraine (its separate provisions) applied in the final court decision in his
case contradicts the Constitution of Ukraine. The subject of a constitutional complaint may
be exclusively the issue of compliance of the Constitution of Ukraine with the law of
Ukraine (its separate provisions). The Constitutional Court of Ukraine is not authorized to
consider complaints against actions and decisions of bodies of state power and local self-
government, their officials, to evaluate these actions and decisions.

If the constitutional complaint does not meet the requirements of the Law, the Court
returns it to the subject of the constitutional complaint. We draw your attention to the fact
that the Secretariat of the Constitutional Court of Ukraine plays an important role in
resolving the admissibility of a constitutional complaint and the openness of the case. It is
the Secretariat that shows the subject of the complaint about the violations in the form or
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essence of the submitted constitutional complaint, which is then an auxiliary tool for re-
publishing this complaint.

At the stage of consideration of the constitutional complaint, the grounds may also
be identified, which entail the closure of the proceedings. That is, the successful filing of a
constitutional complaint is not yet a basis for a decision.

Thus, the important place of the constitutional complaint in the mechanism of
protection of human rights in Ukraine is determined by its properties and functions. The
human rights role of the constitutional complaint is manifested through the provision of
human rights. A person, through the application of the mechanism of a constitutional
complaint, has the opportunity to enter into a legal dispute with the state over the
constitutionality of its most important decisions - the Laws of Ukraine. A constitutional
complaint is a measure of the democracy of the state, the constitutionality of its laws, and
the rule of law.

In order for a person to effectively exercise his or her right to a constitutional
appeal, it is necessary to strictly comply with the requirements for the form and content of
the constitutional complaint and the conditions of its admissibility. As a result of our
research we come to the conclusion that the most common mistakes of the applicants are:
incorrect understanding of the object and subject of the appeal, lack of substantiation of
their legal position on the inconsistency of the law with the Constitution of Ukraine,
submission of an incomplete package.

Key words: Constitutional Court of Ukraine, constitutional complaint, protection
of human rights, Constitution of Ukraine, admissibility of constitutional complaint.

AxkmyanvHicms 0ocnioxycenna. BaXIMBUM €IEMEHTOM Y TO3HUIIIOHYBaHHI
JIep>KaBM K IEMOKPATHYHOI IPABOBOI Ta COIIANIBHOI € TapaHTyBaHHS SKHAWITHPIIOTO
CIIEKTPY IHCTUTYTIB 3aXHCTY MPaB i CBOOO JIOMWHU 1 TPOMaIsIHUHA. TOMY 3a CyJacHHUX
YMOB PO3BUTKY CYCITUTHCTBA 1 IpaBa IpoOiieMa yIOCKOHAJICHHS MEXaHI3My peamizalii
3aXUCTy TIpaB JIOJAWHU TOCITa€ dibHe Mmicme. Y OUTBIIOCTI KpaiH CBITY, /1€ ICHYIOTbH
cremiaizoBaHi OpraHW KOHCTHTYIIIMHOI focThmii (Taki SK KOHCTHUTYIIHHUN cCyn),
iHAMBiMyanpHa opMa 3BEpHEHHS 10 TAKOTO OpraHy HaWBHIIOTO MPABOCYAIS € TaBHO
TPpaTUITIHOO.

Koncrurymiita ckapra € J0rigHUM BHOOPOM Y SIKOCTi TaKOTO 3aC00Y IMPaBOBOTO
3aXHUCTY, OCKITBKH TaKa CKapra, K IMpaBHJIO, € CyOCHIiapHOIO Ha HAI[IOHAJTHHOMY PIiBHI i
3aCTOCOBYETHCS TUTBKH ICIS BUYEPIIAHHA 3acO0IB MPABOBOTO 3aXHCTy y 3BUYAWHUX
CyJax, BIIMOBITHO Y OCTAaHHIO MOXKITUBY UepPr'y Ha HAI[lOHATBHOMY PiBHI, 10 BUHUKHEHHS
MOKJIMBOCTI 3BepHeHHs a0 €Bpormeiickkoro Cyny 3 mpaB moxuau (. 70 Jlomoimi
€Bporrelicbkoi KoMicii 3a JeMOKpartiro depes mpaBo (Benemnilickkoi komicii) «IIpo mpsimuii
JIOCTYII JI0 KOHCTUTYIIIHHOrO mpaBocymisi») [1].

Ananiz ocmaunix oocnioxncenv I nybnikayini. [ns  YxpaiHH iHCTUTYT
KOHCTHUTYIIIHHOT CKapTH € OIHIEI0 JOBOJI «MOJIOIUM», alieé Ha CHOTOJHI YK€ IOYHNHAE
MOCTYIIOBO HaOyBaTH TMPaKTUYHOrO 3HadeHHs. lIpoGiemamu mpaBoBOro aHamizy
KOHCTHUTYIIIHHOT CKaprH sIK MEXaHi3My 3aXUCTY IPaB JIOJWHU 3aiMarOThCs TakKi HAYKOBI
sk: FO. bapabam, T. bpuns, C. I'onoBartuii, I1. €srpados, M. CraHiiiuyk, B. Illamosau,
C. llleBuyk Ta iH.

Mema cmammi. Y HamoMy OCTiXKEHI IPONOHYEMO 3BEPHYTH YBary He TUIbKH
Ha TEOpPETUYHE OOIPYHTYBaHHS KOHCTUTYLIHHOI CKapry sIK iIHCTUTYTY TapaHTyBaHHS MPaB
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ocobu B YkpaiHi, ajne i Ha mpoOiieMH peaizallii TpaBa Ha KOHCTUTYLIHHY CKapry Ha cTafil
ii moganHs, a caMe JOTpUMaHHS 3assBHUKAMH YMOB 11 IPUHHATHOCTI.

Buxnao ocnoeénozo mamepiany. Koncrtutyniiina pedopma, Mo mo3HauMIacs
BHeceHHs 3MiH 1o Koncrutynii Ykpainu Big 2 uepBHsi 2016 poky, mpoBajuia HOBHH
piBeHb ocKap:keHHs cyAoBuXx pimeHb. Ctatts 55 Koncrutynii Ykpainu Oyno nomnoBHeHa
YaCTUHOIO YETBEPTOI0 HACTYIHOTO 3MicTy: «K0o)KHOMY rapaHTyeThCs TPaBO 3BEPHYTHCH 13
KOHCTHUTYIIIHOI0 ckaproto g0 Koncrurynitnoro Cyny Ykpainu 3 miicTaB, yCTAHOBJICHHX
niero KoncTuTymico, Ta y mopsAaKky, BusHaueHoMy 3akoHoM». Ctarts 1517 Koncrutymii
VYkpaiHu 3akpinuia HACTYIHHH MeXaHI3M pealizalii 3a3Ha4eHOr0 BHUIIE MpaBa 0coOu
BcTaHOBUBIM, 0 Kouctutyniitauii Cyn Ykpainu BUpilllye MUTaHHS PO BiAMOBIAHICT
Koncrutynii Ykpainu (KOHCTUTYIIHHICTD) 3aKOHY YKpaiHU 3a KOHCTUTYIIHHOIO CKaproko
oco0w, sika BBaXKae, 1110 32CTOCOBAHUH B OCTATOYHOMY CYZIOBOMY pillleHHi B 1i cripaBi 3aKoH
VYxpainu cynepeunts Konctutynii Ykpainu. KoncrutyniitHa ckapra Moxxe OyTH mojiaHa B
pasi, KO BCl iHIII HAIIOHAbHI 3aCO0H IOPUIUYHOTO 3aXUCTY BHUYEPITAHO.

[Monpu Te, mo Ha mincrasi cratei 8, 55, 151-1, 151-2 Koncrutyuii Ykpainu
HasIBHICThH IpaBa 3BepHeHHs 10 Koucruryiiinoro Cyny YkpaiHu 3a BU3HAUYE€HHUX YMOB
BUHUKIJIA Ofipa3y Ticis HAOyTTsS YMHHOCTI 3MiHAMHU Ta JOMOBHEHHSMHU N0 KoHcTHTyii
VYkpainu 3rigHo i3 3akonom Ne 1401-VIII Big 02.06.2016 poky, mnpoliieaypu peaibHOro
BIIPOBQ/DKEHHSI I[BOTO I1HCTUTYTY B YKpaiHi BIiIOymucs 13 3HAYHOK 3aTPUMKOIO.
Koncrutymiiinuit Cyn Ykpainu modaB npuiiMaTh i peecTpyBaTH KOHCTUTYIIIHHI CKapry 3
xoBTHA 2016 poky, aje Ii CKaprd HAaKOJIIOBAIMCh 1 YEKaJIW CBOIO PO3MIISILY, SIKHH
(hakTHIHO TTOYaB BinOyBaTHCh TUTBKHU y KBiTHI 2018 poky. IloBHOIIHHA peai3allis IpaBa
Ha 3BepHeHHS 10 KoncturymiiHoro Cymy YKpaiHu 3 KOHCTHTYIIIHHOIO CKaproio CTajio
MOXKJIMBUM TUTBKH ITiCHS yXBasieHHsT BepxoBHoto Panoro Ykpainu HOBoOi penakinii 3akoHy
Ykpaian «IIpo Korcrurymitiauii Cyn Yxpaiam» Ne 2136-VIII Big 13.07.2017 p. (mami —
3akon mpo KCVY). Ilpore (pakTudHO pO3TIIsAa KOHCTUTYIIHHUX cKapr KoHCTHTYIIHHIM
Cynom Ykpainu po3nodaBcs Tineku y kBiTHI 2018 p.

B. Jlemak Ta O. llerpummH Ha3Badu TaKy CHTYallll0 3 HEMOXIIHMBICTIO
MPAKTUYHOTO BTUIGHHA KOHCTUTYHIHHUX TpaB «HEKOHCTUTYLIHHOK CHTYaIi€lo i3
KOHCTHUTYIIIHHOIO CKaproioy», sika Maja OyTH OINepaTHBHO PO3B’S3aHAa CAaMHUM OpPTaHOM
KOHCTUTYLIIMHOIO CYZOYMHCTBA Yepe3 CYyAOBY IPaBOTBOPYICTb, KOJIM CYIOHW BIACHHUMU
pilIeHHsAMHU 3a0e3Medy0Th MOXUIINBICT BepxoBeHcTBa KoHCTHTYIIT Ta 37iiiCHEHHS paB
moguan [2, ¢. 81]. Taka 3arpumMka y peanizallii KOHCTHTYIIHHUX MpaB Oyia MoB’s3aHa 3
BIJICYTHICTIO TIPaBOBOI perJiaMeHTaIlil Mponeyp KOHCTUTYIIHHOTO IPOBaKEHH. T LThbKH
micns yxBaneHHS HoBoro Permamenty KoncturymiitHoro Cyny YkpaiHu, yXBaJeHOTO
[TocranoBoto Koncrurymiitnoro Cyny Ykpaiau Bin 22 motoro 2018 poxy Ne 1-mc/2018
(mami — Permament KCVY) Ta 3akiHuenHs mponecy ¢opmyBanHa CeHatiB (sKi
YTBOPIOBAJIMCH CaMe MJIsl PO3rIsiAy KOHCTUTYUidHuX ckapr) Koncrutyniiiaunii Cyn
VYkpainu po3nouyaB poOOTyY 11010 3AiHICHEHHS IPOBaKEHHS Y KOHCTUTYLIHNX CKaprax.

[epmi Pimennsa CenatiB Koncturyuiitnoro Cyny Ykpainu Oynu yxsaneni y 2019
poui. Bceworo, cranom Ha mucronan 202 1poky Oyio yxBaneHo 23 PimeHHs y cipaBax 3a
KOHCTUTYIIHHUMH ckaprami (y 2019 p. — 7 pimiens, y 2020 p. — 8,y 2021 p. — 8). ¥V mestxux
CrIpaBax y mporeci po3risay 0yino o0’eTHaHO KUTbKa CKapT Ta yXBalieHe €uHe PireHHs
Konucrurymiitaoro Cyny.

Maemo 11e 0fHY CTaTUCTHUHY A00IpKY, sIKa sICKpaBo BinoOpaxae mpoOaeMHUN
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XapakTep NOTPUMAaHHS 3asBHAKAMH YMOB MiJCYJHOCTi, MpaBWJ MOJaHHS Ta YMOB
MPUAHATHOCTI KOHCTUTYLIHHOI cKapru. I3 563 KOHCTUTYWIHHUX CKapr, 10 HAIIHIUTH 10
Cyny cranom Ha 31 rpyans 2020 poky, 249 (44 %) 3a ¢opmoro BiIIoBigamu BUMOTraM
3akoHy Ta Oynu po3mnoaiieHi Mk cyaasmu Cyay BiANOBiTHO A0 3aKOHY Ta Y MOPSAKY,
BcranoBieHoMy Permamentom Cyny, 312 (56 %) Oynu moBepHyTi (3 BigIOBIAHUMHU
PO3’SICHEHHSIMH Ta 3a3HAYEHHSM [P0 MOKJIMBICTh IOBTOPHOTO 3BEPH CHHS 3 JOTPHUMAaHHIM
BUMOT' 3aKoHy) cy0’eKTaM TpaBa Ha KOHCTUTYIIIHY CKapry sK Taki, o 3a gopmoro He
BiJIIOBiIaK BUMOram 3akony |3, c. 28].

s Toro, o0 BHUSIBUTH MPOOJIEMHI aCleKTH, sIKi BAHUKAIOTh Ha CTaiil MOJaHHS
KOHCTHUTYIIIHHOI CKaprd Ta JOTPUMAaHHs 3asBHUKAMH YMOB iX NpPUHHATHOCTI, IIO CTae
MiZICTaBOIO JIJIsl TIOBEPHEHHS CKapr a00 3aKPUTTS MPOBAHKEHHS IO CIPaBi, TPOIOHYEMO
CHOYaTKy po3rIsiHyTH HopMaTtuBHi BuMord. Came y 3akoni ipo KCVY ymnepie 0ysio HajaHe
HOPMATHBHE BU3HAYCHHS KOHCTUTYIIHHOI ckapr (4. 1 cT. 55). 3akoHO#aBenb YHOPMYBaB,
10 KOHCTUTYIIIHHOO cKaproto € nogane 10 Cyay MMChMOBE KIOMOTaHHS IIOJI0 TIEPEBIpKU
Ha BigmoBigHicTe KouctuTymii Ykpainu (KOHCTHTYIIHHICTB) 3aKoHY Ykpainu (ifioro
OKpPEMUX TIOJIOKEHbB), IO 3aCTOCOBAaHHWHA B OCTATOYHOMY CYJOBOMY DpillleHHI y CIpaBi
cy0’€KTa MpaBa Ha KOHCTUTYIIIHHY CKapry.

Cy0’exkTOM TIpaBa Ha KOHCTHTYIIMHY cKapry € ocola, sika BBaXae, IO
3aCTOCOBaHUH B OCTATOYHOMY CYJIOBOMY DillIeHH] B i cIipaBi 3akoH Y Kpainu (Horo okpemi
noJokeHHs ) cynepeunts Koncruryiii Yipainu (4. 2 ct. 56 3akony npo KCVY). HeoOxigHo
3ayBaXXUTH, IO JIO Cy0’€KTIB MpaBa HA KOHCTHUTYIIHHY CKapry He HaleXaTh FOPUINYHI
ocobu myoOsiyHoro mnpasa (4. 1 c¢r. 56 3akony mpo KCVY). TakuM yuHOM, MpaBO Ha
3BEPHCHHS 13 KOHCTUTYIIIHOIO CKapror0 MaloTh BUKITIOYHO (Di3UYHI 0cOOM Ta IOpHANYHI
0CcOo0W TIPUBATHOTO TIpaBa.

HeoOximHo MigKpecIuTH, MO MPEAMETOM KOHCTHUTYIIIMHOI CKaprH MOXe OyTH
BUKJIIOYHO MUTaHHS BimmoBigHocTI KoHCTHTYINT YKpainu 3akoHy YKpainu (HOro oKkpeMux
TIOJIOXKEHb). By Ib-sIKi iHIIII HOPMATHUBHI aKTH MiI3aKOHHOT0 XapakTepy (yka3u [IpesunenTa
VYkpainn, [locranoBu KaGinery MiHicTpiB YKkpaiHu, Haka3y MiHICTEPCTB Ta iH.), JIOKAJIbHI
aKTH, 200 aKTH OpTraHiB MICIIEBOTO CAMOBPSIyBaHHS, PIIIEHHS Cy/IiB CHCTEMH CYI0yCTPOIO
Ykpainm He MOXyTh OyTH OCKap)kKeHi, Tak camo, SK il 4i Oe3misuTbHICTh OpTaHiB
nepxkaBHOI Bimagu, 4n ix mocagoBux ocid. Koncrturymiiamii Cyn VYkpaiHum He
YIOBHOB2)XEHUH PO3TIISIIATH CKaprd Ha Jii Ta pIlIEHHS OpraHiB Jep>KaBHOI BIaJW Ta
MICIIEBOT'O CAMOBPSAYBaHHS, iX MOCAJOBUX OCi0, JaBaTH OMIHKY IIMM JIisIM Ta PIlICHHSIM.

3akoH po KCY y ct. 77 BU3HaYa€ yMOBH MPUIHATHOCTI KOHCTUTYIIHHOI CKapTH.
Tak, KOHCTUTYIIiITHa cCKapra BBAKAETHCS MPUUHSATHOIO 32 YMOB 11 Bi/IIOBIMHOCTI BUMOTaM,
nependadyeHnM CTaTTAMHU 55, 56 poro 3aKoHy, Ta SKINO: 1) BHUEpraHO BCi HAI[IOHATHHI
3ac00M IOPHIMYHOIO 3aXUCTYy (32 HASBHOCTI yXBAJCHOTO B MOPSIKY aleasuiiiHOro
Neperisily CyJOBOro pilleHHs, sike HaOpajo 3aKOHHOI CHJIM, a B pa3i nependauyeHoi
3aKOHOM MOJKJIMBOCTI KacalifHOIO OCKapXeHHS - CYIOBOTO DIillIEHHS, BUHECEHOI'O B
MOPSIZIKY KacalliiHOro Ieperisiny); 2) 3 OHsS HaOpaHHS 3aKOHHOI CHJIM OCTATOYHUM
CYIOBHM DILIEHHSM, Y SIKOMY 3aCTOCOBaHO 3aKOH YKpaiHH (MOro OKpeMi IOJIOXKEHHS),
CIUTUHYJIO He OiNblIe TPhoX MICSLIB. SIK BHHATOK, KOHCTUTYLIHHA cKapra Moxe OyTH
MpUAHSATA 1 MiCHs 3aKiHYEHHS 3a3Ha4€HOro CTpoKy, ko Koncturyuiitnuit Cyn Bu3Hae ii
PO3IIIAA HEOOXIAHNM 13 MOTUBIB CYCHITBHOTO IHTEpECY.

[IpoBamkeHHsT MO CTpaBi WIOAO PO3MIAAY KOHCTUTYLIMHOI CKapru Mae psin
ocobonmuBocreil. Koncrutyniiina ckapra, micna orpumanHs ii  CekperapiaTom
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Koncrutyniiinoro Cyny VYkpaiHd, HEBIAKIAQZHO PEECTPYETbCS NUIIXOM BHECEHHS
iHpopmanii go aBromaTH3oBaHOi cucteMu “JlokymeHnToobir KCVY” i3 mpocraBieHHSIM
ABTOMATHYHO C(OPMOBAHOTO YHIKANBHOIO PEECTPALlifHOrO iHIEKCY, OaTH Ta dYacy
HAJXOKEHHSI.

Hacrynuuwm eranom € monepenss nepesipka 3sepHeHb 10 Koncrutyiiinoro Cyny
VYkpainu, sky 3mpidicHioe Cekperapiatr KCY (cr. 57 3akony mpo KCYVY). Ileperipka
BiZIOYBa€THCS BIPOJOBXK OJHOTO pOOOYOro JHS 3 AHS PeecTpallii KOHCTUTYIIHHOI cKapru
(a. 8 § 39 Pernamenty KCVY). fkiio koHCTUTYLIHHA cKapra 3a (OpMOI0 He BiANOBimae
BUMoram 3akoHy, kepiBHUK Cekperapiaty moBeprae ii cy0’eKTy mpaBa Ha KOHCTUTYIIHY
cKapry. 3BepTaEMo yBary Ha Te, 1[0 Y IMTaHHI BUPILICHHS MPUHHITHOCTI KOHCTUTYIIHHOT
CKapru Ta BIAKPUTTI mpoBajpkeHHs y crpaBi, Cekperapiat KoncrutymiitHoro Cymny
VYkpainun Bigirpae Baromy poib. Came CekperapiaT Bkasye cy0’€KTy 3BEpHEHHs Ha
JOMYIIEHUM HUM TOPYIIEHHS y (popMi a00 CyTHOCTI MOIaHOT KOHCTUTYIIHHOT CKapTH, IO
€ y MaiilOyTHbOMY JIONOMDKHUM IHCTPYMEHTOM J|JIs1 TOBTOPHOTO TIOJIAHHS ITi€1 %K CKaprH.

Tomy, ciij 3a3HaYUTH, M0 MOBEPHEHHS KOHCTUTYIIIHHOT CKapTH HE MepelIko/HKae
MOBTOPHOMY 3BepHEeHH!0 10 Cy/y 3 TOTpUMaHHIM BCTAHOBJICHUX 3aKOHOM BUMOT (4. 3 CT.
56 3akony mnpo KCVY). Koncrurynidiamii Cyn VYkpaiHu BIiIMOBIsS€ Yy BIIKPHUTTI
KOHCTUTYI[IHHOTO IPOB/KEHHS, BU3HABIIM KOHCTHUTYIIHY CKapry HENpHHHSTHOLO,
SIKIIO 3MICT 1 BAMOTY KOHCTHTYIIIITHOT CKapTH € OYeBHIHO HEOOTPYHTOBAHUMH a00 HasIBHE
37I0BKMBAaHHA IIPABOM Ha MofaHHs ckapru (4. 4 ct. 77 3akony npo KCV).

BijbmiicTh KOHCTUTYHIHHUX CKapr TOBEPTAETHCS HA MiJCTaBl HETOTPUMAHHS
yMOB, Bu3HaueHHX 4.2 cT.55 3akony npo KCVY, ska Bumarae y KOHCTUTYIIHHIN ckap3i
3a3HaYaTH IMOBHY IH(GOpMaIii0 Mpo Cy0’€KTa IpaBa Ha KOHCTUTYIIMHY cKapry, Ta
BIIOMOCTI ITPO YIIOBHOBayKEHY 0CO0Y, 110 Ji€ BiJ iIMEHI Cy0’€KTa IIpaBa Ha KOHCTUTYLIHHY
CKapry; KOpOTKHM BHKJIaJ OCTaTOYHOI'O CYIOBOI'O PIllIEHHS, B SIKOMY OYJIO 3aCTOCOBaHO
BIZITOBITHI MTOIOKEHHS 3aKOHY YKpaiHu; OMUC Mepediry po3risay BiIIOBIIHOI CIIPaBH B
Cymax; KOHKpETHI TIONOXKEHHS 3aKOHYy YKpaiHW, $Ki HaJIeXHUTh MEepeBIpUTH Ha
BignosimHicTh KoHCTHTYTIIT YKpainu, Ta KOHKpeTHI onoxeHHs Koncturymii Ykpainu, Ha
BiIMOBITHICTh KM HAaJISKUTH MEPEBIPUTH 3aKOH YKpaiHW; OOTpYHTYBaHHS TBEPIKECHb
0710 HEKOHCTUTYIIHHOCTI 3aKOHY YKpaiHu (H0oro OKpeMuX MOJOXKEHB) 13 3a3HAaYeHHSIM
TOro, AIKe 3 rapaHToBaHMX KoHCTUTYyIi€I0 YKpaiHW mpaB TIOOUHH, Ha AyMKY Cy0’€KTa
[IpaBa Ha KOHCTUTYLIMHY CKapry, 3a3Hajo MOPYIIECHHsS BHACIIIOK 3aCTOCYBAaHHS 3aKOHY;
BIIOMOCTI TpO MOKYMEHTH 1 MaTepiaiid, Ha SKi TIOCHIIA€ThCA Cy0’€KT MpaBa Ha
KOHCTHUTYIIIHY CKapry, i3 HaJaHHSAM KON X JOKYMEHTIB 1 MaTepialliB; Mepelik
JMOKYMEHTIB 1 MaTepiaiiB, IO JOAAOTHCA. byab-sKe BiIXHUIICHHS BiJ] yKa3aHOi CTPYKTYpH
KOHCTHUTYIIHHOT cKapru posrisgaerbess  Koncrutymiitnum  Cynom  YkpaiHum sk
HENPUHHATHICTH CKaprH.

VY BumaaKy NOBEpPHEHHS KOHCTUTYLIMHOI ckapru 3asBHHKOBI Cekperapiart
Koncrutyniiinoro Cyny Ykpaiuu 34iHCHIOE BaXXJIMBY POJib, BIH TAKUM YMHOM HE TIIBKH
iHhOpMYe PO HENONIKK y CKap3i, a i jomomarae ocodi camocTiiiHo 1X ycyHyTH. Lle nae
OiBIIIe MAHCIB 0CO01 TOCATTH 0a)kaHOTO pe3ynbTary y cdepi npaBocymus. Tum Oinbiie,
mo cr. 56 3akony npo KCY mepenbavae mporenypy OCOOMCTOro MOJaHHS OCOOOF0
KOHCTUTYLIHHOI CKapri, He BUMararoud oOOB’sS3KOBOi ydacTi y chpaBi azBokaTta. Tum
Oiible, MO0 aJBOKATChKA NMPAKTHKA LIOAO MOJAHHS KOHCTUTYLIHHHMX CKapr TakoX He
3aBknu € ycmimHaow. Hampukman, agsokat Omekciii KanminHikoB, 10 Mae J0OCBif
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(dhopMyBaHHS KOHCTHUTYLIHHUX CKapr, MOBIJOMHB NP0 OCOOHCTY CTaTUCTHKY: i3 10
MOJaHMUX HE BIIXWJIEHO Ta MPUHHATO B pOOOTY Juie ABi [4].

TunoBuMH miJICTaBaMU JUIS Bi]MOBH Y BITKPUTTI KOHCTUTYI[IHHOTO MPOBAIKCHHS
y cipasi cymis Korcrurynifinoro Cyny Ykpainu B. 'opoioBeHKo Ha3uBa€e: 3BEpHEHHS J10
Cyny HeHaJIe)KHUM Cy0'€KTOM; HEHAJICKHICTD 10 TOBHOBa)KeHb CyAy MUTaHb, HOPYILIEHUX
y KOHCTHTYLIHHIA CKap3i; HENPUUHATHICTh KOHCTUTYIIMHOI CKapru; BTpaTa YMHHOCTI
aKTOM (MOro OKpEMHUMHU MOJIOKEHHSIMH), OO0 SKOTO MOPYIISHO MUTAHHS BiIIOBIIHOCTI
Koncrutynii Ykpainu, kpimM BUNIa/IKiB, mepedaueHNX YaCTHHOO JPYTrol0 CTaTTi 8 3aKoHy
npo KCVY; wnasBaicTh pimeHHsi, BucHOBKY KCVY miogo Toro camoro mpeaMera
KOHCTHUTYIIIHHOI ckapru [5]. BBaxkaemo 3a moTpiOHE JeTabHille pO3risSHYTH HAUTHITOBIII
nomuiku. Ha siki 38epraB yBary Koncruryuiitauii Cyn Ykpainu.

Ha namy gymKky, i migKpecaIuTH, 10 3aKOHOABEIb HAJAUTUB Cy0’€KTa MpaBoM
MOJaTH KOHCTUTYIIHHY CKapry BUKIIOYHO Y 3B’SI3KY 13 IEPEBIPKOIO 3aKOHY, HOPMa SIKOTO
Oyna 3aCTOCOBaHa B OCTATOYHOMY CYJOBOMY pilieHHi. | e moBuHHa OyTH came HOpMa,
SIKOKO CyJl OOIPYHTYBaB CBOKO TIO3MIIIO. 3a3HAYMMO, IO ICHYBQJIM BHIIAJKH, KOJHU
Koncrutyniiinum CymoM YKpaiHu He BU3HABAIKNCh (PaKTH 3aCTOCYBaHHS OCIIOPIOBAHOT'O
MOJIOKEHHS 3aKOHY B OCTATOYHOMY PIIllIeHH] CY/ly 32 HasBHOCTI JIMIIe OpMabHOI 3rajIku
PO HBOTO Y TEKCTI CYIOBOI'O PillICHHSI.

Hanpukmnan, Koucrurynifinmii Cyx VkpaiHu oOTpYHTYBaB HENPUHHSITHICTH
KOHCTHUTYIIIHHOI CKapru HACTYITHUM YHHOM: ,,I3 aHamizy yxBaiu BepxoHoro Cymy y
ckiagi xonerii cymuiB KacaniftHoro ajminicrpatusHoro cyay Bin 20 rpyans 2018 poky,
SKy /TPOMaJSTHUH/ BBa)Ka€ OCTATOYHUM CYZOBHM PIllICHHSM Y CBOill CIIpaBi, Ta ITOCTaHOBU
XapKiBCHKOTO aIeyAIiiHOTO aaMiHICTpaTUBHOTO cyay Bim 8 mmcromama 2018 poky
BOAYaAETHCS, MO CYOM HE OOTPYHTOBYBAIM IOJIOKCHHSMH YacTHHH TPETHOI CTaTTi 59
3akony Ne 796 mifcTaB Il BIIMOBH Y TIepepaxyHKy IICHCII, a JIUIIE IMOCHIAINCS Ha
HHUX TIPH 3a3HAYCHHI apTyMEHTIB CTOpPiH mo70 CyTi cropy. OTKe, IONIOKEHHS YaCTHHHU
Tperboi crarti 59 3akony Ne 796 He 3acTOCOBYBaNWCS, TOMY aBTOp KJIOTOTaHHS HE
JIOTPUMaB BUMOT YacTHHHM repiroi crarti 55 3akony Ykpainu ,,IIpo Korncrurymiitauit
Cyn Ykpainu“ (Yxsana Ilepmoi konerii cynnis Jpyroro cenaty Koncrurynitnoro Cymy
VYkpainu Bix 27 mortoro 2019 poky Ne 48-1(11)/2019).

Koucrurymiitanii Cyx Ykpaiau HeOqHOPa30BO MOCTAHOBIISIB YXBAIH PO BIIMOBY
Yy PO3IIISAAlI KOHCTHTYIIMHOI CKapry HACTYIHOTO 3MicTy: «KoHCTHTYIIiiHA cKapra Moxo
nepeBipky Ha BignoBigHicTh KoHcTHTYyIIi YKpaiHW MONOXKEHb 3aKOHY YKpaiHu, sKi He
Oyny 3aCTOCOBaHI B OCTaTOYHOMY CyJOBOMY pillleHHI y cHpaBi cy0’€kTa IpaBa Ha
KOHCTHUTYLIHHY CKapry, BU3HA€THCS TAKOIO, 110 HE BiANOBia€ BUMOraM YaCTUHHM IEpIIO]
ctarTi 55 3akony» (yxBana [pyroro cenaty Koncruryniiinoro Cyny Ykpainu Big 23 cidas
2019 poky Ne2-y(I[)/2019, yxsamm [pyroi xonerii cyaniB [pyroro ceHaty
Koncrutyniiinoro Cyny Yxkpainum Big 18 xBitHa 2018 poxy Ne 107-2(I1)/2018, Nel09-
2(I1)/2018; YxBana Tperboi konerii cyanis Ilepmoro cenary Koncruryuiiinoro Cyny
VYxpainn Big 12 kBitHs 2018 poky Ne 63-3(1)/2018), YxBana [pyroi konerii cyauiB
[lepmoro cenatry Koncruryuiiinoro Cyny Ykpainu Big 30 tpaBusa 2019 poky Ne 153-
2(1)/2019).

[Ipu nmonmaHHi KOHCTHUTYLIHHOI CKapru HEOOXiHO TakoX 3BEPHYTH OCOOJIHUBY
yBary i Ha Te, L0 3arajibHe MPaBUJIO iHCTAHIIIMHOCTI Ta OCTaTOYHOr'O MEPErIISAY CIpaBH
y MOPSAKY KacaliifHOTO OCKapKeHHS He 3aBKAM Moxe OyTH porpuMmaHuMm. He Tpeba
3a0yBaTH, 110 MOXJIMBUMHM MOXYTb OyTH CHTyalii, KOJIM OCTaTOYHOIO IHCTaHLIEIO Y
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BHUHECEHHI pillleHHs 10 cipasi Oyne anensuidauii cyn. Cy0’eKkT mpaBa Ha KOHCTUTYLIHHY
CKapry y TakoMy pas3i y CBOIil 3asBi MOBHHEH Oyle AeTanbHO BUKIACTH XiJ CIIPaBH Ta
OOTPYHTYBaTH HEMOXKJIMBICTh KacallifHOro OCKap >KeHHSI.

Axmo Cekperapiatr KCY BH3Ha€e KOHCTUTYLIHHY CKapry HpUIHITHOIO, TO HE
Mi3HIIIE HACTYITHOTO pOOOYOro JTHS 3 THS PEECTpAIlii 3IHCHIOETHCS PO3IOALT 3BEPHEHB J10
Cyny. 3Bepuenns a0 Cyay micisa iX po3moAily HEBIAKIATHO NEPEHArOThCS CYAIAM-
nornoBinayam y cnpapax. Cymis-ZonoBifad y chpaBi BuUBYae 3BepHeHHs 10 Cyny y
JBAJLSITHICHHUNA CTPOK 3 JIHS BU3HAYCHHS HOTO CY/ICI0-I0MOBIjaueM y cipasi (4. 3 § 43
Pernmamenty KCV).

Leii eran 3akiH4yeTbCS TMOCTAaHOBJIECHHSM yxBanu KoncruryniiiHoro Cyny
VYkpaiHu po BIAKPUTTS KOHCTUTYIIIHHOT'O MPOBAKEHHS Y cripasi abo mpo BiMOBY B Horo
BIZIKPUTTI. YXBaly Mpo BIAKPUTTS MPOBAKEHHS Y cripaBi moctaHoBisie Koseris, y cknasi
TpHOX CyiB, a00 CeHart (y CKIaji eB’ATH CYIIIB) - Y BUNIAJIKY HeoAHOCcTaiHOCTI Komerii,
MIPH MOCTAHOBJIEHH1 YXBAJIW PO BiZIMOBY Y BIIKPUTTI MPOBAJPKEHHS Y CIpaBi. YXBajy mpo
BIZIKPUTTS KOHCTHUTYLIHHOTO MPOBAKEHHS y clpaBi abo Mpo BiAMOBY Yy BiJKPHTTI
KOHCTHUTYIIHHOTO TIPOBa/KEHHsI y crnpaBi Koueriss mocTaHoBIsi€ HE IMi3HIIIE OJHOTO
Micsmst 3 g Bu3HaueHHs Cymai-momosigada (4. 4 ct. 61 3akony mpo KCVY). Cy6’ext
3BEpHEHHS Mae OyTH TOBIIOMIICHHH PO BIAKPUTTS KOHCTUTYIIHHOTO MPOBAKCHHS Y
crpaBi B JICCATHACHHUI CTPOK 3 JHS TIOCTAHOBIICHHS YXBalW TPO BIJIKPUTTS
KOHCTHUTYI[IHHOTO TIPOBAJKEHHS Y CIIPaBi.

CrpaBu 3a KOHCTHUTYIIHHUMH CKapraMu, MHPOBJDKEHHS B SKUX BIJKPHUTO,
posrisimae Cenat Koncrurymiiaoro Cyny Ykpainu, 9WIEHOM SIKOTO € CYAII-T0NO0Bi ad 1Mo
cripaBi. Po3risin cripaB Ha muteHapHUX 3acimanasax CeHaTy MOXe 3MiHCHIOBATUCS B TIOPSAKY
ycHOro abo MUCBMOBOI'O TPOBA/LKEHHA. TpaauiiiiHo, MucbMoBa (opmMa € OCHOBHOIO
dhopmoto posrisiny crpaB y Korcrurytiiinomy Cyzai Ykpainu.

AJje Ha cTafil po3rsIy KOHCTUTYIIHHOI CKapry TaKoX MOXKYTh OyTH BHSIBJICHI
MiZICTaBH, MO TATHYTH 3a COOOIO 3aKPUTTS TMPOBa/DKEHHS y crmpasi. ToOTo ycrmimHe
MOJTAaHHS KOHCTUTYILIAHOI CKAaprHl Ie HE € TiJCTABOIO /S yXBaJeHHS BiIIOBIIHOTO
PpITICHHS.

Cenar Koucrurymiiinoro Cymy Moke 3aKpUTH IPOBAPKEHHS Y CIpaBi 3a
KOHCTHUTYIIIHHOIO CKaproro, SKIIO MiA Yac IUIEHAPHOTO 3acimaHHsA OyayTh BHSBIIEHI
MIJCTaBH IS BIAMOBH Y BIIKPUTTI KOHCTUTYLIHHOTO MPOBAPKEHHS, Iependadeni cT. 62
3akony npo KCVY. Tak, nampuxnaa, 17 mororo 2021 poky [pyruil cenat
Koncrurymiitnoro Cyny YkpaiHu IiHIIIOB BUCHOBKY, IO KOHCTUTYIIHHE IPOBaKEHHS Y
cpasi Ne 3-93/2020(184/20) mimsrae 3akputTio (YxBana Ne 1-ym(1I)/2021 Bix 17.02.2021
p.)- Cyn 3a3HauuB, MO Cy0’€KT 3BEPHEHHS, «OCHOPIOIOYN KOHCTUTYHIHHICTH MOJIOXKEHBb
...(HOpM)... 3aKoHY, HEe HaBena apryMEHTIB IIOAO TOrO, SIK CaMe 3MICT OCIIOPIOBAHUX
MOJOKEHb 3aKOHY .... IPU3BOAUTH 10 MOPYIIEHHs i KOHCTUTYLIMHMX mpaB, 30KpemMa
mpaBa Ha mpamio, 3akpimiueHux crarrero 43 Koucrutynii Ykpainn. Omxe, aBTOp
KJIONIOTaHHs HE JOTPUMAaB BUMOT IYHKTY 6 4acTHHHM Apyroi crarti 55 3akoHy YkpaiHu
"[lpo Koucrurynitanit Cyn Ykpainu", mo € miIcTaBor Ui BiJIMOBH Y BiJKPHTTI
KOHCTHUTYLIMHOTO MPOBA/HKEHHS Y CIIPaBi 3riIHO 3 MyHKTOM 4 cTaTTi 62 IbOTr0 3aKOHY -
HENPUHHATHICTh KOHCTUTYLIHHOI ckapru». Y naHoMmy Bumaiaky Koncrutyniiinuii Cyn
VYkpaiHu BUSBUB /Bi MiACTaBH AJsl 3aKPUTTS [IPOBA/LKEHHS y CIpPaBi: HEHAJEKHICTh 10
noBHOBaxkeHb KoHcturyniliHoro Cyny YkpaiHu NuTaHb, MOPYLIEHUX Yy KOHCTUTYLIHHIH
CKap3i Ta HENPUIHATHICTE KOHCTUTYLIHHOI CKaprH.
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Cy6’ext 3BepHeHHs 10 KonctutyniiiHoro Cyay YkpaiHu Mae NpaBo BiIKIHKATH
CBOI0 KOHCTUTYILIHHY cKapry B OyIb-sIKMH Yac MicHs BIAKPUTTS KOHCTHTYLIHHOTO
npoBakeHHs. Lle mpaBo MokHa peaii3yBajd JMIIE HAMMCABIIM BiAMOBIAHY 3asBy. AJe
Taka MOXIJIMBICTb ICHYE TUIbKH 10 mepexony Koncrurymiiinoro Cyay B 3aKpHTY YaCTUHY
IUIGHAPHOTO 3acilaHHs Uil yXBaJieHHS pillleHHsS 4YM HaJaHHS BUCHOBKY. I[Ipore
Koncrutyniiinuit Cyx YkpaiHu Moxxe BIIMOBUTH y MPUITMHEHH] PO3IISAY TaKol CKapru
HaBiTh y pa3i MoJaHHA Cy0’€KTOM MpaBa Ha KOHCTHTYLIHHY CKapry 3asBH Tpo il
BigkimkanHs (cT. 63 3akony npo KCY). Taka curyatis MoxnuBa, sikiuio Cenat un Benmka
nanata Korcruryniinoro Cyy BBaXkae, 110 OPYIIEH] y KOHCTUTYIIHHIN cKap3i MUTaHHS
MAalOTh 0COOJIMBE CYCIIIbHE 3HAYCHHS ISl 3aXHCTY TPaB JIIOAWHU.

Bucnosku. TakuM 4rHOM, BaXKJIMBE Miclle KOHCTUTYIIHHOI CKapru B MexaHi3mi
3axHCTy TpaB JIIOJAWHU B YKpaiHi OOYMOBIIOETHCS 11 BIACTUBOCTSIMH Ta (YHKIISIMH.
[IpaBo3axucHa poib KOHCTUTYIIMHOI CKaprd BUSBIAETHCS 4depe3 3a0e3nedeHHs MpaB
moanuu. [lizkpecanMo, 110 KOHCTHTYIIHHA cKapra BUCTYIAa€ HE TUIBKH SIK TapaHTIs
3aX¥CTy OCHOBHHUX TPaB JIIOAWHU 1 TPOMaJITHIHA, MOXKIIHBICTh OCKApKHUTH PIICHHS CYAy
anersmidHoi abo KkacamiiiHoi iHcranmii. (Ocoba, dYepe3 3acTOCYBaHHS MEXaHI3MY
KOHCTHUTYIIIHHOI CKaprd, Mae 3MOry BCTYIIUTH Y TPaBOBUH CHip 3 JEp)KaBow M0N0
KOHCTHUTYIIIHHOCTI 11 HallBayKIIMBIMIKX pimieHsb — 3akoHiB Ykpainu. Koncturyiiiina ckapra
— 1€ MIPHJIO JIEMOKpaTil 1ep)KaBU, KOHCTUTYIIIHHOCTI 11 3aKOHIB, BEpXOBEHCTBA MpaBa.

s eexkTrBHOI peamnizaiii 0co00r CBOro mpapa Ha KOHCTUTYIIIHE OCKap KEHHS
NUISIXOM TIOJIAHHS KOHCTHTYIIHHOI CKaprd HEOOXiJHO YiTKO JOTPUMYBAaTH BHUMOT 1O
(hopmu Ta 3MiCTy KOHCTUTYITIHOT CKapTy Ta YMOB ii IpUHHATHOCTI. B pe3ynpraTi Hamoro
JOCJIIIKEHHA JOXOAUMO BHMCHOBKY, 1[0 HAaHTHUIIOBIIIMMU IOMHJIKAMH 3asIBHUKIB €: He
BipHE PO3YMIHHS 00 €KTY Ta MPEAMETY OCKAPIKEHHs, HEOCTATHICTh OOTPYHTYBaHHS CBOET
MIPaBOBOI MO3UIIIT OO0 HEBIAMOBIMHOCTI HOpMHU 3akoHy KoHcTuTymii Ykpainu, mogaHHs
no Cyny HEMOBHOTO TaKeTy MOKYMEHTIB. Ilo3MTHBHUM € Te, MO KOXHIH 0co0i IIpH
TTOBEpHEHHI KOHCTUTYIIMHOI CKapTy HaIae€ThCs MpaBo ii moorparroBatu. [ligkpecmroemo
no3uTuBHY ponb Cekperapiaty Koncrurymiiinoro Cyny VYkpaiHu mofo po3’sSiCHEHHS
MTOMHJIOK Y CKap3i.
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CONTRACTUAL REGULATION OF MEDIATION IN UKRAINE: CURRENT
STATE AND DEVELOPMENT PROSPECTS

Anomauyia. Y cmammi po3ensioaromsCsi aKmydaibHi AUMAHHSA 00208IPHO20
pe2yio8ants nocepeOHuymea 6 YKpaiui, 1io2o cyuacHuil cmaH ma nepcneKxmusu
po3zsumky. Ocobausa yeaza npuliieHa NpagoBoMy pe2ylio8aHHI0 NOCePEeOHUYbKUX
0docoeopis 6 Vkpaini. Ilpogooumvcs 00CHiOJCeHHsT OCHOBHUX 6U0i8 002080pi8
nocepeOHUYbKOI 2pynu ma ix micysa 6 cucmemi YUBIIbHO-NPABOBUX 30008 A3aHb.
Busnaueno ocrosmi wiasxu supiuienHs npodiemu 3 2apMoHizayii npasosux HOpM, sKi
pezynoioms  IHCMuUmym HnocepeOHuymea udepe3 VHiikayiro npasa npo xKomepyitine
nocepeOHUYmMeo Ha mepumopii oepoicag-unernie €eponeticoko2o Cow3y 3a 00NOMO20t0
YiMKO20 BU3HAUEHHA U020 MICYs 8 Cucmemi YUBLIbHO-NPABOGUX 30008 A3aHb ma
BNOPAOKYBAHHA MEPMIHONO0I] 34 €OUHUM 3DA3KOM, 6 MOMY HYUCHI, KOHKDEMHO
PO3MeENHCYBAMU NOCEPEOHUYBK) I A2eHMCbKY OisIbHICMb.

Knrouoei cnoea: nocepeonuymeo, npedCmaguuymeo, 00208ip KOMIcii, 00208ip
O00OpYYeHHs, KOHCUSHAYISA, d2eHMCbKULL 00208Ip.

Annotation. This article discusses current issues of contractual regulation of
mediation in Ukraine, its current status and prospects for development. Particular
attention is paid to the legal regulation of intermediary contracts in Ukraine.
Investigation of the main types of contracts of the intermediary group and their place
in the system of civil-law obligations is carried out. Identified the main ways of solving
the problem of harmonization of legal norms, regulating the institute of mediation
through unification of the law of commercial mediation on the territory of the European
Union member states by means of clear identification of its place in the system of civil-
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law obligations and arrangement of terminology in a unified manner, Including
specifically distinguish between intermediary and agency activities.

Today Ukraine belongs to those countries that, due to certain circumstances, are
not yet member countries of the European Union. However, this circumstance should
further encourage harmonization and unification of Ukrainian legislation. This is also
driven by the need to convey to members of the European community the real readiness
of Ukraine to accept European legal standards, develop and promote EU values. A key
element of Ukraine's successful integration into the European Union is reaching a
certain level of harmonization of our country's legislation with the legal norms of the
European Union.

Mediation agreements are very widespread contracts, because they are contracts
under which one party acts on behalf of and in the interests of another person, which
he represents. That is, they assist in acquiring and/or exercising the rights and
obligations of other persons.

Intermediaries are contracts for the provision of services, which are aimed at
changing public relations, and mediation is, as a rule, voluntary activities. The
mediation relationship itself is a type of binding legal relationship that arises on the
basis of such a legal fact as a contract. If it is a non-contractual authorization of a
person to act in the interests of third parties - it is a representation.

Key words: mediation, representation, commission agreement, power of attorney
agreement, consignment, agency agreement.

Ukraine celebrated its 30th anniversary of independence. During this time there
have been a large number of changes that have affected, including market economic
relations, characterized by the activation of all spheres of public life, especially
production growth, increased turnover, expanding the range of existing services and
new ones. Market relations have revived the institution of mediation, which, in turn, in
its various forms contributes to the effective development of market infrastructure.

Within the framework of Ukraine's integration into the European Union, it is
necessary to achieve a certain level of harmonization of our country's legislation with
the legal norms of the European Union. Instead, as of today, there are differences and
contradictions in the regulation of certain issues, in particular, mediation agreements at
the national level, which, in turn, has a negative impact on the practice of its application.

Today, the service sector, as practice shows, is one of the most promising sectors
of the economy, which is developing rapidly, and the vast majority of organizations to
some extent provide services for a fairly wide range of activities. Relations between
producers and consumers or with the participation of economic and legal intermediaries
acting in the interests of producers and / or consumers "in order to create conditions for
the emergence of new legal relations in the field of business" for the sale of goods and
/ or services may be legally mediated by contracts.

Intermediation agreements are quite common agreements, as they are agreements
under which one party acts on behalf of and in the interests of another person he
represents. That is, they help to acquire and / or exercise the rights and responsibilities
of others. Article 21 of the Constitution of Ukraine stipulates that all people are free and
equal in their dignity and rights. As a general rule, participants in civil relations
personally acquire civil rights and obligations by concluding transactions. However,
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often individuals and legal entities are forced to use the services of persons who perform
various actions for them, which entail the emergence, change or termination of civil
relations for such a person.

According to V.A. Vasiliev, the very institution of mediation arose
simultaneously with the emergence of economic exchange in the era of free formation
of elements of a market economy, when commodity production became general. In a
developed society, such activity is one of the priorities, as a mechanism that promotes
the establishment and development of economic relations [1, p.26].

The literature even substantiates the classification of different types of actual
complicity, the main feature of which, according to N.O. Nersesov, is that the mediator
only directs the will of the principal; that is, the actual accomplice conveys, expresses,
or carries out only the will of others, not his own. The representative enters into an
agreement independently, expressing his own will, which has legal consequences for
the person he represents [2, p.30-31].

That is, mediation agreements are contracts for the provision of services aimed at
changing public relations, and mediation is, as a rule, voluntary activities. The
mediation relationship itself is a type of binding legal relationship that arises on the
basis of such a legal fact as a contract. If it is a non-contractual authorization of a person
to act in the interests of third parties - it is a representation.

All named mediation agreements refer to a mediator - a representative,
commission agent, consignor, agent, manager, who acts in civil circulation on behalf of
the founder of mediation or on his own behalf, but in his interests. Criteria for entry into
circulation on behalf of the authorizing officer or on his own behalf is the basis for the
division of mediation into direct and indirect [3, p.808].

The parties to intermediary transactions are always capable persons. Services
provided by attorneys, commissioners, consignors, managers, agents, will be legal only
because they show their own will, which in its purpose is aimed at creating a legal result
in another, third party. The peculiarity of the mediation relationship is the presence in
its basis of authority, which is decisive for its content. Mediation is an opportunity to
realize legal personality through the actions of others. As a result of mediation, the scope
of rights and responsibilities of another person changes. [3, p.809].

The criteria for distinguishing intermediary services are:

1) actions in the interests of others;

2) actions on the basis of and within the limits of the powers granted;

3) actions at someone else's expense.

The peculiarity of the mediation agreement is the duality of its subject. The subject of
the mediation agreement are lawful actions that are recognized by law as legal facts
committed in the interests of others and for the purpose of legal substitution, and which
can be directed to the objects of the material world [3, p.809].

That is, the intermediary never owns the ownership of the material object of the
intermediary obligation, because the intermediary always acts between the owner and
the future owner. The mediator is given the right to dispose of the object at his own
discretion or of his own free will only within the limits of the powers granted, or, in
other words, these are the criteria for distinguishing between the authority-obligation
and the authority of the owner.
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When qualifying a legal relationship as one that mediates mediation services,
the notion of “performing actions of a legal nature” should not be replaced by the
provision of legal services. Any lawful action that has caused (even without prior focus)
legal consequences, will be considered to be of a legal nature [3, p.810].

Elements of mediation are present in other contractual types, such as transport
forwarding, financial services. This is evidence, on the one hand, of the mixture of
contractual types, and on the other - the need to find civil forms of economic mediation,
which is a much broader category than legal mediation. In the economic sense,
intermediary are all the obligations that mediate the movement of goods from producer
to direct consumer [3, p.810].

However, mediation agreements are quite common not only in civil but also in
economic turnover, because quite often business entities are forced to seek help from
others (professional intermediaries who can provide an intermediary service for a fee)
because of the different reasons can’t independently perform certain legal and / or
factual actions - to negotiate with potential counterparties, enter into a business
agreement, sell goods or rent the premises.

As I. Hrushchynsky rightly emphasizes, it is the contractual form that creates
opportunities for the subjects of business relations to fully satisfy their interests. The
contractual form is also decisive in choosing contractors. In today's conditions, as the
author notes, the contract becomes the main form of regulation of property relations
between participants in economic turnover, through which they mutually realize their
potential and achieve a common goal [4, p. 36-38].

Some researchers distinguish in the system of economic agreements
"agreements of the representative group”. For example, V.N. Belov refers to such
contracts of commission, commission, agency, dealer service, jumping, consignment,
franchising, trust management, leasing, etc. [5, p. 3-32].

As a criterion for assigning contracts to a representative group, some authors
single out the fact that one person has exercised the rights and / or fulfilled the
obligations under the contract in the economic interests of another person. According to
this approach: mediation agreements are part of a broader concept - "representative
group agreements”. Other authors believe that under an intermediary agreement
concluded in writing, one party (intermediary) provides the other party (individual or
legal entity - entrepreneur) with mediation services on its own behalf, but at the expense
and in the interests of the other party. in the field of entrepreneurial activity for the
remuneration stipulated by the parties. The mediation agreement is sometimes
considered also: 1) as a kind of power of attorney agreement; 2) as a kind of agency
agreement; 3) as a kind of commission agreement; 4) as an independent unnamed
mediation agreement; 5) as a mixed contract containing elements of several named
contracts, primarily such as a contract of agency, commission, agency agreement, etc .;
6) as an organizational agreement, on the basis of which contracts of agency,
commissions, agency agreement, etc. are concluded [6, p.76].

Summarizing the views described in the legal literature, we can identify two
main approaches to determining the legal nature of the relationship arising from the
mediation agreement. In the first approach, the mediation agreement is considered as an
independent agreement, which cannot be reduced to a contract of agency, commission,
agency agreement or any other agreement [7, p. 55-61]. In favor of this approach is the
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thesis of G.N. Budnev that the parties may enter into contracts both provided and not
provided by laws and / or other regulations [8, p. 8].

The second approach is characterized by the interpretation of the mediator's
activity as the activity of the attorney, which is characterized by specific features [9, p.
207]. Hence, the mediation agreement is interpreted as a kind of power of attorney
agreement, ie one that belongs to the so-called "representative group". Instead, such an
author as S.V. Melnyk refers to mediation agreements: power of attorney agreement,
commission agreement, agency agreement, commercial concession agreement,
professional (commercial) representation agreement. The author remarks that the list of
these mediation agreements is not closed. Contracts of agency, commercial
representation, commission, agency and other types of them form a group of agreements
related to actions in the interests of others on the order (order) of the person concerned.
Common in determining the characteristics of this group of contracts is the endowment
of the mediator (attorney, commercial representative, commission agent or agent)
powers under which he is obliged to act in the interests and at the expense of the person
who gave him such powers [2, p. 113].

In each case, the mediation relationship is expressed in the contract for the
provision of mediation services. In general, all brokerage contracts are service contracts.
This position is generally accepted and seems quite justified, objectively determined.
However, there are opposing views, although not convincing.

Dzera O.V., noted that among the contracts that formalize the mediation
obligations include contracts of agency, commissions, consignments, agency
agreements and trust management agreement [3, p.808].

If we talk about the sources of Ukrainian law governing these relations, then,
first of all, it is necessary to mention the general rules contained in civil law, in
particular, the provisions on obligations, responsibilities, general rules for the provision
of services and special rules, including rules on power of attorney, commercial
representation, commission.

Section 111 of the Civil Code of Ukraine defines the provisions for certain types
of abligations, which include contractual obligations. The norms of the Civil Code of
Ukraine define the concept of power of attorney agreements, commissions, which,
despite the common features, because the executor (trustee, commissioner) acts in the
interests and at the expense of the principal under the power of attorney and the
commission agreement. the service provider is not so much the process of mediation, as
the result of this activity, which ends with a transaction with a third party.

Also, Article 243 of the Civil Code of Ukraine provides for such a subtype of
contractual representation as commercial representation, which is used in the field of
entrepreneurial activity. Paragraph 1 of this article states that "A commercial
representative is a person who constantly and independently acts as a representative on
behalf of entrepreneurs in concluding contracts in the field of entrepreneurial activity."
The basis for the representation is a written agreement between the representative and
the person he represents.

Another type of agreement that is widely used by business entities, but not
legalized in the current Civil Code of Ukraine, is the consignment agreement. The term
"consignment™ comes from the Latin word "consignatio” - written proof, document. In
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the dictionaries of Soviet times, consignment was defined as a form of commission sale
of goods from the consignor in capitalist countries [3, p.831].

Currently, the definition of the consignment agreement is contained in
paragraph 2 of the resolution of the Cabinet of Ministers of Ukraine "On approval of
the Procedure for issuing an opinion on extending the deadlines for certain transactions
on export and import of goods established by the National Bank" of February 13, 2019
Ne 104 consignment is a transaction for the sale of goods, according to which one party
(consignor) undertakes on behalf of the other party (consignor) to sell within a certain
period of the consignment agreement for a specified fee from the consignment
warehouse on its own behalf goods belonging to the consignor.

However, despite the variety of mediation agreements contained in the current
Civil Code of Ukraine, they do not cover the regulation of all the variety of relationships
that arise in the process of entrepreneurs. The parties seek to create a model of
intermediary relations that would allow to remove as much as possible the restrictions
and requirements for obligations under the contracts of commission and power of
attorney, and the need for service that involves stable long-term relationships between
contractors is in increasing demand. Therefore, there is another type of mediation
agreement - agency.

The Civil Code of Ukraine did not legalize such an independently existing
construction as an agency agreement. Legal regulation of the conclusion, execution,
amendment and termination of the agency agreement is carried out in accordance with
the provisions of ch. 31 of the Commercial Code of Ukraine "Commercial
intermediation (agency activities) in the field of management.” In addition, the
possibility of providing agency services is stated in Art. 4 of the Law of Ukraine "On
Foreign Economic Activity", Art. 14.1.36 of the Tax Code of Ukraine, Art. 116-119 of
the Code of Merchant Shipping of Ukraine and other acts.

It should be noted that until 1992, commercial mediation was considered a
crime (Article 151 of the Criminal Code of Ukraine "Commercial Mediation" as
amended in 1960 provided a rather severe punishment, was excluded on the basis of the
Law "On Amendments to the Criminal Code of Ukraine, Criminal Procedure Code of
the Ukrainian SSR and the Code of the Ukrainian SSR on Administrative Offenses "of
07.07.1992). The change in the economic and political situation led to the transfer of
this type of activity to the plane of entrepreneurship, and as an economic and legal
institution, appeared only with the adoption of the Civil Code of Ukraine.

Freedom of contract gives the opportunity to create new models of contracts
that are not provided by law. And considering one of such agreements as the agency
agreement, it should be noted that it has become widely used in recent years, but has
not acquired sufficient legislative regulation. Despite the fact that it is mentioned in
many legal acts of Ukraine, which have already been mentioned above, the Civil Code
of Ukraine has not enshrined the definition of "agency agreement". Although this would
allow to legalize the relations that have developed in commercial turnover, not to narrow
them to the existing legal structures of the power of attorney and the commission and to
enshrine the legal nature of this institution in a single legal act.

In the theory of civil law there is a practice to call the agency agreement the
term "agreement", "agreement” or "contract™ and not to give special names to its parties.
In many cases, the legislator uses the term "agency agreement™ - for example, the Laws
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of Ukraine "On the use of registrars of settlement transactions in trade, catering and
services", "On transit of goods". Sometimes the term “agency agreement” or "agency
agreement” is used. It can also be noted that for certain special types of agents and
transactions concluded with them, special terms are used (for example, "consignment
agreement”, "consignor and consignor", "principal”, "attorney") [10, p.14].

Accordingly, it is necessary to streamline the terminology in the legislation of
Ukraine according to a single model, in particular to use the phrase "agency agreement"
in order to avoid ambiguous interpretation. The terms "mediation™ and "agency activity"
should not be equated, as agency is only one of the forms of civil mediation, the ultimate
goal of which is to establish contractual obligations between the principal and a third
party [11, p.45]. It is also quite reasonable to consider the position that the terminology
proposed by the Civil Code of Ukraine in determining the parties to the agency
agreement does not correspond to the idea of harmonizing Ukrainian legislation with
European and should take into account the general terminology of the Civil Code of
Ukraine on representation. It is necessary to clearly define at the level of legislation the
ratio of intermediary and agency activities, representation, commercial representation.
In this case, "mediation” is proposed to be considered in a broad sense - it covers
representation, which, in turn, includes its type as commercial representation, as well as
mediation in the narrow sense (assistance in committing transactions) [12, p. 105]. The
basis for the emergence of commercial mediation relations may be an agency
agreement, the construction of which should be expanded by introducing the ability to
perform legal and factual actions (provide services) on its own behalf, but at the expense
of the principal, and to promote only transactions (13, p. 39].

The lack of a clearly defined place of the agency agreement in the system of
civil law obligations leads either to the identification of the agency agreement with the
power of attorney or to commercial representation, which, given the need to give such
a relationship the form of an agreement, is the same. In practice, an agency agreement
is often identified with a power of attorney agreement and provisions similar to those
governing the power of attorney agreement are applied to it. Therefore, it is also
important to address the relationship between the agency agreement and related
agreements (eg, power of attorney and commission agreement). The similarity of these
agreements is that they belong to the representative agreements and provide for the
activities of one party at the expense of another. Only the nature of representation in the
relationship between the agent and third parties (direct or indirect) changes. The first
feature that distinguishes an agency agreement from a power of attorney and a
commission is the model by which the agent's relationship with third parties is built
(agency agreement is aimed at assisting one person in exercising subjective rights and
obligations and exercising these rights in relations with third parties persons). The
second difference is the subject of the agency agreement (legal and / or factual actions),
so it can be applied in a broader area of relations than the commission and instructions,
and have an organizational nature. The third feature that distinguishes the agency
agreement is the nature of the agent's actions. The relationship under the agency
agreement is ongoing, ie the agent undertakes to perform, not perform for the principal
various actions [14, p. 236].

If we take the example of the developed countries of the European Union, then
there about half of the foreign trade turnover of goods and services is carried out with
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the involvement of intermediaries. This, in particular, explains the adoption within the
EU of a number of regulations aimed at establishing uniform legal regulation and
designed to promote the development of economic ties between EU countries. Thus, the
Convention on the Law Applicable to Contractual Obligations, adopted within the
framework of the EU in Rome on June 19, 1980, is devoted to resolving conflicting
issues in contractual relations. The Convention regulates the issue of conflicts in the
choice of due law in the conclusion, amendment or performance of contracts and
applies, inter alia, to mediation.

According to Article 1, the Convention applies to contractual obligations in any
situation involving a choice between the laws of different States.

The 1980 Rome Convention establishes rules for freedom of choice of law. The
contract is governed by the law chosen by the parties. In this case, the agreement on
such a choice must be clearly expressed or directly follow from the terms of the contract
or the circumstances of a particular case (Article 3).

According to Art. 2 of the Convention, the law agreed upon under this
Convention shall apply even if it is not the law of a State Party. That is, the parties to a
foreign economic agreement from two countries party to the Convention may choose
the law of any third state as the appropriate law. The parties may at any time agree to
subordinate the contract to any law other than the law previously governed by it, even
if it was a more appropriate choice under Art. 3 or other provisions of the Convention.

Another document aimed at unifying the right to commercial intermediation in
the territory of the EU Member States is, first of all, the EU Directive of 18 December
1986 Ne 86/653 "On the coordination of the laws of the Member States relating to
independent sales agents" (hereinafter - the Directive), on the basis of which the
corresponding uniform regulation of trade representation in the legislation of all EU
member states was established. The directive is aimed at regulating the basic principles
in the relationship between the principal and the agent [8, p.40].

An exceptionally important example of the unofficial codification of the rules
of international trade is the Principles of European Contract Law (hereinafter referred
to as the Principles) prepared by the European Parliament's European Contract Law
Commission and published in May 1995. The principles are a guideline and are intended
to apply as general rules of contract law in the European Communities and apply if the
parties have incorporated them into their contract or their contract should be governed
by them [9, p.119].

The Directive defines the concept of a commercial agent - an independent
intermediary who has permanent authority to agree on the terms of sale of goods for the
benefit of another person (principal), as well as to negotiate and conduct relevant
transactions on behalf and at the expense of the principal .1).

Thus, the Directive treats a commercial mediation contract as a contract of
agency, ie it is based on direct representation accepted in continental European
countries, in contrast to the 1978 Hague Convention on the Law Applicable to Contracts
of Representation (Part 1, Paragraph 3, Article 1)., and the 1983 Geneva Convention on
the Representation in International Sale of Goods (Article 4, paragraph 4), which
adopted the existing theory of single representation in common law countries.

The Directive aims to regulate the basic principles of the principal-agent
relationship and applies only to independent agents in the absence of subordination, i.e.
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it does not apply to employees of the company whose activities are based on
employment contracts and are mostly governed by labor law. The Directive establishes
the notion of an independent commercial agent as an independent intermediary
empowered to discuss the terms of purchase and sale of goods on behalf of another
person (principal) or to discuss and conclude such agreements on behalf of and in the
interests of the principal and agency agreement, and actual actions, the ultimate goal of
which is to establish a contractual relationship between the principal and a third party.

The Hague Conference on Private International Law plays a significant role in
the unification of conflict-of-law rules. This permanent intergovernmental organization,
which was established in 1897, deals with conflicts of law, conflict of jurisdiction and
legal aid.

Geneva Convention on Representation in International Sales of Goods, signed
on 17 February 1983 in Geneva as an addendum to the Vienna Convention on Contracts
for the International Sale of Goods: Applies if the principal and a third party belong to
different states and the agent is authorized by the principal for concluding contracts of
sale of goods;

The Hague Convention on the Law of March 14, 1978: establishes - as a general
rule - the principle: the priority of the law agreed by the parties applicable in
international agency relations, and in the absence of such agreement - the rules for
determining national applicable law: 1) agency agreement commercial intermediation)
is subject to the law of the agent's state (ie the law of the state in whose territory the
agent's commercial enterprise is located); b) in case of absence of the agent of the
commercial enterprise - the law of the permanent location of the agent is applied; c) if
the agent and the principal have several enterprises located in different states, the law
of the state on the territory of which the enterprise with which the agency relations are
most closely connected shall apply to commercial mediation relations on the basis of an
agency agreement; d) additional binding: the relations under the agency agreement are
regulated by the law of the country in which the agent carries out the main activity,
provided that in this state the principal has a permanent residence or the enterprise.

Acts of the ICC: Model Commercial Agency Contract (ICC Publication,
November 1991), ICC Guidelines for Commercial Agency Contracts (ICC Publication
1983), Commentary on the International Chamber of Commerce's Model Commercial
Agency Contract (Publication Ne 512).

Unification of legal regulation of commercial intermediation in the EU is
carried out at the non-state level by preparing standard terms of contracts by various
European (domestic and international) associations of commercial intermediaries,
examples of which are the Central Association of German Economic Unions for Trade
Intermediation, Nordic Trade Federation agents and others [43, p. 120].

As for the importance of unification of law, it is to facilitate international legal
cooperation. Unified law reduces specific "legal risks" and creates the preconditions for
a higher degree of stability of the legal space. The experience of EU countries in the
legal regulation of certain spheres of public life, in particular civil law treaties, can be
used to improve Ukrainian legislation in this area and unification will ensure a certain
level of harmonization of EU and Ukrainian legislation.

In summary, it should be noted that mediation is a contract for the provision of
services aimed at changing public relations, and mediation is, as a rule, voluntary
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activities. The mediation relationship itself is a type of binding legal relationship that
arises on the basis of such a legal fact as a contract. If it is a non-contractual
authorization of a person to act in the interests of third parties - it is a representation.

We will note that despite attempts of regulation of activity of intermediaries in a
certain sphere of economic life by various branch regulations, it didn't solve a question
of legal regulation of mediation.

With regard to the legal regulation of the agency agreement, it is necessary to
clearly define its place in the system of civil law obligations and its relationship with
other agreements, as well as to organize the terminology according to a single model,
including specifically distinguishing between mediation and agency activities.
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TEOPETUKO-IIPABOBUI ACIIEKT IMOHATTSA TA MICIA
T'POIIEHA B IIUBLILHOMY ITPABI

Anomauia. Y cmammi 30CHIOEMbCA NPAGOBULl AHANIZ A XAPAKMEPUCTNUKA
CYMHOCII NOHAMMSA  «2POWi» Yy YUBIIbHOMY npaei. Jo8o0umvbcs, wo 6 OOKMpuHi
YUBIIbHO20 mpasa Yxpainu Oomenep GIOCYMHE €0uHe PO3YMIHHA KOHYENMYAnbHO20
nonamms «epowiy. Taxodc 6 opuduunii aimepamypi mouamvca cocmpi OUCKYcii 3
npugody moeo, 4u Ciio po3anioamu epouli 6 AKoCmi incmumymy yugiivHo2o npasa. 9u €
MOJCIUBICMb MA NPAsosi NiOCmasy 8iOHOCUMU NOHAMMSA «2POwi» 00 6udig peuell 4u
matina? Hessaxcaiouu na 6a2amosikosi 00CHiONCeHHs. | elUKY KITbKiCMb Meopemuinux
KOHYenyitl epoutetl, 1H00CMB0 CbO20OHI He MAE 0OHO3ZHAYHOI Ul OCMAMOYHOL 8I0N06I0I Ha
NUMAaHHA, Wo maxe epowli. Yaenenus, sxi He GUKIUKANU CYMHIBIE 68 OOHUX CYCHITbHUX
YMOBAX, 3i 3MIHOIO OCMAHMIX 6CMYNANU 8 CYNEPEYHICMb 3 PeanbHolo OIliCHiCIO 1
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giokudanucs. B cmammi npogedeno awnaniz eKOHOMIMHO20 Ma NPABOBO2O NOHSMMS
«epowiy. Buznaueno 3a2aivHo npasosull ma eKoOHOMIMHUL NOPAOOK Kiacupixayii epowei.
Ilposedeno npasosuti ananiz HOpM YUBIILHO20 3AKOHO0ABCMEA YKpaiHu, Wo pe2ynonms
npagosuil pescum epowieit. Asmopamu 6y10 NOOAHO G1ACHE BUSHAYEHHS NOHAMIMNS «2POULL»
3 YPAXy8aHHAM CYHACHUX MEHOeHYlll ma 3MiH y cepi eKOHOMIYHO20 PO3GUMK).
LHlupoxodocniodcenicmv  okpecieHoi memu podoums ii aKmMyanibHOW He MIilbKU HA
OOKMPUHATILHOMY, A U HA NPABO3ACIOCOBHOM)Y DI6HI.

Knrwouosi cnoea: nonamms «2poutiy, npasosi 03Haxu spouiell.

Summary. The article provides a legal analysis and description of the essence of the
concept of "money" in civil law. It turns out that in the doctrine of civil law of Ukraine
there is still no single understanding of the conceptual concept - "money". There is also a
heated debate in the legal literature as to whether money should be considered as an
institution of civil law. Is there a possibility and legal grounds to relate the concept of
"money" to the classification of things or property. Despite centuries of research and a
large number of theoretical concepts of money, humanity today does not have an
unambiguous and definitive answer to the question of what money is. Representations that
did not cause doubts in some social conditions, with the change of the latter came into
conflict with reality and were rejected. The article analyzes the economic and legal concept
of "money". Money is a multifunctional economic form by means of which value
accounting, exchange, payments, and value accumulation are carried out. Money is one of
the most important sections of economics. They are much larger than a simple tool that
promotes economic development. A well-functioning monetary system promotes both full
capacity utilization and full employment. Conversely, a poorly functioning monetary
system can be the main cause of sharp fluctuations in the level of production, employment
and prices in the economy.

Money is a category of commodity production and commodity circulation. They
have a commodity origin and express certain production relations between commodity
producers regarding the exchange of products of labor through the market. In money as a
general equivalent is embodied directly the social nature of labor. They make it possible to
measure public spending and the results obtained. The general legal and economic order
of money classification is determined. The legal analysis of the norms of the civil legislation
of Ukraine concerning the legal regime of money is carried out. The authors gave an
approximate definition of the concept of "money", taking into account current trends and
changes in economic development. Extensive research of the outlined topic makes it
relevant not only at the doctrinal but also at the law enforcement level.

Keywords: concept of "money", legal signs of money.

IlocTranoBka npodJemu. [lomryky pO3KpUTTS MOHSTTA «TPOLI» MPUCBAYYIOTH
cBoi pobOotu Oe3miy HayKOBIIB, (IHAHCHUCTIB Ta FOPUCTIB. Alle, Ha JKajb, YiTKOT'O
PO3YMIHHS Ta HAyKOBOI'O MiIXOAY, OO SIKOIO BHU3HAYEHHS MOXKHA BiTHECTH MOHATTA
«rporri», Hemae. ['pomri — e MaiiHoO un piu? B craTTi aBTOpaMu Oyzae mpoaHaTi30BaHO
BXKE TO/IaHi y HaykoBid cdepi BH3Ha4YeHHS Tpoiiedl Ta 3podieHa cmpoba TEOpeTHKO-
MPaBOBOI'0 aHAII3Y LBOTO HOHATTS B UBUILHOMY MpaBi.

AHani3 ocTraHHiX AocaimkeHs i myOuaikamiii. Ha mouatky XX cromitts
npoOIeMaTHKOI0 BU3HAUYEHHS TPOLIOBUX 3000B’s3aHb y LMBUIBHOMY INpaBi 3aiiMaiucs
Bimomi BueHi ['. lllepmieneBuy, JI. Enbsiccon, M. Arapkos, JI. JIyni Ta in. J{ocnimkeHHro
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LIBOT0 MUTaHHS Hapasi NPUAUIAIOTE 0araTo yBaru Taki BueHi, sk: Jlemenko O. B., 3epa
0O.B., Hikigopos II. O. Ta in. HaykoBiii 3aificauiy cipo0y aHami3y 3arajJbHUX TSHJICHIIN
PO3BUTKY c(epu TpoIIOBOro O0Iry y CBiTI Ta BH3HAYCHHIO MOHATTS «rpoimi». [Ipore,
0araTo TEOPETHMYHHMX 1 METOAMYHHX MUTAaHb 3aJHINAIOTHCS HE BUPILICHUMH, a aHaji3
MDKHApOIHOTO JOCBiAy y cdepi rpomoBoro o0iry i Joci HE CYIMPOBOIKYETHCS
IPYHTOBHHMH PEKOMEHJAIISIMA 100 BIPOBAHKEHHS HOr0 OKPEMHX CJIEMEHTIB Yy
BITYM3HSAHY CUCTEMY.

Merta cTaTTi NOJSIrae y TEOPETUYHOMY BUCBITICHHI CYTHOCTI HOHSITTS «TPOILIi»
Ta IX IPaBOBOMY pETyJIIOBaHHI y cdepi HUBITFHOTO Mpaga.

Buxian ocHOBHOro marepiady.

['pori, 3a3BKM4aii, BU3HAYAIOTH SIK MaTepialibHE CYCIILHO BU3HAUEHE OJIaro, siKe
€ 3aco00oM Juisi 3a0e3ledeHHs] HOPMAJbHOTO ICHYBaHHS JIIOACTBA B miomy. [latu
BHU3HAYEHHS 1[bOMY ITOHATTIO HAMAraJucs e 3 JaBHiX YaciB APEBHBOTPEIbKI pinocodu,
ajie, aHaJI3yl4d POOOTH HAYKOBI[IB, BCE K HEMAE MOMKJIMBOCTI 3PO3YMITH Ta YiTKO
BHU3HAYMTH 1€ TOHATTS. Tak, Hanpukinan, O.B. Jlemenko 3a3Hadae, Mo TPoIIi - 11e TPOTYKT
COI[IAJILHOTO PO3BUTKY CYCITIIBCTBA Ta JEP>KaBHOI HAAOYI0BH, K1 3aBXKIH OyIIH Ta OyIyTh
MPEIMETOM MOCTIHHMX HaykoBHX auckyciit. [1, 190] 3 num He MOXKIIMBO HE MOTOJUTHCH.

3a3Buyaii, 10 Koja 00'€KTiB PABOBITHOCHH MPUHHSITO BIIHOCUTH MaTepiajabHO
BHpaXKeHi pedi, y TOMY YUCIi rpoiii. Bipomosk BChOTo iCHYBaHH:I JIFOJICTBA, TAK CaMO 1 Ha
Cy4acHOMY erari, Mo0yJqoBa CYCIUIbHO-€KOHOMIYHAX BIJHOCHH HEMOXIWBa 0e3
BHUKOPHUCTaHHS TPOIICH. 3a CBOEIO CYTTIO TPOII € 0araToQyHKI[IOHATBHIM SKOHOMIYHIM
eIIeMEHTOM. AJle came IOPUANIHINA aCTIeKT TPOIIeH MICTUTh Y CO01 BUSHAUEHHS TPOIIECH SIK
ocobOiuBoro o0'ekra mpaBoBimHocuH. Tak, O.B. [I3epa 3a3Hauae, mo (GOpMyBaHHS
FOPUIUIHOTO TIOHATTS TPOIICH HE MOXUIMBE O€3 PO3YMIHHS €KOHOMITHOI IPHPOAN ITHOTO
SBHINA, TaK caMO HE MOXJIWBe (YHKI[IOHYBaHHs TpOIIEii y TOBapHOMY o00iry 0e3
HAJIEKHOTO TIPaBOBOT'0 PETYIIIOBAHHS I[BOT0 iHCTpyMeHTa.[2, 154]

BinmoBinp Ha 3anmUTaHHSA, IO SBISIOTH COOOO TPOIIT, TaCTh 3MOTY BU3HAYUTH 1
MIPaBOBY TPHUPOAY CYCIIIFHUX BIAHOCHH, SKi BUHHKAIOTh B IpoOIECi 00iry Ta oOMiHy
TOBapiB, poOiIT Ta MOCIYT, IO, B CBOIO YEPTY, 3IHCHIOETHCS 3 BUKOPUCTAHHAM TPOIIEH.

Ilepmr 3a Bce, MPOMOHYEMO MpOAHATII3yBaTH [EKiIbKa BHU3HAYEHb IOHITTS
«TpOIIIiy», IKi HaJIJaBAINCh y HAYKOBI €KOHOMIYHIN JIiTEpaTypi.

Tak, K. Mapkc ta JI. Xappic BBaxkamm, mo rpomi — me ToBap. K. Mapkc
cTBep/rKyBaB: «MiHOBa BapTICTh, BIIMEKOBaHA Bil CAaMUX TOBApiB Ta Taka, IO iCHYE
TopsAA 3 HAMU SIK camocmilinuti mogap, € rpommMay [3, 87]. «OcobmmBuii ToBap, MmO
MIPEJCTABIIAE, TAKIM YHHOM, aJIeKBaTHE OyTTS MIHOBOI BapTOCTi B SKOCTI OCOOJHBOTO,
BHOKPEMJIICHOTO TOBapy i € rpommMay [3, 35]. JI. Xappic: «[ pomri BU3HAYaIOThCS K 6)0b-
saKull moegap, kUil (YHKIIIOHYE sIK 3acid 00iry, omWHHMIS BUMIpY Ta 3aci0 30epiraHHs
Baprocti» [9, 75]. [ToxibHe BU3HAYEHHS MOKHA 3HAWTH 1 y BCECBITHIN iHTEpHET-MEPEKI, a
came, B eHIuKJIONenii «Bikimenisn MOHSTTS T'POIIi BU3HAYEHO K cheyuhiyvHuil mogap,
SIKAH € YHiBepCaJbHUM €KBIBAJIEHTOM BapTOCTI iHIIUX TOBApiB 4u mociyr [5].

I'. Kaanm y mpani «lep:xaBra Teopis rpomeii» (1905 p.) posrasmae rpomri sk
YMOBHI 0OUHUYI, O MAIOTh KYIIBEJIbHY CIIPOMOXKHICTB, SIKa 3a0€3MeUy€eThCs IPABOBUMHU
HOpPMAaMH, PEryjIIolunMH iX BUKOpHCTaHHs. [lepskaBa CBOEIO BJIAQJOK BBOAWUTH B 00Ir
TPOIIOBI OAMHWIN, Ja€ IM Ha3By, BH3Hadae HomiHan. [lamepoBi rpomr, 3a Kuammowm,
«XapTenbHUN» (BCTAHOBJICHUH XapTi€lo, 3aKOHOM) IulATDKHME 3acio [4, 17-18].
Ennuknoneniss AMepukana BMmimtye: «['pommma Moxe Oymu 0yov-axuil 3aci6 (anything),
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KM TPUHHATO BUKOPUCTOBYBATH MOBCIOAM Ta € YHIBEpCAJIbHUM ISl OILIATH TOBApiB,
mocyr abo 6opriey [6, 349]. BigHocHTh MOHATTS «Tpoii» g0 3aco6iB i E. /Ik. J{onaH:
«[pomuri — 11€ 3aci6 onramu mosapie ma nocaye, 3acid BUMIpy BapTOCTi, a TAKOXK 3aci0
30epexenHs Baprocti [11, 8].

®imep, HanpUKIiIal, B3aralli He A€ YiTKOrO PO3YMIHHS HMOHSTTIO «TPOLIi», BiH
BBaXaB, 10: «3y0u cobaku OyayTh TOYHO TAKUMH XK TPOIIMMA, SIK i J07IapOBi OAHKHOTH,
SIKIIIO BCI 1HIII JIFO¥ OyIyTh 3rO/IHI IPUHAMATH 1X MpHU po3paxyHkax» [7, 473].

H. T. Menk't: «[pomi — cykynnicms akmugig, SIKI PETYJISIPHO
BHUKOPUCTOBYIOTBCS JIIOJJbMH JJIsl IPUAOAHHS TOBAPIiB Ta MOCHIYT B iHIIUX 1HIUBIITYYyMiB)»
[8, 72]. A. I'. I'psiznosa: «I'porti — exonomiuna kame2opis, B SIKii MPOSBIIETHCS 1 3a
y4acTi K01 3IHCHIOIThCS CycCniibHI BiqHocuHmy [10, 267].

JI. A. Jynn 3a3Hau4aB: «["polili B IMBUTBHOMY 000POTi MalOTh CBOE MPH3HAYCHHS
CIIyTYBaTH YHigepcanvhum 3acobom o6miny. KoxeH rocrnomaproouuii cyO'ekT Mae
MOXIUBICTh B OOMiH Ha TPOIIIi OTPUMATH MallHOBE 0J1aro, sIKe BIACHUK LILOT0 OJiara 3roJicH
oMy HajgaTH. AJie ISl MOXJIMBICTh HOCUTh (DaKTUYHUH, OJJHAK HE IOPUANYHHUNA XapaKTep:
TPOIIOBUI 3HAK HE € OpJIEPOM Ha TOBap, HE JIA€ CBOEMY BOJIOJIUIBIIO TIpaBa BUMOTH BiJl
JepikaBy ab0 MPUBATHOI 0COOM HaaTH HOMY siKoichk HiHHOCTI. DyHKIIis YHIBEpCATHLHOrO
3aco0y OOMIHY CHOBINIAEThCS T'POIIAM B CHJIY JOBIPHM JJO HUX YYaCHUKIB IUBLILHOTO
000pOTY, B CHIIy BIEBHEHOCTI KOXKHOTO 3 HUX, IO JAHWH T'POLIOBHI 3HAK Oyne oxode
NPUHHATHHA B OOMIH Ha TOBAp IHIIIOW 0CO0OI0, IO ISk 3HAK na€ (HaKTUUHY MOKIUBICTD
BiIbHOrO BHOOpPY rocmomapcebkux Omar» [12, 30]. do 3acobiB BigHocuth rpomri i O.B.
Hzepa: «['porii ciayxaTh 3acobom obiey. lle o3Havdae, M0 y4aCHUKU PUHKY MPUHAMAIOTh 1X
B ormaty. JIfomu MOXYyTh IpoAaBaTH CBii TOBap, HAaTaBaTH ITOCIYTH 3a TPOIIi 1 Hamami
BUKOPHCTOBYBATH IIi TPOII IJIs KYIIBJIi TOBapiB 1 MOCTYT. BHACIIMOK IBOTO MpPOIECY
TPOIIi CHPHSAIOTH PO3MONUTYy mpami. Po3mominm mparii € ICTOTHUM BaKelneMm IS
e eKTHBHOCTI EKOHOMIKH, BiH 1a€ MOKJIMBICTB JIFO/ISIM BEJIMKY YaCTHHY TOBapiB KyITyBaTH,
a He pobutm camoctiitHo. ['pomri sk omWHWI paxyHKY (Mipa BapTocTi) - me 3acid
BH3HAYCHHS BIJHOCHOI BapTOCTi TOBapiB 1 MOCHyr. SIK OAWHMINIO PaxyHKy MOKHA
BHKOPHCTOBYBATH TPOIIOBY OJWHUIIIO JJIS1 BUMIPY BapTOCTi JAHUX TOBAPIB 1 IOCITYT MO0
IHIMX TOBapiB 1 mociyry».[2] Ha Hamy mymKy, 1ie Bu3Ha4eHHs y penponykiii [[zepu O.B.
HaNOUTBIIe 3aCIYTrOBYE HA ICHYBaHHS, OCKUIBKH € OUTBII METalbHUM Ta MOAIOHUM O
MOOYIOBH Cyd9acHOI €eKOHOMIKO-TIPAaBOBOT CHCTEMH.

Aute icHy€ 1 pAJl IHIIUX JTyMOK HAyKOBIIIB, SIKi € TMPOTHISKHUMHA PO3TIITHYTHM
panimre. A came, I. A. TpaxtenOepr BU3Ha4aB: «...NAMEPOBI TPOII, B HAHOLIBIIT THITOBOMY
iX BUTISOL, € O0peosuM 3HAKOM ypsady, MO BUIYCKAETHCS 3a3BHYAM IS TPHUIOAHHS
3aco0iB, HE PO3MIHHUHU, IO 3a0€3MEYEHNI MPUMYCOBHM KYPCOM Ta CIYT'y€ 3aKOHHUM
MJIaTHKHUAM 3aC000M 1 € IIIHHUM HE 32 CBOIM MaTepiaJbHIM 3MICTOM, a sIK paBoy [13, 612].
Y ®. T. [dinansHa TOJaHO, MO «...Cy4acHi Tpomi — I BUMYIIEHI HEeHTpaJbHUMH
Jep>KaBHUMH (1HILOIO YIIOBHOBa)KEHOIO YCTaHOBOIO) nanepu, 0 MAlOTh Ha3By OAHKHOTH,
a TAaKOXK MOHETH, SIKUM «IMEHEM Jiep>KaBW» Ha3BaHO Mipa BapTOCTi TOBapiB, Bce3arajJbHUN
€KBIBaJIEHT, Mipa TUIATeXKY Ta 3aci0 HAKOIMWYEHHS Ha TEPUTOpil HaHOi /epaBu, 1 sAKi
BH3HAIOTHCA B AKOCTi TaKUX, HACEIICHHSIM KpaiHH Ta CBITOBHM TOBapHCTBOM» [ 14, 44]. A.
0. I'piboB 3aMmicTb TepMiHa «rpolI» TNPOINOHYBAB BXHUBATH TEPMIH «BATIOMAN.
HaykoBeup 3a3Ha4ae: «...CydacHa BajJrOTa BU3HAE €UHUM 3aKOHHUM IUIATIKHUM 3aC000M
Ta BUKJIIOYHUM 3acOO0OM CIUIaTH NOAATKIB 1Bi ()OPMH TIpolleli: rOTiBKOBa BaJlOTa —
0aHKHOTH Ta MOHETH LIEHTPaJIbHOrO OaHKy; OE3roTiBKOBA Ball0Ta — JEMO3UTHI TPOLIi»
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[15, 100]. Ha Hamry aymKy, TOHSTTS «BAliOTa» € BY3bKMM 3a 3HAYCHHSIM 1 HE 30BCIM
MiAXOUTH A0 BUSHAYEHHS MMOHATTS «TPOLLID» BIIIOMY.

Ha psny 3 num, O.B. I3epa Buaiise qBa miaxoau OO0 MOHATTS TPOLIEH, a came:
TpaHCaKiifHUI MiAXij, B OCHOBY SIKOTO MOKJIaAeHo (QYHKIIIo Tpoliei sk 3acody o0iry, Ta
JIKBIMHUH MiaXid, 1m0 0a3yeThcs Ha (QyHKIT rpomieil sk 3aco0y 30€peKEHHS BapTOCTI.
[MpuxUIpPHUKKA TPAHCAKIIHHOTO MiJAXOAY CTBEPIIKYIOTH, IO CYTHICTIO TpOILIeH € Te, M0
TLNBKH TPOLIT BUKOPUCTOBYIOTHCS JUISI OIUIATH IHIIMX TOBapiB 1 mociyr. [ligkpecitoeThbes,
IO caMme B I[bOMY MOJISITAa€ BaXKJIMBA SKiCHA PI3HMI MK TPOIIMMA, sIKi € 3aco00M 00iry,
Ta BciMa IHIIMMH pedaMH. YCi pedi MaTepiadbHOro CBITY MOXKYTh BHCTYNATH 3aco00M
30epeKeHHs BapTOCTi, aljie JIMIIE TPOIli BUKOPUCTOBYIOTHCS sIK 3aci® oOiry. JIikBimHMiA
MiXiJ TOJNSrae B TOMY, IO CYTHICTIO TpOUIeH € TXHs BIACTUBICTh OyTH HaHOiLIBII
JIIKBIIHUM aKTHBOM. BjacTUBICTB JIIKBIHOCTI 3yMOBIIIOE JIETKICTh, 3 KO BOJIOALICIH
MOXE TMPOJATH BIAMOBITHUIA aKTUB y OyAb-KUH MOMEHT y MalOyTHBROMY 3a IEBHOIO
HOMIHAJIbHOW 1[iHOK. DakTU4HO el miaxiax mnepeadayae, MO TPOII SKICHO HE
BIJIPI3HIIOTHCS Bijl IHIIUX aKTHUBIB, ajic¢ BOHU € HaMOLIBII JIIKBIIHUM 3 YCIX aKTHBIB, 1X HE
Tpeba OOMIHIOBATH HA MIOCH IHINE Tepe]] TUM, SK KYIUTH Ha HUX ToBap abo TMOCIHYTY.
[TopiBHSHO 3 TpaHCAKIIIMHUM MIAXOIOM JIKBIIHUN MiAXiJ Nepeadayae BiAHECEHHS 0
CKJIaJly TPOIIEH IHIIMX BUCOKOJIKBITHMX aKTHBIB (HAIPHUKIAA, OKpeMi IiHHI marepu Ta
o0'ektu HepyxomocTi). TakuM YMHOM, YTBOPIOKOTHCS HiOWTO Tpomri ("kBazirpomri'"), ane
BOHM MAalOTh IHINY MPHUPOAY. 3 OMNIALY Ha IOPUIMYHUA AacleKT CYTHOCTI Tporieil
TpaHCAKI[IMHKUHN MMiXO0/ € OUIbII MPUHHATHUM. Y TOMH K€ Yac JTKBIAHUN X1 B €KOHOMIIT
mepenbadae MOKIMBICTD IIMPIIOrO BU3HAYEHHS i 3aCTOCYBAHHS IIOHATTS TpoIei. [ 2]

Tak, BugaTamid pociiicekuii BueHuit I'. @. [llepuieHeBUY HE BiTHOCHB TPOIII 0
IOPUJIMYHO BU3HAYEHOI'O MOHATTS, BiH BU3HAYaB I'POILI SIK 3arajbHOBKUBaHUN TOBap, 110
Ma€ TaKi €eKOHOMIYHI BJIACTHBOCTI: 1) MipHJjI0O IIIHHOCTI BCiX TOBapiB, 2) 3HAPAIMIS X 00iry
Ta 3) 3aci0 30epiraHHsA IIHHOCTI. BHKOpHUCTOBYIOYH Ili EKOHOMIYHI BJIACTHBOCTI,
CYCILUTBCTBO CaMe HaJIaBaJio TPOIIaM IOPUAWYHY BJIACTHBICTh — OYTH JIHIIE TIATDKHAM
3aco00M Ha 3aKOHHOMY piBHi. 3a JOOMOTO0 TpoIIeil BUTLUIAYYIOTHCS 3000B'I3aHHS, 110
CIIyT'yIOTh OCHOBOIO NPHBATHOI'O T'OCHOAAPCTBA, BIAIIKOJOBYETHCS LIKOAA, SIKA 3aBJaHA
iHII# o0cobi, TpomIi € BHHAaropoAol0 3a KOPWUCTYBAaHHSA YY)KMM KalliTalioM, Ha TPOIIi
MEPETBOPIOETRCS  MalHO, MO0 MUIrae TOAUTy MDK  KpemuTopamu  (TIpu
HEIUIaTOCIIPOMOXKHOCTI) 200 MIXK WIEHAMH TOBapUCHKOTO 00'eTHAHHS (TIpH JTIKBiAAIIii).

OCKiNBKY, B CTATTI MOHATTSA «TPOIIi» MU PO3TIAAAEMO, SIK 00’ €KT MUBUIBHUX
MIPaBOBITHOCHH, IPOIIOHYEMO 3BepHYyTHCS 10 L{uBinpHOTO KOMekcy Ykpainu. L{uBinpHui
kozxekc Ykpainu 2003 poky (mani - LIKY) medinimiro rpormeld He MicTUTh, OJHAK B CT. 177
LKV rporii BiHECEHO 0 pedyel Ta BH3HAHO 00'€KTaMu HUBLILHHX mpaB. («O0'exTamMu
LIMBUTHHUX IIPAB € PEYi, y TOMY YHCII TPOIIIi Ta I[iHHI Narepw, iHie MaiiHO, MaifHOBI TIpaBa,
pe3ynpTaTH  poOIT, TOCIYTH, PE3YIbTAaTH IHTEIEKTYalbHOI, TBOPYOi MISITBHOCTI,
iHpopMalis, a TakoX iHINI MarepiasbHi 1 Hemartepianmbhi Omara». Y.l cr. 192 LKY
BHM3HAYa€, IO 3aKOHHUM IUIATDKHUM 3ac000M, OOOB'A3KOBUM JI0 NpUIMaHHS 3a
HOMIHAJIFHOIO BapTICTIO Ha BCii TepuTOpii YKpaiHW, € rpomoBa OAMHUL YKpaiHM —
rpuBHs. [HO3eMHa Bamota 3a LIKY Takox npupisHsHa 10 rpouiei.[16]

OnHUM 3 TOIOBHUX Ta /I0C1 HE BUPILIEHUX MUTAHb Cy4YaCHOT HAYKOBOI CIILIBHOTH
€ BU3HAYEHHS MICIlSl TPOIIIEH cepell iHIMX 00 €KTiB IUBUTLHUX TPaB, IMEPII 3a BCce, pede
Ta MaiiHa.
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Bignosimno mo cr. 179 LIKY, piu y muBiJIbHOMY mpaBi — 1ie mpeamer

MaTepiabHOTO CBITY, IIOA0 SKOTO MOXKYTh BUHUKATH LIMBUIbHI IIpaBa Ta 000B's3ku.[16]

B cBoto uepry, Hopmamu ct. 190 LUKV 3akpinieHo MOHITTS «MaifHay, a came:
MaifHOM SIK OCOOJHMBHM 00'€KTOM BBaXKAIOTHCSl OKpEMa pid, CYKYyIHICTh pedeH, a TaKox
MalHOBi TpaBa Ta 000B'SI3kW. MaifHOBI MpaBa € HECTOKMBHOIO piuuro. MaiiHOBI mpaBa
BU3HAIOTHCS PEUOBUMH NpaBaMu. [16]

OTxe, IUBUIBHE 3aKOHOAABCTBO BIJHOCHTH TPOII J0 IOHATTS peucit. Ane
MPOJIOBXKYIOUYH aHali3 Ta CHHTE3 OCHOBHUX TEOPETHYHHX BH3HAUCHB IpolIeH, CIpoOdyeMo
po3iOpaTHCs, Yu CIpaBii TPOIL 32 CBOEK CYTHICTIO € piuuro? Ha Har morsisiz, BimoBiIh
Ha IIe MU TaHHS € TOCUTH PiT0COPCHKOI0. BiTbIIICTh EKOHOMICTIB CTBEPAKYIOTh, IO TPOIIi
— 1 crenialbHUi yHiBepcanbHuil ToBap. [lops 3 THM, Ha Hally IyMKY, 3 TOUYKHA 30pY
MPaBOBOr0 aHajli3y, BU3HAYATH TPOII SK TOBAp 1 3aCTOCOBYBATH O I[bOI'O IOHSTTS
peUYeBO-TIpaBOBUH pexuM OyJie TOCUTh HE KOPEKTHO 3 TOUKH 30pY BifloOpaskeHHs popMu
Ta 3MICTy I[LOT'O TIOHSITTSI.

VY cyuacHOMy CBIiTi BapTicTh Tpomled, SK KiIbKICHOTO CITIBBITHOIICHHS IMPH
SKBIBAJICHTHOMY OOMiHI Maiike HeMa€e MaTepialbHOl MIHHOCTI. Y CTapoJaBHLOMY CBITI,
KOJTY TPOIIIi MaJii BUTJIS 30JI0THX a00 CPiOHUX MOHET, BOHU MaJlil BIIACHY I[IHHICTh, X04a
0 depe3 Te, 1110 OyJIM BUKApOyBaHi i3 TOPOrOIIHHUX METaIiB. AJie 3 TOr0O MOMEHTY, KOJIU
JIep’KaBOTBOPIIl TOYAIM MPHAMATA MOHETH SIK IOJATKH Ta 300pH, PO3MOYaBCS €Tarl
3arajibHOroO €KBiBaJICHTY BApPTOCTI €EKOHOMIYHUX TOBApIiB.

Tak, O.B. JlemeHko CcTBepKye, MO CYYaCHHUU e€ram TPOIIOBOro 00iry
XapaKTepU3YEThC TUM, 1110, IO-TIEpIe, 3HUKAE peuyoBa (hopMa BUPaKEHHs Ipolleii, mo-
Ipyre, MmpaBo eMmicii Ipolieii HaIaeTbCs HE JHMIIE ACpP)KaBHOMY OaHKy, OIHAK 1
KOMEpIIHHUM OaHKaM, HalpUKJIad, eMicisl eIeKTpOHHHUX rpomrei. [lpu 1poMy MiHHICT
0E3roTIBKOBUX 1 €JIEKTPOHHUX Tpoiieii abo B3arami BiICyTHA a00 € HU3BKOIO, IIHHICTH
rpoiieii sk 3000B'13aHHS € TAKOXK HU3BKOIO. [2]

3 mporo MOXXHa 3pOOMTH BHCHOBOK, L0 BH3HAUYCHHS TIpoIIel, SK pedei, €
CYIEpPEWINBUM, aIKE, 3 MOSIBOKO EIEKTPOHHOI'O TPOLIOBOTrO 00y, 3HUKAE HOro pedoBuil
gyuHHUK. T00TO, Tpomi B CydacHOMY CBiTi HaOyBarOTh Oe3roTiBKOBOi Qopmu Ta
MepecTaroTh OYTH MPEAMETOM MaTepialbHOrO CBITY. AIDKe, BipTyallbHi TPOIIli BTPadatoTh
cBoi (pi3mUHI BIACTHBOCTI, a caMme: iX HEMOXXHa MO0AYUTH, BiMIyTH Ta (i3WIHO HUMH
BOJIOZITH. AJie TIpU hOMY, He3aJIeKHO Bix (opmu rporreit (pizudnoi abo BipTyanbHOI),
3MICT TpoIIel YiTKO BHpa)KeHO depe3 (YHKINI, SKi BOHM BHKOHYIOTH. 100TO, Qaxt
3aKpIIJIEHHA TPOIIEeH, K pedeld Ha 3aKOHONABUYOMY pIiBHI € HIKYEMHHM Ta HOCHUTh
(hIKTUBHHI XapaKTep, OCKLIBKH HE BIAMOBiAa€ cydacHUM (opMaM Ta 3MICTY BKa3aHOTO
MOHSATTSL.

CyuacHi eKOHOMIYH1 BiTHOCMHM OyAyIOTbCS HA CKOPOYEHHI BUTPAT Ta 4acy Mpu
3MICHEHH] TOCIIOIapChKUX BiJTHOCHH, IIIO TSTHE 32 COO0I0 BUHUKHEHHS Oe3MarepiaibHOl
(dhopmu Tporei, a K HACTIOK i BTpaTH rpommMa ineHTudikamii pedi, T00TO, YaCTUHU
MaTepiaJbHOTO CBITY. 3 IIbOr0 BUILIMBAE, 10 3aKPIIUICHHS O3HAKU TPOLIEH SIK peuei Ha
3aKOHOJIABYOMY PiBHI B TIEBHIHM Mipi YCKIIAJHIOE iX MpaBOBE PeryaIOBaHHS.

OTxe, B 3arajJbHO-IPABOBOMY 3HAYEHHI IiJ TIPOIIMMA BapTO PO3YMITH
eMITOBaHi OIMHUIII BUMIPY BapPTOCTI, SIKi BU3HAIOTHCS Ta PETyJIIOIOTHCS IEPKaBOIO 5K 3aCi0
IUIaTexXy, a OTXKe, NMPUUMAIOThCs SIK 3acid omIatu 3auia 3abe3neueHHs HOTped sk
CYCIIbCTBA B IIUJIOMY, TaK i KOHKPETHOI COIliaJIbHOI OAWHUIN a00 K TaKHMH, IO €
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a0COMIOTHUM Ta 0€3yMOBHMM 3000B'I3aHHSM €MITEHTa, He3aJIeKHO Bill popmMu BUpaxeHHs
LBOT0 3000B'13aHHSI.

Krnacuunuii 3axkoHOgaBYME MiIXiJ 10 BUSHAYEHHS TPOIIEH TepMiHOBO MOTpedye
KOpUTYBaHHS, aJKe Cy4acHi eKOHOMIUH1 BITHOCHHU MOPOKYIOTh HOB1 (DOPMHU TUIATHKHUX
IHCTPYMEHTIB, 3'ABISIOTHCS 3aMIHHMKH TPOIIEH, KBa3irpolr, po3MIHPIOEThC chepa
3aCTOCYBaHHS TPOIICH SK IJIATHKHOIO 3aC00Yy.[2]

[lincymoBytoun 3a3HaueHe, MOTPIOHO BUOKPEMUTH HACTYITHI JOAATKOBI O3HAKH
rpoieii: 1) Ha psay 3 ICHYIOYMMHE Ta 3BUKIMMU (DOpMaMH T'pOIICH, TAKUMH K OaHKHOTH,
KYIIOpH, cydacHi opMu Tpoliel €, B iepeBaXkHiil OUIbIIOCTi, Oe3MaTepialbHUMH, 1X He
MOXHa Hi BiT4yTH, Hi (Di3MYHO OBONOMITH. BU3HaueHHs rpomiell sk pedeill CynepednThb
cydacHUM QopMaM TpoOIIei; 2) rpomi € OXUHHUISIMA BHUMIPY BapToCTi (CyCIiTBHO
BHU3HAHWI €KBIBaJICHT LIHHOCTI 00'€KTa OIIHKH, BUPAXKCHUH y TPOIIOBiH (opMi) ToBapiB
Ta MOCTYT Ha MEBHil TepuTopii. BuMip € CriBBiTHONIEHHSIM BUMIpIOBAaHOI'O 3HAYCHHS i3
MEBHOIO 3arajbHOI OJIMHUIICIO, IO BHU3HAETHCS JEPKABOK; 3) IMPaBOBOIO O3HAKOIO
rpouieli € iX BU3HAHHA 3 OOKy Jiep)KaBH Ta MPaBOBE PETYIIOBaHHS JEPKABOIO MPOIECiB
00iry rpomei.

BucHoBkH

JocniuBIg MOHSTTS TpolIel, TpoaHali3yBaBIi POOOTH BUAATHIX HAYKOBIIIB
Ta 3aKOHOJaBUy 0a3y, MU JIHIIUIM BHCHOBKY, IO Y Cy4aCHOMY PO3YMiHHI TpolIaM He
3aBK/IM BJIACTHBI MaTepialibHI 03HAKH, 110 BiJpi3HsE iX Bix pedeld. To x, Ha HAITy TyMKY,
3aKOHOJIABII0 TMOTPIOHO OUIBIN JETajJbHO BUBUMTH II€ MOHSATTSA Ta 3POOMTH HEOOXIHI
3MiHH Y 3aKOHOJaBUOMY TIOJIi. A caMe, pO3IIMPUTH TOHSATTS «TPOIIIi», PO3TIAAATH HOTO K
3MillIaHE TOHATTS, 3a3HAYMBINY HAa MOMKJIMBICTH iX iICHYBaHHS K B MaTepiaibHIN, Tak i
HeMaTepiabHii dopMi. Hamu mpomoHyeThbest BIZHECTH TPOII A0 PI3HOBUIY MaifHa, 110
Mae OUTBII MMHPOKY cepy 3aCTOCYBAHHS.
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AKTYAJIbHI ACIIEKTH IUBLJILHO-ITPABOBOI BIAIIOBIIAJIBHOCTI B
30b0B’A3AJIBHUX IPABOBIZTHOCHUHAX

Anomaujia. Llinnicms yusinbHo2o npasa nos2ac 8 momy, Wo 0HO Y C80IX HOPMAX
Micmums WUPOKULL apceran 3acobi8 8Nau8y Ha NoBediHKy (Ii3UUHUX ma IPUOULHUX OCIO,
uepe3 ixui inmepecu i 3a 0onomoeorw iHmepecie. OOHuM i3 makux 3acobie eniusy Ha
MatiHosi inmepecu ocib € 3acmocy8anisi 00 nPAGONOPYUWHUKA MATIHOGUX CAHKYIl, 30Kpema
YUBIILHO-NPABOBOT 8iONOBIOANILHOCTII.

Tumanns npo cymuicms cankyitl, ii pi3Ho6udis, ma cni68iOHOUIEHHsL 3 NOHAMMAM
8I0NO0GIOANILHOCI 3ANUUAEMBC OUCKYCIIHUM, AK 6 JAimepamypi i3 3a2aivbHoi meopii
npaea, max i 8 2any3egux WpuOUdHUX Haykax. Tomy, npeomemom Hauio2o 00CnioNHCeHHs
0yOe cniBBIOHOWIEHHA CAHKYIl, 0epPAHCABHO20 NPUMYCY, He2amueHux HAclioKie, eumoza
HANeHCHOI NOGedIHKU, 8 OCHOGI AKOI Jexcums opuouunuti 0006's130k. OCHO8YIOYUCL HA
NO3UYIAX GUEeHUX-YUBINICMI8 CNi0 O0CHOUmMU  B83AEMO38'A30K NPABOBO2O CMAMYCY
8i0N0GIOANLHOCT MA MEeXAHIZMY i1 3ACMOCY8AHHS.

Hocnioocennam — eusnaueno Cymuicmo ma  NOHAMMA — YUBLILHO-NPABOGOT
8i0N0BIOANLHOCTI, NPOAHANIZ08AHO IT 3MICI MA ACNEKMU 8NIUBY HA NOBEOIHK) YUACHUKIB
YuginbHux npasosionocur. Ob6YMo6IeHO NiOcmasu ma NpagoOMIpHICMb 3ACTHOCYBAHMS
8i0N0GIOALHOCHI 8 30008 A3ANLHUX NPABOBIOHOCUHAX.

Po3pobkoto oamoi npobremamuxu 6 pisHi uacu 3aUMAIUCL NPOGIOHI GUEHi-
yuginicmu maxi sx B.B. Bumpsancexuti, M.B. bpacincexuii, E.A. Cyxanos, O.0. Hoghge,
O.B. /[3epa, .M. Kyuepenxo ma inwi.
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Cnio 36epnymu ysazy, wo Llusinohuti kooexc Yxpainu micmums 3HAUHY YACMUHY HOBUX
NOJOJICEHb THCTMUMYMY YUBLIbHOI 6I0N0BIOANILHOCI, SIKI 30 PAOSHCLKUX YACié ma nepiody
HOBIMHbOI icmopii Ykpainu ne 3acmocogysanuce.

BionosioanvHicms 6 YuBiibHO-NPABOGUX BIOHOCUHAX HANEHCUMb 00 MO20
npaABo602o THCMUMYMY, SAKUL 3a6C0U GUKIUKAS NIOSUWEHY V8azcy ceped HAYKO8Yie ma
npakmuxie.  Jlocnioocennss  0aHoi  memMu  OKPECAeHO  BUHAYEHHIM  CYMHOCHI
gionogioanvrocmi, i npagoeoi npupoou, NPUHYUNIE 3ACMOCYEAHHS GIONO0BIOATbHOCHII
w000 300085130101 0CcOOU.

KiouoBi ciioBa: BiANoBigalbHICTh, 3000B'i3aHHS, CY0'€KT NPaBOBIJHOCHH,
MPaBOB1 HACITIJIKH.

Summary. The value of civil law is that it contains in its rules a wide range of
means of influence on the behavior of individuals and legal entities, because of their
interests and through interests. One of such means of influence on the property interests of
persons in the application of property sanctions to the offender, in particular, civil liability.

The question of the essence of sanctions, its varieties, and the relationship with the
concept of responsibility remains controversial, both in the literature on the general theory
of law and in the branch of jurisprudence. Therefore, the subject of our research will be
the ratio of sanctions, state coercion, negative consequences, the requirement of proper
behavior, which is based on a legal obligation. Based on the positions of civil scientists,
the relationship between the legal status of liability and the mechanism of its application
should be investigated.

The research defines the essence and concept of civil liability, analyzes its content
and aspects of influence on the behavior of participants in civil legal relations. The grounds
and legality of the application of responsibility obligations legal relations are determined.

The development of this problem at different times engaged leading scientists-
civilists such as V.V. Vitryansky, M.V. Braginsky, E.A. Sukhanov, O.0O. loffe, O.V. Dzera,
I.M. Kucherenko and others.

It should be noted that the Civil Code of Ukraine contains a significant part of the
new provisions of the Institute of Civil Liability, which in Soviet times and period of modern
history of Ukraine were not applied.

Responsibility in civil law relations belongs to the legal institute, which has always
attracted increased attention among scientists and practitioners. The research of this topic
is defined by the definition of the essence of responsibility, its legal nature, the principles
of the application of responsibility for the obliged person.

Keywords: responsibility, obligations, subject of legal relations, legal
consequences.

Jlo y4acHHKIB IMBUTPHUX BIAHOCHH 3TiJIHO OCHOBHHUX 3aca]] IUBLIHHOTO IIpaBa
BiTHOCATHCS (Pi3UYHI Ta IOPHIWYHI OCOOM 3 iX YMCICHHMMH OpraHi3allifHO-TTPaBOBHMHU
yrBopeHHsaMH. [loximHuWii Xapakrtep NHBUIBHOI TNPABOCYO €KTHOCTI YYaCHHUKIB Ta
00’€KTHBHA BU3HAYEHICTh COIIaIhHO-EKOHOMIYHHX IIEPEIyMOB i CITOco0iB ii peamizarii €
TAUMH YMHHUKAaMH, 10 3yMOBJIIOIOTh 3aKOHOAaBYC SaKpiHHeHHH oco0JImMBOCTEN IIpaBOBOI0
crarycy ¢i3MUHUX Ta IOPUIMYHHUX OCi0, SIK MOTEHUIMHHUX CyO €KTIB LUBIIEHO-IIPABOBOI
BIIIOBIIAIBHOCTI.

YuHHUM 3aKOHOJaBCTBOM BHU3HAUCHO HU3KY 33.006iB, CIIpAMOBAHNX HA ITPAKTUYIHE
3a0e3MevyeHHs] IHTepPeciB YYaCHMKIB LMBUIBHUX IPAaBOBIIHOCHH B OJEp>KaHHI peabHOT
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KOMIIEHCAIlii 3a MOPYLIEHHS HAJISKHUX M Cy0’ €KTUBHUX LUBUTBHHUX IIPaB, CEPE SIKMX CITiJ
BHOKPEMHTH:

1) HopmaruBHi BuMoru monao (GopMyBaHHs Ta peaji3alii NpPaBOBOrO CTAaTycy
Cy0’€KTiB IMBUTLHUX MPABOBIHOCHH,;

2) 3aKOHOJaBYC BCTAHOBJICHHS MPABOBOrO CTATYCY Cy0’€KTa BiAMOBIIAIbHOCTI;

3) crpaxyBaHHs MaifHOBOI BiAMOBIIaIEHOCTI;

4) 3abe3rieueHHs] TEPEA0AYCHOrO 3aKOHOM OOCSATY BIIIIKOIYBAaHHS 3a pPaxyHOK
creniaibHO c(hOPMOBAHMX 3a JIOMIOMOTOI0 OpraHiB Aep:KaBHOI BiIaIy MaiHOBUX
¢doHiB;

5) BUKOPHCTAaHHS PI3HOMAHITHHX CIOCOOIB 3a0e3MeUeHHS BUKOHAHHS 30008’ I3aHb.

B koHTeKCTI HAIIOro JOCTIKEHHS CIiJl YiTKO OOYMOBHUTH CTPYKTYPY LHBUIBHO-
MPaBOBOT BIAMOBIAAIBLHOCTI, J0 SIKOT BiTHOCSATHCS:
1) ¢bopmu npumMycoBoOi peatizailii BiOBiIaIbHOCTI;
2) mnopyleHHS Cy0’€KTHBHOTO HUBUILHOTO MpaBa, sIK MMiJCTaBH IHUBLIHO-ITPABOBOL
BIJIIIOB1IaJIbHOCTI Ta 3aKPIIJICHHS MEBHUX CKJIa/iB ii YMOB;
3) BHaW i KOHKPETHI TPAaBOBi HACITIAKKM a00 CAHKIIIT, 3aXO/IM;
4) 3akpimIeHHs BiAIIOBIAAIBHOCTI 3a il TPETIX 0Cib y BU3HAYEHMX BHUIAIKAX OO
IHCTHTYTY I[UBLIBHOI BiMIOBIAaILHOCTI;
5) yTBepmKEeHHS MPHHITKITY TOBHOT'O BiIIKOYBAaHHS IIIKO/IU Ta YCBIZOMJICHHS BHHH.
JloCmiKy0YM CyTHICTD TIOHATTS Ta O3HAK CJIiJ] 3a3HAYMTH, 110 [IUBLILHO-TIPAaBOBA
BINOBIIAJIBHICTE € PI3HOBUIOM IOPUIAMYHOI BIANOBITAJIBHOCTI. 3 OMIAAy Ha
(dbyHmaMeHTambHI 3acaayd MUBUIHPHOTO TpaBa HEOOXITHO MIAKPECIUTH, IO B HOpPMaX
IUBUTBHOIO 3aKOHOJABCTBA SK 3a3HAYCHO BHIIE 3aKIAJCHO HIMPOKUN CIIEKTp 3ac00iB
BIUIMBY Ha TIOBEIIHKY Cy0'€KTa MPaBOBITHOCHH Yepe3 IHTEPECH, Ta 3a IX JOITOMOTOF0.

PoskpuBatoun mpaBoBY IPHPOAY MUBLILHO-TIPABOBOI BiIIIOBIAAIBHOCTI BUHUKAE
HEOOXITHICTh, HAJATH 1 BU3HAYCHHS, 1, BPAaXOBYIOUHM TOYKH 30py MEIKHX HAyKOBHX
MIIXO/IB, - CAHKII [0 32CTOCOBYIOTHCS JI0 TIPAaBOMOPYIIHAKA y BUTIISAI MOKJIAJaHHS Ha
HBOTO JOJATKOBHUX ITMBUTFHO-TIPABOBHX OOOB'S3KiB a00 1mM030aBIIEHHS HAJEKHOTO HOMY
nMBiTEHOTO TpaBa. OMHAK B TAHOMY acleKTi IPOCIiIKOBYEThCS, HA HAIIy AYMKY, JesKa
HETOJIEPAHTHICTD, sIka 00YMOBITIOETHCSI BAKOPUCTAHHAM KaTeropii «caHKiis». ToMy, BipHO
3a3HadeHo, mo BigmoBimHOo A0 4.1 cT.611 LK VYkpainu y pasi nopyiieHHs 30008’ s3aHHS
HACTalOTh HACTIIK{, BCTAHOBJIEHI JOroBOpoM abo 3akoHoM. [1]I B cBoro wepry ciin
HAaroJOCHTH, 0 B IIUBUTEHOMY MPaBi HEKOPEKTHO 3aCTOCOBYBATH KATETOPII0 «CAHKIIIs.

[Ipore, B IOKTpHUHI IUBLIEHOTO IIPaBa pUTOPHYHE TUTAHHS MO0 CITiBBiTHOIICHHS
HEraTUBHUX HACTINIKIB Ta BimmoBimaipHOCTI. ToMy, HETaTUBHI HACIIAKH Oe3MOcepenHbo
TIOB'sI3aHi1 3 TOBEIHKOIO Cy0'€KTiB IPaBOBIAHOCHH, SIKi 3a3HaY€H1 Y MPaBOBii HOPMi, TOOTO
HASBHICTH JIEPKABHOTO MPUMYCY 111010 BUKOHAHHS BUMOTH BIIMOBITHO /10 3000B's13aHb. B
CBOI0 Uepry, IUBUIBHO-TIPABOBY BiMOBIJAIbHICTh MOXHA BIJIHECTH [0 PI3HOBHIY
HEraTUBHUX HACHIJIKIB, K1 MIPOSBISIOTHCS y 1M030aBIIEHH] Or0 MeBHUX MpaB a0o0 B 3aMiHi
HEBUKOHAHOTO OOOB'S3KY IiHIIHMM, a00 Yy MPUETHAHHI O HOBOTO JIOJJATKOBOT'O O0OOB'SI3KY.
Taky mymky Bucnosmroe i B.JI. Ilpumak; 1o 1UBLIBHO-TIPABOBa BiNOBIJANBHICTh - II€
JOAATKOBHHA 200 HOBHII 11010 HEBUKOHAHOT'O 00OB'SI30K OOP>KHUKA, 32 PaXyHOK BJIACHOTO
MaliHa BiJIHOBUTH TOPYIIEHUH BHACIIZOK HEBUKOHAHHS YW HEHAJEKHOTO BUKOHAHHS
3000B'sI3aHHA MallHOBUI CTaH KpeauTopa (IIOTepHiioro) abo KOMIEHCYBAaTH HeMaHHOBI
(MopasbHi) BTpaTH OCTaHHBOTO.[2]
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Illomo camoi BIAMOBIZANBHOCTI, TOOTO HETraTUBHHX HACIIAKIB, TO BOHH
MOJIUISTFOTHCS, 30KpeMa Ha.:
1) mnpunuHEeHHs 3000B'13aHb BHACTIZIOK OJJHOCTOPOHHBOT'O PO3IPBAHHS JOTOBOPY;
2) 3amiHa yMOB 3000B'sI3aHb;
3) cmuaTta HEYCTOWMKH;
4) BiQUIKOAYBaHHS MaTepialbHUX HACIIIKIB Ta MOPAJIBHOI IIIKOIH.
[Ipu 11bOMY, CIiJ BIAMITUTH, IO BUIIE3a3HAYCHUN IEPEIiK HEraTUBHUX HACIIJKIB €
HEBHUYEPIIHUM.

Jlocmipkyroun AaHy TeMy, Ha Halll MOMJISI, CiJi 3BEPHYTH YBary Ha JesKy
HEBIJMOBITHICTh B TO3UIIAX HAYKOBI[IB-I[UBLIICTIB Y CITIBBIIHOIICHHAX HETaTHBHHUX
HACIIIIKIB Ta BiAMOBIJaNbHOCTI; MPAaBOBUX HACTIJAKIB Ta caHKIii. ToMy, BpaXxoBylO4H
TOTOXKHICTb JIGIKHMX TIOHSATh BUHUKA€E HEOOXIIHICTh TOCIIIUTH Ta BUCBITJIUTUCBOIO IyMKY,
3 OIJISITY Ha T€, 0 TAaHWUM acTeKT Bike Bute 3raayBascs. Ct.611 LIK Ykpaiau perimamentye
HEeraTHBHI MPABOB1 HACTIJIKK SIK PI3HOBWJ CaHKIIH 3a MOpyIIeHHs 3000B’si3aHb.[3]Ale
pa3oM 3 TUM, TiJ CaHKIIIMH MH PO3yMI€EMO BH3HA4Y€HY 3aKOHOM Mipy TOBEIIHKH 1,
HACTaHHS JUIS 3000B'S3aJbHOrO CyO0'€KTa HEraTHMBHUX MPaBOBHX HACHIKIB y pasi
HEHAJIeKHOTO BHKOHAHHs a00 HEBUKOHAHHS 3000B's3aHb. A TakoX B JaHid HOpMIi
3a3HA4YCHO, M0 HETaTWBHI TPABOBI HACTIJIKU € MipaMH IUBUILHO-TIPABOBOTO 3aXHCTY
CTOpiH 3000B's13aHb. A TaKi HEraTUBHI HACIIJKH, SKCIUIaTa HEYCTOWKH, BIIIIKOIYBaHHS
30MTKIB, BIIIIKOAYBaHHS MOpabHOI IIKOAW, OJHOYACHO € MipaMH IHMBUILHO-IIPABOBOI
BIAIIOBIJAJILHOCTI. TakuM YMHOM, MPOCTIAKOBYETHCS TOTOXKHICTH 1 B3a€MO3B'SI30K,
SIKAN 3aKITFOYAETHCS B TOMY, IO PI3HOBHJIOM BiAITOBIAadBHOCTI € HETATUBHI HACHiTKU. B
CBOIO YEPI'y BOHH € BUMOTOIO ITIEBHOI TIOBEMIHKHM 3a3HAUCHOI B 3aKOHI, 2 HETATUBHI IIPaBOBi
HACJIJIKA TOTOXHI TIOHSATTIO CAHKIIisL.

3 orJisay IHCTHTYTY BiAMIOBITATHHOCTI B IUBUTEHOMY TIPaBi, CIIi MIAKPECIUTH, IO
B TIOIMTYJISIPHOMY CEHC1 BIATIOBIMANBHICTh, 3aTaJioM, € TIPOIIECOM BiIITOBIIHO Ta y 3B'SI3KY 3
SKUMH 70 3000B'si3aHOi 0coOM, $K BHIE3a3HAYAJIOCh, 3aCTOCOBYIOTHCS 3aXOIU
MIPUMYCOBOT'O XapaKTepy B aCIeKTi MPaBOBUX HACII/IKIB.

HaBenena Bumie kBami(ikaiist gae€ 3MOry 3pOOHTH BHCHOBOK, IO JUISI KOKHOTO
BHIly 3000B'sI3aHb XapaKTEpHI BIAMOBIAHI MPaBOBI HACTiAKH. 3arajiioM, OOOB'S3KH, IIO
BHHHUKAIOTHh y 3000B'sI3aIbHAX MPABOBITHOCHHAX MOIUIAIOTECS Ha OCHOBHI Ta JTOIATKOBI.
VY 3B's3Ky 3 UM, 1 BiAIMIKOXYBaHHS 30WTKIB 1 CIUlaTa HEYCTOWKH, 1 BTpaTa 3aBIATKy €
JOJATKOBUMH O0OB'si3kamMu, 00 OCHOBHHIU OOOB'SI30K 3000B's3ambHOI OCOOHM TOJSTAE y
TaKUX IOPUANIHAX (paKTax, sSK mepenava pedi, HaJaHHs [MOCTyT, BAKOHAHHS POOIT Ta iHIIe,
1 BOHH 3IIHCHIOIOTHCS Ha OIUIATHHX 3acafaXx. B Toil ke Jac BUKOHYIOUH OJATKOBi
000B'sI3kH, 3000B's13aIbHA 0cO0a HE OTPUMYE BiJ IBOTO JKOTHOI KOMIIEHCAIli, 1 TaKHM
YIHOM Ha OOp>KHHKA MOKIIAAI0THCS BC1 HEBUTIIHI MaifHOBI HACIiAKK 3000B'sI3aHHS.

B xonTekcti mpumycy, C.M. bpatych BUCIIOBIIIOBAaB JyMKY MO0 PO3MEKYBAHHS
JTOOPOBLTHHOTO OOOB'SI3KY Ta IOPHIMYHOTO OOOB'S3KY 3a JIOTIOMOTOK) JIEP’KaBHOTO
MIPUMYCY, TOOTO 3a PIllIEHHSIM CYyITy.

Ha #ioro mymKy, ropuanyHa BiAIOBITabHICTH - 1€ BAKOHAHHS 00O0B'sI3KY Ha OCHOB1
JIEPKABHOTO MPUMYCY a00 MPUPIBHSHOTO J0 HHOI'O TPOMAJTHCHKOro mpumMycy. Tomy, B
JTAaHOMY BUMNAAKY JOOpOBUIbHE BUKOHAHHS OOOB'S3Ky HE MOXKHA OTOTOXHIOBATH 3
FOPUIMYHOIO BiJIIIOBIAIBHICTIO HA OCHOBI JIEPKaBHOTO MTPUMYCY.[4]

AHamizyloun BUIIE3a3HAYEHE, MU BBaXA€MO, IO PO3MEKYBaHHS y JTAHOMY
aCIeKTi He € JOLIUIBHUM, OCKUIBKM 1 MpH J00pOBiNBHOMY BHMKOHaHHI OOOB'SI3KY 1 Ha
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MiICTaBi Jep:KaBHOTO MPUMYCY 3IIHCHIOEThCA IOpUANIHUN (PaKT - BUKOHAHHS O0OB'S3KY
3000B's3aJIbHIM CY0'€KTOM, TOOTO JOCATAE€ThCS MeTa. Taky X IyMKYy migkpecmoe A.M.
CapuIibKa, siKa Bi[3Ha4YMIIa, 1[0 BUKOHAHHS 0OOB'I3KY Ta BIAMOBIIAIBHICTh HE MOXKE OYTH
MiZICTABOIO JUISI OTOTOKHEHHA iX y pasi NpUMYCOBOTO BUKOHaHHSI OOOB'A3KY, B OCHOBi
SKOTO JISKUTh METa - peajbHe BHKOHAHHs 3000B'SI3aHHS. 3a JOMOMOTOK NPUMYCY
OOpIKHUK BUMHSIE Jii, SIKi BiH JOOPOBUILHO HE BUKOHAB, 1 TAKUM YHHOM JIOCSTAETHCS METa,
sIKa CTaBHJIACH II0JI0 BUKOHAHHS 3000B's3aHHs. [{MBiIbHA BIMOBINATBHICTS BUCTYIIAE, SIK
3aci0 CTHMYJIIOBaHHS OOp)KHUKA JOOPOBUILHO BHUKOHATH CBi 00OB'sI30k. [ sKIIO
MOPIBHATH BiJMOBINANBHICT 1 NPUMYCOBE 3[iliCHEHHS JA0OpOBUIBHOIO BHKOHAHHS
00OB'sI3Ky, TO OCTAHHE BUCTYIIA€E, SIK METa, a BiJNOBIAAIBHICTS - K 3aci0.[5]

He MoxkHa 00iiiTH yBarow Takuii pisHOBHU]I ITUBLIBHO-TIPABOBOI BIIMOBIAAILHOCTI,
SK 3aco0M OIEpaTHMBHOrO BIUIMBY. B Jeskux jpkepenax ix e OOYMOBIIOIOTBH, SIK
orepaTuBHI caHKilii. JlaHui pPI3HOBH BiANOBINAJILHOCTI MPU3HAYCHUI Ha 3armo0iraHHs
MOPYIIEHHSIM YMOB a00 HEBUKOHaHHSM 3000B'si3aHb y MalOyTHbOMY, TOOTO MaloTh
JNOTIOMDKHUE  XapakTep 1 MOXKYTh 3aCTOCOBYBATHCh YIIOBHOB2)XCHOIO OCO0OK0 B
OJTHOCTOPOHHBOMY TOPSIIKY.

BuHukae HeOOX1THICTh MPOBECTH JESKI MOPIBHSHHS 3 aCIIEKTAMHU T'OCIIOJIAPCHKUX
npaBoBimHOCHH. Tak, BiAMOBIIHO 70 cT. 235 Ta 236 ["ocnogapchKoro KoJeKcy 10 cy0’ €KTiB
TOCIIO/IaPIOBAHHS Ta IHINMX YYacHHWKIB TOCIIONAPCHKUX, a TaKoX [UBUILHUX
MPaBOBITHOCUH MOXYTh 3aCTOCOBYBATHCh OIEPAaTUBHO-TOCIIONAPCHKI CaHKIIil, TOOTO
HACTaHHS HETaTMBHUX MPaBOBHX HACIHIJKIB — 3aXOJiB OIEPaTUBHOIO BIUIMBY Ha
MIPaBOTIOPYITHUKA 3 METOI0 NMPUIUHEHHS a00 MOINepemKEeHHS MOPYIICHHS 3000B's13aHHS,
110 BHUKOPHUCTOBYETHCS CTOPOHAMHU B 3000B'3aHHSAX SK BHIIE3a3HAYANOCh, B
OITHOCTOPOHHBOMY TOPSAKY. Jlo cy0'ekra, sSKWi MOPYIIMB TOCHOMAPCHKI UM ITUBUIBHI
3000B'sI3aHHS, MOXYTh 3aCTOCOBYBAaTHCh OIEPAaTHUBHI  CaHKIi, SK PIi3HOBH]
BiIMOBITAIBHOCTI, sIKi Tiepembadeni moroBopoM. OmepaTUBHHUN BILIUB Ha ITOBEIIHKY
3000B'3aITEHOTO CYy0'€KTa 3aCTOCOBYETHCS HE3aJIEKHO BiJl BUHU CY0'€KTa, SIKUH MTOPYIINB
3000B'sI3aHHA.

Jocnimxyoun JaHui acleKT CIIif 3ayBa)KUTH, IO y CTOPOHH 3a JOrOBOPOM
BHUHHUKA€ MPaBO Ipel IBUTH BUMOIY B CYIOBOMY MOPSAKY LIOAO 3MIHM YU PO3ipBaHHS
ZOTOBOPY, & TAKOXK KOJIM CTOPOHA B OJHOCTOPOHHBOMY IOPSIKY MOXKE BIAMOBHUTHUCS Bif
JOTOBOPY y TIOBHOMY 00Csi3i a00 yacTKoBO. OMHOCTOPOHHSI BiMOBa BiJl TOTOBOPY MOXKE
OyTH 3a YMOBH, KOIH I1€¢ OOYMOBIIEHO JIOTOBOPOM a00 3aKOHOM. Y I[OMY BHIIAAKY HEMA€
HEOOXiTHOCTI 3BepTaTHci N0 cyay. ToMy HasBHICTH JaHOTO IOPHIAWYHOTO (HaKTy
MIPU3BOIUTH J0 TIOBHOTO MPHUITMHEHHS 3000B’s3aHp a00 4acTKOBOi Horo 3MiHU. B cBoro
4yepry I1ie He m030aBisie KOHTPAareHTa 3BepTaTHCh A0 CYAY IIOAO0 OOTPYHTOBAHOCTI TaKoi
BimMoBH. 3rimHo 4.1 cT. 615 LK omHOCTOPOHHS BiIMOBa Bijf BUKOHAHHS 3000B’sI3aHb €
MPaBOBUM HETaTHBHUM HACIIJKOM IOpPYIIEHHS 3000B’s3aHb OMHIEIO i3 cTOpiH. ToMy, B
CBOIO Hepry, BHACIIJOK OJHOCTOPOHHBKOI BiJIMOBH y TMOBHOMY OOCs3i ab0 YacTKOBO
3MIHIOIOTHCS YMOBH a00 IPUIIUHSIOTHCS B3araii. | 3a 3araqbHUM [IPaBHIOM OAHOCTOPOHHS
BimMOBa Bix 3000B’13aHHS 3akpimieHa ct. 615 [IK ta 4.3 ct. 651 1[K.

[lepenik mpaBoBuX Hacminki, 3rimHo cT. 611 LK ski HacTymawoTh y BUMAIKy
MOpYIIEHHST 3000B’s3aHb HE € BHUYEPHHHUM, TOMY 3TiTHO JOrOBOpOoM abo 3aKOHOM
HEraTUBHUW BIUIMB MOXeE MaTH iHmWMH 3mict. 3okpema, 4.1 cr. 620 LK, y pa3si
HEBUKOHAHHS OOpPKHUKOM O0OB’SI3KYy IIOJI0 Tepeadi KPEeAUTOpPOBi y BIACHICTH abo y
KOPUCTYBaHHs pPedi, BU3HAUCHOI iHAWBIAYaJIbHUMH O3HAaKaMH, KPEOUTOp Mae€ IpaBo
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BUTpeOYBaTH 1I0 Pid y OOpP)KHUKA 1 BUMAraTH ii epenayi 3riHo 3 yMOBaMH 3000B’ sI3aHHS.
ToMy, mpuMycoBe BHUKOHaHHS OOOB’SI3Ky B HATypl HE BIiTHOCHUTBHCS JO PI3HOBUIY
LMBUILHO-TIPABOBOI BiJIIOBIIATBHOCTI, OCKLIBKH (haKT Tepenadi pedi BiTHOCHUTHCS 10
OCHOBHOT'O 000B’sI3Ky OOpKHUKA. [6]
3acobu OIepaTHBHOIO BILTUBY HE BiJHOBIOIOTH TIOYaTKOBOTO MAaWHOBOT'O CTaHy

KpeauTopa, HE IOKIAJalTh Ha 3000B's3aHY CTOPOHY JOAATKOBOrO OOOB'SI3Ky abo
1M030aBJICHHS Cy0'€KTHBHOIO IMBUILHOTO IMpaBa. Y 3B'SI3KY 3 I[MM CJiJ BIIMITHTH, IIO
olepaTHBHI 3acO00H BIUIMBY B 3000B'3aIbHUX MPABOBITHOCHHAX 3yCTPIYaIOTHCS TOCUTh HE
4acTo, IO B CBOKO YePry MiATBEP/KYE iX HEAOCKOHAIICTh B MPAKTUYHOMY 3aCTOCYBaHHI.
Sk BHCHOBOK, BBa)KAEMO 3a HEOOXIJIHE HABECTH 3HAUCHHS IUBLIBHO-TIPABOBOI
BIJINIOB1IaJIbHOCTI, SIKE MOJISAITAE Y HACTYMHUX (DYHKI[ISX:

1) xommeHcaiiiHa poJib;

2) 3amobiraTé BUMHEHHIO MTPABOMOPYIICHHS,

3) € HEeraTMBHOK PEAKIIIEIO IEPKABY Ta CYCIITLCTBA;
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THEORETICAL AND LEGAL DEFINITION OF CAMCORDING,
CARDSHARING AND PIRACY AS SPECIAL TYPES OF INFRINGEMENTS OF
COPYRIGHT AND RELATED RIGHTS

Anomauisn

Y cmammi  ananizyiomvca nousamms  «KaMKopoOuney, «Kapouieupiney ma
«nipamcmeoy, SKi HA Cb020OHI 3aUMAlOMb  8d2oMe Micye 8 CHmMpPYKmypi npas
inmenekmyanoHoi  énacnocmi. Busnauaemocs, w0 nowamms  KamMKopoume — (awe.
camcording) noxooums 6i0 cnosa kamxopoep (amen. Camcorder), wo osnauae
«gideokamepa 3 66yo0osaHum egioeomaznimoghonomy. Takoow, 00CRIONHCEHO NOHAMMA
Kapouwietipinzy, aKe, AK CMA€ 3pO3yMiIuM, 8i00y8aemuvcay pasi YCyHeHHs abo 0eakmueayii
mexHiuHUX 3acobie 3axucmy, AKi 3abesneuyioms 0ocmyn 00 BiON0GIOHOI npoepamu
op2aHizayii Mo8lienHs 3a 00nomo2orw napoio. 1 0osedero, wo no cymi Kapoweupine €
Pi3HOBUOOM 00X00y MeXHiYHUX 3acobie 3axucmy — npucmpoie ma/abo po3pooOok,
NPUSHAYEHUX OJIsL CMEOPEHHS MEXHON02IUHOI NEPEKoOU NOPYUEHHIO AGMOPCbKO20 NPAsa
i/abo cymidcHux npas npu cnputiHAmMmi ma/abo Konilo8aHHi 3axuuyeHuUx (3aKo0008aHUX)
sanucie 'y ponoepamax (gideocpamax) i nepedauax opeauizayiii MOGNeHHs uu OJs
KOHMPOJIO OOCMYNY 00 BUKOPUCMAHHA 00 €KMi6 a8MOpCbK020 Npasa i CyMIdCHUX Npas.
Pozenssmymo  nowsmmsa  «nipamcmeoy, ske NO c60ill  Cymi OMOMONCHIOEMbCA 3
KoHmpacgaxyiero, aie icmOmHO 8iOPi3HAEMbCAL.

Knwuoei cnosa: xamxopoumne, Kapouwielipine, nipamcmeo, KoHmpagaxyis,
mexHiuHi 3acobu 3axucmy, (onospamu, sideozpamu, nepeoadi opeauizayiii MOGIeHHs,
op2aHi3ayii MOBIeHHS.

Annotation

The article analyzes the concepts of "camcording"”, "cardsharing" and "piracy",
which currently occupy an important place in the structure of intellectual property rights.
It is defined that the concept of camcording comes from the word camcorder, which means
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""camera with built-in VCR". Precisely because such a camera can be easily brought to the
cinema and unnoticed to make a video, the process of recording the film during its
screening and began to be called camcording. It is determined that it is not enough to
simply ban camcording, such a ban will not be effective without everyone being aware of
what camcording is, why it is banned, and the responsibility for its commission. Therefore,
general awareness can be spread through social advertising, pre-movie trailers, movie ads
and other public places. Also, the concept of cardsharing is explored, which, as it becomes
clear, occurs in the case of removal or deactivation of technical means of protection that
provide access to the appropriate program of speech broadcasting with a password. If the
password is disclosed, unscrupulous persons who do not belong to the rights holders
illegally gain access to the broadcasting program. And it is proved that in fact cardsharing
is a kind of circumvention of technical means of protection - devices and / or developments
designed to create a technological barrier to infringement of copyright and / or related
rights in the perception and / or copying of protected (encrypted) records in phonograms
(videos) and broadcasts or to control access to the use of copyright and related rights. The
concept of "piracy" is considered, which in essence is identified with counterfeiting, but
differs significantly.

In summary, the author proposes to regulate the conceptual apparatus of
"camcording", "cardsharing"” and "piracy", by clarifying and agreeing among themselves.
Also, due to the lack of public awareness of terminology, it is necessary to conduct large-
scale work to spread awareness among citizens about such violations of Ukrainian law on
copyright and related rights, as well as their consequences.

Key words: camcording, cardsharing, piracy, counterfeiting, technical means of
protection, phonograms, videograms, broadcasts of broadcasting organizations,
broadcasting organizations.

Camcording, cardsharing and piracy currently occupy an important place in the
structure of intellectual property rights, as the field of cinema is growing every year, and
violations from unscrupulous viewers in the form of piracy (illegal video recording) do not
disappear.

Until recently, these concepts did not contain clear definitions, and their definitions
were proposed by scientists at their own discretion. Also, the term "camcording" was
mentioned only in the Draft Law on Amendments to Certain Legislative Acts of Ukraine
on the Regulation of Copyright and Related Rights Ne 6523 of 15.06.2010 [1], which was
never adopted, although it was adopted. in the first reading. And after the entry into force
of the Law of Ukraine "On State Support of Cinematography in Ukraine" from 23.03.2017
Ne 1977-VII the list of types of infringements of copyright and related rights was expanded
and new concepts such as camcording and cardsharing in the Law of Ukraine "On
Copyright and Related Rights". [2] Also, with the introduction of these concepts, the term
"piracy" was expanded. Of course, these concepts have become new to national law, and
therefore insufficiently studied and researched, so we set ourselves the goal of researching
these legal concepts, as well as their practical application in the modern legal field.

In general, the issue of legal regulation of intellectual property rights has been
studied by many leading scholars, among them O. Pidopryhor, O. Sviatotsky, R.
Stefanchuk, O. Kharitonov, S. Kharitonov, A. Stefan and others.
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According to A. Volos, the terms "camcording" and “cardsharing™ are borrowed,
not common in general everyday communication or professional communication of
lawyers. Moreover, they are rare in the legislation of other states. [3]

In general, the concept of camcording comes from the word camcorder, which
means "camcorder with built-in VCR". Precisely because such a camera can be easily
brought to the cinema and unnoticed to make a video, the process of recording the film
during its screening and began to be called camcording.

As stated in Art. 1 of the Law of Ukraine "On Copyright and Related Rights", as
well as in Art. 17 of the Law of Ukraine "On State Support of Cinematography in Ukraine",
camcording - video recording of an audiovisual work during its public demonstration in
cinemas, other cinemas to persons who are in the same room where such a public
demonstration, for any purpose without permission the subject of copyright or related
rights.

That is, with the help of camcording, a copy of the work is created with a video
recording of a public demonstration of this work. As such video is not authorized by the
copyright holder, the relevant copy of the work is counterfeit and reproduced in violation
of copyright.

It follows that a camcorder is a person who illegally uses video - photo recorders
to play a film during its demonstration.

Camcording is usually done for economic gain - copies of films are quickly
distributed on the Internet for mass reproduction around the world. This not only causes
significant damage to the creators of audiovisual works (in the form of lost profits), but
also affects the state's economy, because the budget is not replenished by taxes on legal
sales. In addition, organized crime groups are often involved in the distribution of illegal
video footage. [3]

It becomes clear that the motivation of the legislator in including the term
"camcording" in the legislation of Ukraine has a very objective explanation. Of course,
making changes to the legislation alone is not enough. The new norms must have a clear
and effective mechanism for their implementation and effective deterrents to violating the
law. Most citizens do not understand how negatively camcording affects filmmakers, as
well as related industries (cinemas, distributors, advertising agencies), camcording also
affects jobs in Ukraine. Moreover, the general public does not know what the term
"camcording" means.

According to many people, the unauthorized recording of films in the cinema is
their "job". Such activities reduce the number of people who watch movies in cinemas, and
thus damage the owner of the rights to this audiovisual work. Such a recording of films
does not bring the audience the expected satisfaction, as it is usually of very low quality.
In this regard, we can say that camcording is a negative phenomenon and does not deserve
to exist [4].

Given the above, it is clear that it is not enough to simply ban camcording, such a
ban will not be effective without everyone being aware of what camcording is, why it is
banned, and the responsibility for its commission. General awareness can be spread through
social advertising, pre-movie trailers, movie ads and other public places.

Cardsharing, in turn, is the provision in any form and in any way of access to the
program (transmission) of the broadcasting organization, access to which is restricted by
the subject of copyright and (or) related rights using technical means of protection
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(subscriber card, code, etc.), bypassing such technical means of protection, as a result of
which the specified program (transmission) may be perceived or otherwise available
without the use of technical means of protection. [5]

That is, cardsharing occurs in the case of removal or deactivation of technical
means of protection that provide access to the appropriate program of broadcasting with a
password. If the password is disclosed, unscrupulous persons who do not belong to the
rights holders illegally gain access to the broadcasting program. In essence, cardsharing is
a form of circumvention of technical means of protection - devices and / or developments
designed to create a technological barrier to infringement of copyright and / or related rights
in the perception and / or copying of protected (encrypted) recordings in phonograms
(videograms) and broadcasts. to control access to the use of copyright and related rights.
[6]

Cardsharing is quite common in Europe, because within one country you can
receive a signal from many satellites, but there is no possibility to legally use the service
of pay-TV due to lack of licenses for broadcasters from other countries. This led to the
emergence of Cardsharing groups on the Internet, in which each member of the group had
to share his subscriber card with other members, and instead gained access to all channels
available through the subscriber cards of all other participants. Other groups are also
created, in which one person buys several different subscriber cards, and the other
participants pay a small fee to the owner for access to the cards. Thus, cardsharing may or
may not have a commercial purpose. Cardsharing can also be used to watch pay-per-view
channels on multiple TVs in the same home, using a home LAN. Often, a contract between
a consumer and a service provider explicitly prohibits such cardsharing. If such actions are
not permitted by the contract, the person who committed them is subject to criminal liability
under the laws of Ukraine. With cardsharing, the cost of viewing by the end user is several
times lower, while the owner of the copyright to the program (transmission) of the
broadcasting organization receives almost no profit. The anonymity provided by the
Internet is very attractive to criminals involved in cardsharing, as it is difficult to identify
offenders and bring them to justice. It is almost impossible to track those who gain access,
but those who provide access can be tracked through their IP address, because the receiver
(or computer) that provides access to the card must have special software installed, and this
the receiver must have a permanent unique IP address so that other receivers can access it.
[3]

As for piracy, in accordance with Art. 50 of the Law of Ukraine "On Copyright and
Related Rights" piracy in the field of copyright and (or) related rights - publication,
reproduction, import into the customs territory of Ukraine, export from the customs
territory of Ukraine and distribution of counterfeit copies of works (including computer
programs and databases), phonograms, videograms, illegal disclosure of programs of
broadcasting organizations, camcorders, cardsharing, and Internet piracy, ie the
commission of any actions that are recognized as infringing copyright and (or) related
rights under this article Internet. [2]

That is, the concept of "piracy” is essentially identified with counterfeiting, but
differs significantly. Counterfeiting is the production or reproduction of phonograms,
videograms, etc. without the permission of the rights subject. Piracy, in turn, is not the
reproduction itself, but the distribution of counterfeit copies, their import or export. And
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camcording and cardsharing are included in the concept of piracy, although they are
separate types of violations.

Therefore, the study of the term piracy should establish the relationship between
piracy and counterfeiting, determine whether piracy is indeed illegal disclosure of programs
of broadcasting organizations, camcording, cardsharing, analyze whether it is correct to
understand Internet piracy as committing any act in accordance with Art. . 50 of the Law
are recognized as infringement of copyright and / or related rights, using the Internet.

As we see, all three concepts have different legal characteristics, basis and subject.
But at the same time, the definitions are insufficiently refined, which is the main drawback
for their application.

Thus, with regard to cardsharing and camcording, it should be noted that the same
actions are recognized as a separate type of infringement of copyright and related rights in
paragraph 1) of Part 1 of Art. 50 of the Law. The law does not specify what is the difference
between piracy in the form of camcording (cardsharing) and actual camcording
(cardsharing). As justified above, cardsharing is a kind of circumvention of technical means
of protection, which is an independent violation of paragraph €) of Part 1 of Art. 50 of the
Law. The possibility of further illegal distribution of programs of broadcasting
organizations arises due to previous cardsharing, but it itself is not related to piracy. [6]

Responsible for camcording, cardsharing and piracy.

Of course, any actions related to camcording, cardsharing and piracy should not go
unpunished, so according to Art. 176 of the Criminal Code of Ukraine illegal reproduction,
distribution of works of science, literature and art, computer programs and databases, as
well as illegal reproduction, distribution of performances, phonograms, videograms and
broadcasting programs, their illegal reproduction and distribution on audio and video
cassettes, diskettes, other media, camcording, cardsharing or other intentional infringement
of copyright and related rights, as well as financing such actions, if it caused significant
material damage - punishable by a fine of two hundred to one thousand tax-free minimum
incomes or correctional labor for up to two years, or imprisonment for the same term.

The same acts, if committed repeatedly, or by prior conspiracy by a group of
persons, or caused material damage in a large amount - shall be punishable by a fine of one
thousand to two thousand non-taxable minimum incomes or correctional labor for up to
two years or imprisonment for a term from two to five years.

Actions provided for in parts one or two of this article, committed by an official
using official position or an organized group, or if they caused material damage in a
particularly large amount - shall be punishable by a fine of two thousand to three thousand
non-taxable minimum incomes or imprisonment from three to six years, with deprivation
of the right to hold certain positions or engage in certain activities for up to three years or
without such. [7]

The following countermeasures should be noted:

* placement of posters, posters with a warning about the prohibition of unauthorized video
and photo recording, which are placed in cinemas;
* criminal liability for camcording;
* training of cinema staff in prevention measures and actions in detecting the facts of
camcording;
* demonstration of an anti-camcorder video and announcement of an audio clip before the
beginning of film screenings;
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» the use of night vision devices (PNB) and stationary rotating night vision cameras with
infrared searchlights by employees of cinemas and / or security structures to detect
camcorders during film screenings;

* use of special envelopes (packages, etc.) for mobile phones, smartphones, other gadgets
with recording device capabilities, during the screening of pre-premiere movies

* implementation of the Target Program of measures to detect the facts of camcording in
cinemas, which aims to encourage the detection of camcording;

* Encouraging the audience in case they find violators who make an illegal film recording
during the session.

Conclusions

Given the above, we can conclude:

First, camcording and cardsharing are not sufficiently regulated concepts, which
sometimes try to cover various and even mutually exclusive phenomena, and have very
limited legal regulation in the legislation of Ukraine, so they need more detailed and
comprehensive study.

Secondly, the definition of piracy, as amended by the current legislation, has
become even more imperfect than in the previous version of the Law.

Third, the list of all types of violations, their conceptual framework and conditions
of application should be clarified and agreed upon.

Fourth, due to the lack of public awareness of terminology, it is necessary to
conduct large-scale work to spread awareness among citizens about such violations of
Ukrainian copyright law and related rights, as well as their consequences.
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MUTAHHS MIPABOBOTI'O PET'YJIOBAHHSI TEHEPYBAHHS
BIPTYAJIBHUX AKTUBIB SIK BUY NIIIPUEMHUIBKOI JIAJIBHOCTI
Bu ne mooiceme 3ynunumu maxi peui, ax 0imkoin. Bin 6yoe ecroou, i ceimy
008edembCsi NPUCMOCY8AMUCHL.
Jrcon Maxagpi
Anomauia. Y cmammi poskpumo 3micm npasogoi npupoou yugposux
KpUnmoakmueis, a maxoxc smicm Oisiibhocmi 3 ix eenepayii («matininey). Po3'sacneno
emuMO02i10 Ma 3HAYEHHA MEPMIHIE KMAUHIH2Y MA «KKPUNMOBATIOMA». 36ePHEHO Y8azy Ha
HeoOXIOHIiCmb  Npaso6ozo  pe2ynto8aHHsa  3a3HaweHoi  OdisnbHocmi. Bkasamo Ha
20CN00apcbKO-NpagosUll Xapakmep MatHiney. 3a pesyibmamamu 3iCmasieHHs noHAMb
nIONPUEMHUYBKOL OIAIbHOCMI MA MAUHIHEY 3pOOIEHO BUCHOBOK Y MOMY, WO MAUHIHE —
00UH (3 HOBUX 6UOI6 NIONPUEMHUYMEA, AKULL GUHUK Y 38 A3KY i3 nompebamu yupposoi
exonomiky.  Pozenamwymo  cyuacne  3axonooague  pecyniogaHms  onepayiu i3
KpUnmoeanomow, 30Kkpema OesKi noaodxcenHs 3axony Ykpainu “Ilpo eipmyanvhi
axmueu” 6i0 11.06.2020 Ne 3637. Bxazano ma umedonixu saznayenozo 3axony Ne 3637.
3azuaueno, wo nOHAMM «MAUHIHE) MA «KMAUHEPY GIOCYMHI y YUHHOMY 3AKOHOO0ABCME,
8i0max numauHsa yupposoi eenepayii (MaiiHiHey) Kpunmoaxkmueie 3HAXOOAMbCA 8
«topuduunomy  eakyymiy. Ilokasano MmuHyni cnpobu  pezynosawHs 8  icmopii
3AKOHOMBOPYO20 NPOYeCcy, CHPAMOBAHO20 HA NPABO6e KPUNMOGAIOMU MA MAUHIH2Y, SIK
disnbHocmi i3 it 0o6yeanns. [Iposedeno ananiz deskux nonodcerv 3axononpoekmy ‘“‘Ilpo
obie kpunmosamomu 6 Ykpaini” 6io 06.10.2017 Ne 7183 ma 3axononpoexmy “IIpo
CMUMYNIOBAHHS PUHKY KPURMOGAIOM ma ix noxionux ¢ Ykpaini” 6io 10.10.2017 Ne 7183 -
1. Ilpoananizosano 3apybixcHuii 00C8i0 OesiKUX NOCMPAOSIHCLKUX KPAiH V NUMAHHI
Jecanizayii onepayiil i3 KpUnmosanomoio, a maxo’c KpUnmooo0y8anHs i On0OAMKYEaHHs
0aHo20 6udy OiANbHOCMI. 3a3Haueno, wo NIONPUEMHUYLKULL Xapakmep MAUHIHS0801
OdisbHocmi  00YMOGNIOE  NUMAHHA  W000 3aX00i6 i  0epicasHo2o  pecynioeaHHs.
Ilpononyemucsa pesymosamu 0any OiSLIbHICMb WASAXOM 1T NiYeH3Y8aAHHSA, ONOOAMKYBAHHS
onepayiu i3 kpunmosanomoio ma oonosnennss KBEJY 63.11 noeumu nonosicenHamu.
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3p06fl€H0 BUCHOBOK, WO WO e6pecyrro6anns 3 60Ky 3aKOH0()a@l¢}Z numaHb 6U3HAHHA
“matininey”, Ak 6udy RIONPUEMHUYLKOL OULTbHOCMI 00360JIUMb  GEIUKOMY, MAIOMY,
cepedHbomy 0OisHecy 0e3nepeutkKoOHO (71e2dnibHO) BUKOPUCHOBY8AMU KPUNMOBATIOM) 6
nionpueEMHUYLKIL (Komepyitinitl) OdisavHocmi. Takooic 3aysanxcyemvcsi HA mMomy, Wo
neeanizayis OBbHOCHI i3 KpURMOoO0OYS8AHHS CNPULUHUMb NEGHI 8U00U K 051 0epICABU
(3POCMaHHsE ROOAMKOBUX HAOXOONCEHD), MAK [ OJisl CAMUX MAUHEDIS.

Knrouoei cnosa: matinine, kpunmooobysanws, OIOKUYelH, KPUNMOBAIIOMA,
gipmyanvHi  akmueu, J1e2anizayis, Ccyo’ekmu  20Cn00apio6anHs,  NIONPUEMHUYLKA
OIsIbHICMb.

Annotation

The article reveals the content of the legal nature of digital cryptocurrencies, as
well as activities for their generation ("mining"). The etymology and meaning of the terms
"mining" and "cryptocurrency" are explained. Attention is drawn to the need for legal
regulation of this activity. The economic and legal nature of mining is indicated. A
comparison of the concepts of entrepreneurship and mining concluded that mining is one
of the new types of entrepreneurship that has emerged in connection with the needs of the
digital economy. The modern legislative regulation of cryptocurrency transactions is
considered, in particular some provisions of the Law of Ukraine “On Virtual Assets” dated
11.06.2020 Ne 3637. The shortcomings of the mentioned Law Ne 3637 are pointed out.
issues of digital generation (mining) of cryptocurrencies are in a "legal vacuum®. The past
attempts of regulation in the history of the legislative process aimed at the legal support of
the legal nature of cryptocurrency and mining, as activities for its extraction, are shown.
An analysis of some provisions of the bill "On the circulation of cryptocurrency in Ukraine"
from 06.10.2017 Ne 7183 and the bill "On stimulating the market of cryptocurrencies and
their derivatives in Ukraine" from 10.10.2017 Ne 7183-1. The foreign experience of some
post-Soviet countries in the legalization of cryptocurrency transactions, as well as
cryptocurrency extraction and taxation of this type of activity is analyzed.It is noted that
the entrepreneurial nature of mining activities raises questions about the measures of its
state regulation. It is proposed to regulate this activity by licensing it, taxing
cryptocurrency transactions and supplementing NACE 63.11 with new provisions. It is
concluded that the regulation by the legislator of the issues of recognition of "mining" as
a type of business activity will allow large, small, medium-sized businesses to freely
(legally) use cryptocurrency in business (commercial) activities. It is also noted that the
legalization of cryptocurrency mining will bring certain benefits both for the state (increase
in tax revenues) and for the miners themselves.

Keywords: mining, cryptocurrency, blockchain, cryptocurrency, virtual assets, ,
legislative regulation, business entities, entrepreneurial activity.

AKTyanbHicTh Temu. HeoOXigHiCTh po3p0oOKH BHBaXXEHOTO MiAXOMY [0
MIPABOBOT'O PEryJIIOBaHHS HOBHX LU(POBUX TEXHOJIOTIH He miysirae cymHiBy. [IpaBo Mae
CIIPHATH PO3BHTKY, a TaKOXX peaji3amii 3aKkjIaJeHOro y HHX MOTEHIlanxy, OIHOYACHO
«CTPUMYIOUHM» MOXKIIMBI HEraTHBHI NMPOSBU Ti€l UM iHIIINA TeXHONOrii. Y 3B'I3Ky 3 LUM
HAJ3BUYAIHO BaXKJIMBO IOTPUMATHCA OalaHCy MK iHTepecaMH CYCIiIbCTBA Ta JEpKaBH,
MPUBAaTHUMU Ta MyOJIYHUMHM iHTE€pEeCaMHy, TEXHOJOTTYHUM Ta T'YMaHICTHYHUM ITOYATKOM.
CyuacHuli mepiof XapaKTepH3YEThCS MOSBOI HOBUX COLIJIBHUX aKTUBHOCTEH, sIKi 3a
CBOEIO CYTTIO MOTPEOYIOTh 3HAYHOIO HAYKOBOI'O Mi3HAHHS Ta MOJAJBIIOrO IPaBOBOTO
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peryiroBanHsa. B ymMmoBax cTpiMKOro po3BuUTKy iHpOpMaIiifHUX TEXHOOT1H, MOMYIIPHOCTI
U poBHUX 3ac00IB MIIATEXKIB Ta MOIIYKaM CIOCO0IB iX BUAOOYTKY, BAHUKAIOTh TUTAHHS,
MOB’s3aHi 13 Jeramizami€lo BIpTyaJlbHUX aKTUBIB (KPHUITOBAIIOTH), Ta BiINOBIAHO
HEOOXiZHICTIO BH3HAHHS TIpolLecy TreHepalii KPUNTOAKTUBIB (‘“MaiHIHTY”) BHIOM
MiAIMPUEMHHIIBKOIL TiSTTHHOCTI.

Cryninb HaykoBoi po3po0ku Temu. [1oTpiOHO BKa3aTH Ha HEBEIMKY KUIBKICTh
YKpaiHCBKHX HAyKOBIIB, SIKi JOCHI[DKYBaJd THTAaHHS 3 TPUBOAY oOIlepamii i3
KPHUIITOBAIIIOTOIO, 30KpeMa X 3aKOHOJaBue€ BpEryIIOBaHHsI, Ta PEryNIOBaHHS TeHeparii
BIpTyaJIbHUX aKTHBIB Ta OMOJATKYBAaHHS TaKOro BHIY IisuTbHOCTI, cepen Takux: E.IFO
MomnuanoBa, b.B [lepersako, A.O. Bummnescrka, €.0. ['anymka, O.M. Ilerpyk, O.M.
Coxanpka, H.I'. fInkis.

Mera crarti. Meroro JaHOi CTaTTi € BH3HAYEHHS MOXJIMBOCTI IMPABOBOIO
peryJIIoBaHHS TpOIleCy TeHepamii (MaWHIHTY) KPUNTOBAIIOTH Ta MUTAHHS BHU3HAHHS
JAHOTO BUY AisIbHOCTI MIANPUEMHHUIIBKOIO B Y KpaiHi.

Buknaan matepiany. 3riiHO 3 JaHUMH aMEPUKAHCHKOT aHANITHYHOI KOMIIaHii
Chainalysis, Ykpaina 3aiimana nepiry CXOAMHKY B PEHTHHIY TJI00aJIbHOTO CHPUHHSATTS
kpuntoaktuBiB y 2020 pori [1], a y 2021 — gerBepry, obililoBIM Taki kpainu sik: Pocis,
Kurait Ta CIIA [2]. I1apagokcansHIM € TOH (PaxT, 1m0 3a JaHUMH TI00aTBHOI CepBICHOT
IT-xommanii Triple-A, VYkpaina, sika (akTHYHO € HaHOIAHINIOW KpaiHOK 3aXiaHOT
€Bponw, 3aiiMae Tiepie Miciie y CBITi 32 YaCTKOI BIAacHUKIB KpunroBamioT (12,7% - 5,6
MJIH.) BIZIHOCHO JIO YaCTKH yChOr0 HaceleHHs [3].

B Yxpaini koxxHOTO ITHS BiZOYyBaIOTHCS NECATKH TUCSY OIeparlii i3 BipTyaIbHUMHI
AKTHBaMH, BHJIOOYBA€EThCS IOHAJ JBOX THCSY PI3HOIO BUAY BIPTyallbHUX aKTHUBIB, SIKi
BIZIITOBITHO KOHBEPTYIOTHCS Y COTHI MUTBHOHIB TpHBEHb. He 3Bajkaroum Ha 1€, y HaImii
Jep>KaBi MaHIHT 3HAXOAUTHCS Y TaK 3BAHOMY IOPHAMYHOMY BaKyyMi», Ta 6€3 4iTKOTo
IIPAaBOBOTO PETYITIOBAHHS, 30KpeMa, caM MPOIeC BUAO0YTKY KPHIITOBAIIOTH (PaKTUIHO He
€ JITaTI30BaHUM BUIOM ITiITPUEMHHIIBKOI TisTTEHOCTI.

I'enepyBaHHSA BIpTyal bHHX aKTHBIB 3/IHCHIOETHCA 3a JOMOMOTOIO CHEIUTFHOTO
urudpoBOro mporecy, SKH Mae Ha3By «MaWHIHT» (aHTI. mining — BumoOyBanHs). Llei
TIpOIIeC MOJIATAE Y MporpaMyBaHHi (TeHeparlii) CKJIagHOTo MI(PPOBOT0O KOy 3 TOITIOMOT 00
CHEProBUTPATHOTO KOMII IOTEPHOro 00JanHaHHS HOBUX OJUHMLL KPUITOBAJIIOTH.
[Ipodecopu A.I'. T'aBpunoB i L.FHO. ApsiHa BBakaroTh, IO «MaWHIHT» - 1€ CIOCIO
OTPUMaHHS HOBHX OJIOKIB (MOHET) KpHUIITOBAIIOTH 3a JOMOMOTOK BHPIIIEHHS
KOMI'TOTEPOM MTEBHUX KPUNTOrpadiqHnX, MAaTEMATUIHUX Ta IHIIHMX BUIIB OOYHMCICHBY [4,
c. 78]. MaiiHiHT 320€311€4y€e AeTIeHTPaIi3allio MPOIECY BUITYCKY KPUIITOBATIOTH SK 32CO0Y
IJIaTeXxy, Ha BiMMiHY BiJl HalliOHATBFHOI BAIIOTH, Ky BUIYCKAIOTh IIEHTPAJIbHI OaHKH
JepxkaB. BUIyck KpUNTOBaJIOTH JEIEHTPaTi30BAaHUN — Yy CBiTi HE iCHY€ IIEHTPOOAHKY,
SIKUH OM OJHOOCIOHO «IpyKyBaB» OiTkoiHW. lluM 3aliMaroTbCs crierianbHi CyO'e€KTH -
«Maiinepuy». Toi (akT, MO0 MalHIHT KPUNTOBAIIOTA 3IJaTHUW 3a0€3MMeYUTH COJiIHHH
N0XiJ, MOYaB CTUMYJIOBaTH JIOJEH Yy BCbOMY CBIiTI [JOOYBaTH KPHIITOBAJIOTY.
BukopucToBytoun 00YMCITIOBAIbHI MOTYKHOCTI CBOIX KOMII'FOTEPiB, BOHM IONAIOTH Yy
Mepexy HOBI OJIOKM Ta 3alHMCylOTh y HHX JaHi mpo TpaHzakuii. IIpaxtuuno Bci
KPUITOBAIIOTH CHOTOJHI MPaio0Th 3a anroputMoM Proof of work (PoW). Lle o3nauae,
o 4YuM OUIblle MOTYKHOCTI MM BiJJIa€MO, TUM OiIbllle B HAropogy OTpuMyemMo. B
HAropojy 3a po3MMpeHHs 0a3u JaHuX MaiHepH OTpUMYIOTh OiTkoiHM. L1 Ga3a maHux
Ha3uBaeThes «ookuein» (blockchain - "6nokoBuii nanmror").
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BpaxoByroun HEOOXiJHICTh BKJIQJCHHS JIOCTATHHOI BEIUKOI KUIBKOCTI SIK
MaTepiaJbHHUX, TaK 1 IHTENeKTYyalbHUX PecypciB, y Haylli CIIPaBEeAJMBO BKa3ye€ThCS Ha
CKOHOMIYHHMI XapakTep MaWHIHTY, OCKUIBKH 1O HBOTO 3aCTOCOBHI TakKi MOHATTS, SIK
amoptu3alis, (izuyHe i MopanbHE 3HOLICHHS, iHII BUPOOHHYI BUTPATH (CHOXKHBAHHS
eNIeKTPOCHeprii), TepMiH OKYIHOCTI, KOHKYpeHLis.. [4, c. 79].

Bigrak, morpiOHO BKa3aTH Ha TOCIONAPCHKO-NIPABOBY MPHPOAY AAHOTO BUAY
JsUTbHOCTI. 3rigHo 13 uyacTuHOK 1, crarti 42 T'ocromapchkoro Kojekcy YKpaiHu:
“HiAMPUEMHHUIITBO - II€ CAMOCTiiiHa, IHINIaTUBHA, CHCTEMAaTH4YHA, HA BJIACHUHN pPU3UK
rocrnojapcbka  JiSUIBHICTB, IO  3IMCHIOETBCA  Cy0'€KTaMH  TOCIIOJAPIOBAHHS
(ManpUEMIIMU) 3 METOIO JIOCATHEHHS EKOHOMIYHMX 1 COLIJIbHUX pe3yJbTaTiB Ta
onepxkaHHs npuOyTKy”. Bigmosimno g0 4. 1 ct. 43 I'K Ykpainu, nianpuemiri MaroTh MpaBo
0e3 00OMEeXEeHb CaMOCTIHHO 3AIHCHIOBATH OyIb-SKYy MiANPHEMHHIIBKY HiSIIBHICTD, Ky HE
3a00pOHEHO 3aKOHOM.

MaiHiHT SIK CIOCi0 OTpUMaHHS KPHUIITOBAIIOTH 3a JOMOMOIOIO CIICI[iaIbHUX
TEXHIYHUX 3aCO0IB 3IHCHIOETHCSA CAMOCTIIHO, HOCUTh PU3UKOBHIA Xapakrep (3 pPU3UKOM
HE pO3raJlaii «rOJOBOJOMKY» 1 HE J0AaTH OJOK B JIAHIIOT, BUTPATUBIINA TPU IIHOMY
CIIEKTPOCHEPIi0 1 MOTY)KHICTh, @ TAKOXX BKJIABIIM KOIITH B HEOOXifHE OOJafHaHHS) 1
CIIpSIMOBAaHWI Ha OTPUMAaHHS NpUOYTKY (MaifHep mMparHe J0 CTBOPEHHSI KPHUIITOBAJIIOTH
came Uil OTpUMAaHHs MpHOYTKy, MPHUOMY SIKIIO BiH TOPrye HEl Ha Oipkax, MOKHA
CKa3aTH IO HOro JiSUTbHICTh HOCHTH CIIPSIMOBAHICTh CaMe Ha CUCTEMATHYHE OTPUMAaHHS
npuOyTKy). 3 IBOr0 MOXXHA 3pOOHUTH BHUCHOBOK IIPO T€, IO JaHA JisUIBHICTH HOCHTh
MTPUEMHHUITLKAN XapaKTep, ajie Ha 3aKOHOMaBYOMY PiBHI HISIK HE PETYIIOEThCS Ha TAaHUN
MOMeHT. Sk 3a3Hadae y cBoiii mpari JepeBsako b.: “@akTuaHO BUAOOYTOK KPUIITOBATIOTH
€ BUIOM TOCIIOJAPCHhKOI MISUTBHOCTI, SKH CHOTOJHI HE BH3HAHHWUA 1 HE JIETalli30BaHHH
JepkaBoto. Bim mporo crpaxkmae mepeBakHO cama nepxkaa’ [5, c. 171]. CxiamHo He
MOTOJUTHUCS 13 JTyMKOIO BUCHOT'0, TaK SK NMPHUOIH3HUH 00Ir KPUITOBAIIOTH KOJKEH JICHb y
HaIIi aep>kaBu — OJM3HKO MUTBSpAA TPUBEHD, 1 BCI ITi KOIITH MTPOXOISATH TTOB3 ACP KaBHUN
MOJATKOBHUI KOHTPOJIb.

Ax Oymo Bxke 3a3HA4YEHO, MPOAYKTOM MAaWHIHTY € BIpTyallbHI aKTHBH, TOOTO
TIEBHUM BH3HAYCHHUH BT «KPHUITTOBAIIOTHY. BiTun3asaui BueHi E.FO. Momganosa ta FO.M.
ConoaxoBChKUH Tal0Th HACTYIIHE BU3HAUCHHS IOHATTSI KPUIITOBAJIIOTH: “‘KPUIITOBAJIIOTA
— e ¢imymiapHa nudpoBa BalltoTa, BATIOTHUNA KypC SAKOi BCTAHOBIIOETHCS HA Ti/ICTaBi
BUIBHO IJIaBAIOUOr0 PEXHUMY SIK PE3YJbTAT MOMUTY 1 HPOIO3ULii HAa BATIOTHOMY PHHKY, 3
MTOBHOIO BIZICYTHICTIO KOHTpPOIIO 3 OOKy IHeHTpoOaHkiB” [6, c. 63]. KpumroBamroTta
3aCTOCOBYE KpUITOrpadito s 3aXUCTy Ta MEePEBIPKA TPAH3AKIIIN, a TAKOXK U KOHTPOJIIO
3a CTBOPEHHSM HOBHX MiAPO3NUTIB TMEBHOI KPUIITOBAMOTH. BoHa He Mae (i3u4HOrO
BHTJISINLY, @ ICHYE TIIBKU B €JIEKTPOHHOMY BHTJISI]IL.

Ha 3akoHOomaBuOoMy piBHI JaHe TOHATTS 3aKpIilUIEHO Ta (irypye B KOHTEKCTI
«BipTyanpHuX akTuBiB». Tak, 8 Bepecnsa, 2021 poky BepxoBHoro Pagoro Ykpainu Oyno
yxBajeHo 3akoH Ykpainu “Ilpo Bipryanshi aktuBu” Ne 3637, sikuil y craTTi | BuzHauae
BIpTyaJbHI aKTWBH, K ‘‘HeMarepialbHe OJlaro, mo € 00 €KTOM IMBUIBHUX IIpaB, Mae
BapTICTh Ta BUPaKEHE CYKYIHICTIO JaHUX B ENEKTPOHHIN hopMi”, TaKkoXK, 3aKOH pO3Iisie
BIpTyaJIbHi aKTUBH Ha: 3a0e31eueHi Ta He3abe3neueHi”.

Ha xanb, 3akon Ykpainm “IIpo BipryansHi aktuBu” (maini — 3aKoH), SKUH
¢opmManbHO TOBHHEH OM OyB CTaTH 3aKOHOJABYMM IHCTPYMEHTOM DErYJIIOBaHHS
KPHUITOBAJIOTH, YIIyCKa€ BU3HAYECHHS TaKOro Cy0’€KTa, SIK MaiHep, ToOTO ¢i3n4HOi uu
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IOPUINYHOI 0CO0H, sIKa 31iiICHIOE HU(POBY TeHepallifo KPUIITOBATH, TaK i caM MaiHiHT —
SK Tpolec BUAOOYTKY KPUIITOBAIIOTH, aKIEHTYIOUH yBary BHKIIOYHO Ha MpaBHjaxX AJIs
MOCTayalbHUKIB TOCIYr TIOB’sI3aHMX 3 O00IrOM BIpTyaJdbHHX aKTUBIB (TOOTO
KKPHUITOOIPXK»), TOMY IUTAHHS iHIUBIAyadbHOI HUPPOBOI reHepalii BIpTyaJbHIX aKTUBIB
(KpUOTOBAIIOTH), SK 1 BU3HAHHS TaKOl AISUIBHOCTI — MiANPHEMHHUILBKOIO 3aJIUIIAETHCS
HEBUPIMICHUMH 1 0€3 HaJeKHOr0 IMPaBOBOro peryitoBaHHs. Ciin 3a3HaYyuTH, MO Ha
3a3HaueHuil Buie 3akoH, 5 xoBTHS 2021 poky IIpe3unentom Ykpainu Oyno HakIageHO
BeTO Ta BimmparieHo y BepxoBuy Pany Ykpainm nHa noompamroBanHsi. CtaHoMm Ha 29
mucronaga 2021 poky 3akoH O4YiKye Ha pO3IJsA i3 HakimajgeHUM Bero [IpesupeHTa.
[ToTpiOHO BIAMITHTH, IO 3a3HAYCHUH 3aKOH HE € €IUHHM Y ICTOpPii 3aKOHOTBOPYOTO
MPOIIeCy, CTOCOBHO MUTaHb BU3HAUCHHS MPUPOAN KPUIITOBAIIOTH, TAK 1 CAMOI0 MPOIIECY
iX BU00YyBaHHS.

Posrisimaroun MuHymi cripoOu 3aKOHOZABIIS BPETYIIOBATH AisUIbHICTD, OB’ SI3aHY
13 BUI00YTKOM KPHUIITOBAIOTH, SIK 1 CaMy MPHUPOAY KPUITOBAIIOTH, HE MOXKHA HE 3raJiaTi
3akoHonpoekT “IIpo 00ir kpunToBamoTh B YKpaini” Big 06.10.2017 Ne 7183. Crarrero 1
OyJI0 BU3HAYEHO PSAJI HOBUX TEPMIHIB, Cepejl SKUX: KPHUIITOBAIIOTA, TOOTO “pOrpaMHHA
ko (Habip cuMBOJIiB, U(pP Ta OYKB), 110 € 00’ EKTOM IpaBa BJIACHOCTI”, 0c00y MaiiHepa,
sK: “Oymb-sika ¢izuvHa 0coba, (izuvHa ocoda-MiANpHeMelb a00 IOpUANYHA 0c00a, SKa 3a
JIOIIOMOI'0I0 BJIACHOT'O Ta/a00 OPEHJIOBAHOIO CIIEIiali3oBaHOro 00JIaJHaHHS 3a0e3meuye
Mpare3IaTHICTh Ta OE3MEYHICTh CHCTEMH OJIOKYEHH, KPUITOBAIIOTHUX TPAH3AKIlH, 1, B
3aJIeKHOCT1 BiJ| MPaBUJI CHCTEMHU OJOKYEHH, OTPUMYE BUHATOPOAY CHCTEMH OJOKYEHH
Ta/ab0 HaOyBa€ IMpaBa BJIACHOCTI Ha KPUIITOBAIIOTY, TaK 1 TEPMiH MAMHIHT y 3HAYEHHI:
“o0unciroBajbHI Omepallii, sAKi 3AiHCHIOE MaliHep 3a JOINOMOrOI0 BJACHOro Ta/abo
OPEHIOBAHOIO CIICI1aIi30BaHOI0 00JIaJHAHHSI, 3 METOIO 3a0€3IICUCHHSI MPaIle31aTHOCTI Ta
Oe3mekn cHUCcTeMU OJIOKYCHH, Ta 3aJIeKHO Bil YMOB CHCTEMH OJIOKYEHH OTPUMYE
BUHATOPOAY CHCTEMH OJIOKYeHH”. BkazaHwii 3aKOHONPOEKT MICTHUB CTaTTIO 5, sKa
perymoBaia BUKIIOHO MUTaHHA MaiHIHTY. YacTHHOIO 2, CTAaTTi 5 I[BOTO 3aKOHOMPOEKTY
Oyno 3a3Ha4yeHo, M0 “OTpMMaHa B TMOPSAKY YacTWHH | IIi€l cTaTTi KPUOTOBAJIOTA €
BIIACHICTIO MaifHepa, Ta € 00 €KTOM OMONATKyBaHHS’, a YacTWHA 5 IIi€] cTaTTi MicTHIA
BKa3iBKy Ha Te, IO ‘‘MallHIHT KpPWUINITOBAIIOTH 3IIMCHIOETBCA BIIACHUMHU Ta/abo
OPCHIOBAaHUMHM 3ac00aMM MaiHepa 3a BIACHHMM BHOOPOM Ta Ha CBiii BIacHHMU pu3uk’. 29
cepras 2019 poky 1€t 3aKOHONPOEKT OyI0 BiIKIUKAHO.

Ille omHoro cmpoboro neramizamii, Oyno momaHHs mnpoekty 3akony “IIpo
CTHMYIIOBaHHS pUHKY KPHUIITOBAIOT Ta iX MoximHuX B Ykpaini” Big 10.10.2017 Ne 7183-
1. Tak, y crarri 1 MicTHIMCh BU3HAYEHHS KPHUIITOBAIOTH, SK (DIHAHCOBOTO aKTHBY, a
TAKOXK TOHATTA BHIO00yBaHHS (MaWHIHTY) KPHUOTOBAIIOT, y 3HAYEHHI: ‘MisIBHICTH
¢GI3MYHUX Ta IOPUIUMYHUX OCOOM 3 IPOBEIEHHS MAaTEeMaTHYHHX PO3PAXYHKIB 3 METOIO
OTPYMAaHHs BUHATOPOAM Y BUTIISAII OMWHUI KpuritoBaimoTu’. Pozmainom Il HaBiTe Oynmu
rependaveHi crieniadbHi 3aX0A1 3 CTUMYJIOBAHHS JIISUTBHOCTI 3 BUAOOYBaHHS (MaiHIHTY)
KPUITOBAIIOT. Tak, HAPUKIAJ, Y CTATTI 9 BKa3aHOro 3aKOHOIPOEKTY OyJ1o rnepeadadyeHo
HaJaHHs Cy0’€KTaM TOCIIOJApIOBAHHS, IO 3MIMCHIOIOTH MiANMPUEMHHIBKY MisUIBHICTH 3
BUJ0OYyBaHHA (MAaHHIHTY) KPHUITOBAIIOT — Tapu(HEe CTUMYIIOBAHHS, SKE IOJISATalo Y
HaJaHH1 3HWKKH Ha BUKOPHCTaHHsI €JIEKTPUYHOI €HEprii B MeKax iHyCcTpialbHUX MapKiB,
a TaKOXX y HIYHMH Yac AJIs1 IPOBaPKEHHS MalHIHTY. 3aKOHOIPOEKT MIiCTHB y cTatTi 17
OoOMeXeHHSl IoA0 BUAOOYBaHHS (MalHIHTY) KpunTOBaIOT. Taka [isuTbHICTH Oyna
JI03BOJIEHa BUKJIIOYHO (i3UYHMM 1 IOPHUIMYHUM Oco0aM II0 MaroTh CTaTyc CyO’ €KTiB
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MiAIPUEMHUIIBKOI TISUTBHOCTI. AJI€ 3K, 3HOBY TaKH, CJIiJl BKa3aTH Ha Te, o 29 cepmas 2019
POKY, pa3oM i3 3akoHompoekToM Ne 7183 1eli 3aKOHOITPOEKT TaKoX OYJIO BIIKITUKAHO.

AHamni3yroun BKa3zaHi BHILE 3aKOHOIMPOEKTH, CIIi 3a3HAYUTU Te€, MIO Li MPOEKTH
3aKOHIB HE BpaxOBYIOTb MIHJIMBOCTI Ta chenu(ikd BipTyalbHOI BallOTH, MiCTSTh
HEOJHO3HAYHI Ta CyMepewINBi MONOKEHHS, a TAaKOX Majo BPaxOBYIOTh iHTEPECH camoi
KpUNTOIHAYCTpii. ByemMo criomiBaThCh, 110 MicHs TOOMpalloBaHHs, HOBUI 3aKoH Y KpaiHu
“Ilpo mudposi akTHBH” 13 3MiHAMH Ta JONOBHEHHSMH CTaHE IMEPUIIMM KPOKOM 10
3alpOBaKEHHS JIIEBOTO MPAaBOBOIO MEXaHi3My pErylIOBaHHS IMPOIECiB, MOB’I3aHUX i3
MaHHIHTOM KPUIITOBAIIOTH.

loBopsium Tpo Halle)KHE MpPaBOBE PEryaiOBaHHS KPHUIITOBAJIOTH, HEOOXiIHO
MEpIIOYEProBO BH3HATH MPOIEC MAWHIHTY KPWUOTOBAIIOTH BHJIOM ITiIIPUEMHHUIBKOT
nisutbHOCTI. [TOTpiOHO 3a3HAYMTH, IO BUXOISYM 13 MPUPOIHIX O3HAK MiANPUEMHHUIILKOT
JISTBLHOCTI, MAHHIAT caMe€ 1 € OMHUM 13 TI BUIIB.

BpaxoByroun BHCOKY peHTAOENbHICTh BUAOOYTKY KPHUIITOBAIIOTH, HOTO BEIHKY
CYCIIbHY HEOE3MeUHICTh, HASBHICTh CIIEIIaJIbHUX 3HAHb Ta BMiHb BUKOHABIIIB, I[CH BUJI
JISITBHOCTI TaKOX Mae OyTH JIIIEH30BaHUM Ta 3HAHTH Micle y cTaTTi 7 3akoHy YKpaiHu
“IIpo milleH3yBaHHS BHJIB T'OCHOAAPCHKOI AisuibHOCTI”. CremiaiabHi JIEH311 3MOXYTh
OTpUMATH SIK FOPUJINYHI, TaK 1 camo3aitHaTi Giznyni ocobu. Jlepxasa B CBOIO Yepry 3MOXKe
KOHTPOJIIOBATH JOXiJ BiJ Takol MisJIbHOCTI 3aBASKH MICIYHHM 3BiTaM Bix myny Tiel
KPHUIITOBAJIIOTH, SIKY BUI00yBae ocoba.

Jauti, ypsiioM nmoBuHHa OyTH BUKOHAHA O0IlIsSIHKA, sKa Oyna jaHa “maiiHepam™ 1ie
y 2018 pomi. A came: BHeceHHs 3MiH 10 HaiionangpHoro kmacudikaropa BHIIB
eKOHOMIYHOI mistbHOCTI, Ta momoBHeHHS KBEJly 63.11 Takum 3micToMm: “mociyrd 3
MIATPUMKA Ta 3a0e3reueHHS (YHKIIOHYBAaHHS PO3MOIIICHUX PEECTPIB AaHHUX Y T.4. 3
BUKOPUCTAHHSIM TEXHOJIOTil OJIOKUElH, OOpOOJIEHHS IaHMX Ta CMapT-KOHTPAKTIB Y
pO3MOMIIEHUX  OJIOKYEHH-peecTpax”. 3aBOSKH JOMOBHEHHIO 3MICTy KOIY BHIIB
€KOHOMIYHOI TISUTBHOCTI Imix HomepoM 63.11 depe3 KOHKpETH3aIlilo METH OOpOOJICHHS
TaHuX ‘“‘MaiiHepw” OoTpuManu O TpocTy i ePeKTHBHY JIeraji3allilo Iporecy MaiHIHTY
kpurnroBaoT. CTBOPEHHS 1 peecTpallis TOBaPUCTBA 3 0OMEKEHOIO BiIIOBIAABHICTIO 200
(hiznuHOi 0cOOM — MigNpPUEMIIS HapemTi Majao O CeHC 1 A YKpalHChKHX MailHepiB.
Buecenns wmaitniary mo KBE/IY Bupimmts npoOnemy aeTiHi3allii pHHKY MaiHIHTY, a
TaKOX 3alTy4aTh TOJATKOBI JOXOIH 0 OI0/DKETY Ta 3MEHINATh BiATIiK KBamidikopanux IT-
(haxiBmiB 3 Ykpainu [7].

Oxpim JineH3yBaHHs, Aep:kaBli HEOOXimHO Oyle 3ampoBaJWTH CIIEIiaTbHAN
MeXaHi3M OMOJATKyBaHHS HOBOTO JIEralli30BAHOTO BUIY MiNMPHEMHHUIBKOI MiSTTBHOCTI -
BHIIOOYTKY («MaifHIHTY») KPHUNTOBATIOTH IUISXOM BHECEHHS IHHOBAIIMHUX 3MiH JI0
IlonatkoBoro koxekcy Ykpainu. [lorpiOHo Bkasaty, mo y Bepxosniit Pani Ykpaiau Bxe
MicTUTBhCa 3akoHompoekT “Ilpo 3miam no IlomaTtkoBoro komekcy YKpaiHU MO0
0COOJIMBOCTEH OMOAATKyBaHHS onepaliid 3 BipTyadbHUMHU akTuBamu’ Big 15.11.2019 Ne
2461. Y pomy nependadaerscst 5% craBKa Ul IHBECTHLIHHOTO NPUOYTKY BiJ MPOAAXy
KPHUITOAKTUBIB CTPOKOM Ha 5 pokiB  (3apa3 — 18%). [lo Toro x, momatok Oyxe
HapaxoBYBaTHCS HE Ha BCIO CyMY “BUXOy B (iaT”, a Ha po3Mip iHBECTHLIHHOI O IPUOYTKY.
3a 3aKOHONPOEKTOM IHBECTULIMHMK HpUOYTOK Bix omepamiil 3 KpUOTOBAJIIOTAMU — 1€
PI3HHULSE MDK JJOXOJIOM, OTPUMaHUM BiJl IPOJaXy KPUITOAKTUBY, Ta HOrO BapTICTIO, IO
BHU3HAYAETHCA 3 CyMH JOKYMEHTAJBHO HIiATBEPIKEHUX BUTpPAT HAa NMPHUAOAHHS TaKoro
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KPHUITOAKTHUBY a00 Ha HOro CTBOPEHHS (KO MOBA #iJie Mpo MalHiHT). Aje cTaHOM Ha 29
mucronazna 2021 poky 3aKOHOMPOEKT Tak 1 He OyB BKIIFOUEHHIA JI0 MTOPSAKY IEHHOTO.

[To3uTUBHUM pe3ynbTaTOM OMOAATKYBAaHHS OIEpalliil i3 KPUITOBAIIOTOI, CTaHE
Te, IO J0 TPABOMOPYIIHUKIB 3MOXYTh JieralbHO OYyTH 3aCTOCOBaHI HOPMH
Kpuminanbnoro konexcy Ykpainu, Taki sik: ctarts 212 «YXuJaeHHs Bill CIIaTH MOAATKIB,
300piB (000B’SI3KOBUX IUIATEXKIB)» Ta/abo HopMu Kozmekcy Ykpainu nmpo aaMiHiCTpaTUBHI
npaBonopyuieHHs (30kpema, crareid 163-1; 163-2; 163-3; 163-4).

Hnst Toro, abm BperyaOBaTH MEXaHI3M CTBOPEHHsI KPHINTOAKTUBIB Ta iX
OIOIaTKyBaHHs Ha TepUTOpPii YKpaiHnu, Tpeda JOKIaCcTH KOJIOCAIBHUX 3yCHIIb. be3yMoBHO,
o0 CTBOPUTH CIIPaB[ii Ji€BY 3aKOHOMABUY IUIATHOPMY, HEOOXITHO MAaTH JOCBIN y Wi
crpaBi a0o, IIOHAWMEHIIE, 3al03MYUTH HWOro y KpaiH, Jie Il¢ NMUTaHHS BPEryjibOBaHE
OLIBIIIOI0 MIpOTO, HIXK B YKpaiHi.

ToBopstun mpo iHO3EMHHI JIOCBiJl Y TUTAaHHI PETYIIOBaHHSA MUTaHb TeHepallii Ta
OIOJIaTKYBaHHS KPUIITOAKTHMBIB, HE MOXKHA He 3rajgaTu AocBiax PecnyOniku Ka3zaxcraH.
Tak, y mynkri 55-3, wactuau 1, crarti 1 3akony PecmyOmiku Kazaxcran “IIpo
iHpOpMaTH3AIlF0” MICTUThCS BU3HAYCHHS MOHATTS IM(PPOBOTrO MAMHIHTY, sIK: ‘“Tpolec
MIPOBEICHHS O0UMCITIOBABHUX OIEpalliif 3 BHKOPUCTAHHSIM KOMITIOTEPHUX, EHEPT€THIHUX
MOTYXXHOCTEH 3TiTHO 3 3aJaHUMH aNropUTMaMH MU(pyBaHHS Ta OOPOOKH JNAHUX, IO
3a0e3mnedye MIATBEPIKEHHs I[UTICHOCTI OJIOKIB JaHMX B 00'ekrax iHdopMmaTH3aiii 3a
noromororo Ookueitny” [8]. Kpim Toro, B gaHoMy 3akoHI BH3HAuY€HO, 110 0co0a, sKa
3aificHiIa UGPOBUH MaMHIHT, CTa€ BJIACHUKOM HU(POBUX aKTHBIB, 10 BHHUKIU B
pesynbrari nudpoBoro MaiHiaTy. Takox, y kiHmi depBHsS 2021 poKy mIpe3nzieHT
Kazaxcrany Kacum-XKomapt TokaeB miamucaB 3akoH PO OMOMATKyBaHHS MaiHepiB. Ha
IyMKY BIagu KpaiHW, PUHOK BHIOOYTKY KPHUITOBATIOT Mae OyTH PEHTAOCNbHHUM 1 JUIs
nepkaBu [9].

He Moxna He 3ragaté mpo aocBinm Pociticekoi denepartii y cdepi meramzartii
obopoty Ta reHepariii kpunroBamotd. 1 ciwast 2021 poky B 1iii KpaiHi HaOyB YHHHOCTI
3akoH Ne 259-03 «IIpo mudpori piHaHCOBI akTHBH, IIUPPOBY BATIOTY Ta MPO BHECEHHS
3MIiH 10 OKPEMHX 3aKOHOAaBuYHMX akTiB P®» [10], skuii 3aKiaB OCHOBH PEryJIIOBaHHS
KpuUnTOoBaIIfOTHOI Tamy3i B Pociiicekiit  ®epepartii. 3akoH BH3HAYMB TOHATTS
KPUTITOBAIIIOTH, TIOHATTS OJOKYelHy, po3MexyBaB IM(poBi (iHAHCOBI aKTHBH Bif
uudposoi Bamrotr. He omuHyB yBaroro 3axoH Ne 259-03 i Buznauenss “mavHiHTy” . Tak,
MalHIHT BU3HAYAETHCS SIK «BUITYCK ITU(PPOBOI BamOTW» 1 omucanwit y crarti 14. Ilig
MaiHIHTOM B PoCii po3yMitoThCs i1 3 BUKOPUCTaHHSM 00'€KTIB pOCilichKoi iH(popManiiHo1
iHbpacTpyKTypu Ta/abo0 oOmamHaHHS, PO3MiIIeHoro Ha Teputopii Pocii, cnpsmoBaHi Ha
HaJaHHs MOXKIIMBOCTEH BHUKOPHCTaHHS IMQPOBOI BAIOTH TpeTiMH ocobamu. MaifHiHT
MOKHM M0 HE BU3HAETHCS ITIPHUEMHUIILKOIO JISUTHHICTIO, alle JOXOAM Bij MaiHIHTY (200
MOCIYT 13 MaiHiHTY) — Tak. OCKUIbKHM KPUIITOBAIIOTA (LIM(POBa BAJIIOTA): &) € IPOAYKTOM
TUSUTBHOCTI 3 METOI0 BUITYCKY ITU(POBOT BAFOTH, 0) BU3HAETHCS MAiHOM, TO 1 JIOXOTU BiJ
ii pearmizalii miAATarOTh BiAMOBIMHOMY orojaTKyBaHH:O [11].

Takox, mikaBuM € nocBin PecryOmiku binopycs, sika crana mepuior KpaiHowo B
CBITi, 110 3po0HJIa 3aKOHHUMH CMapT-KOHTPaKTH, TOOTO orepauii 3 OnokueiiHoM. Kpaina
y3akoHwIa 1udposi aktuBu y 2017 poui, komu npesugeHT Omnekcanap JlykameHnko
nianucas nexkpet «IIpo po3BuTok undpoBoi ekonomikm» [12]. JlokymeHT HaOyB YMHHOCTI
y Oepesni 2018 poky Ta A03BOIMB KYyIyBaTH, IPOAABATH Ta OOMIHIOBATH KPUIITOBAIIOTH.
Kpim Toro, mexper n03BONMB CTBOpPIOBAaTH y MiHChKOMY [lapky BHCOKHMX TEXHOJOTiH
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KOMIIaHii, SIKi TPOBOASITH onepaiii 3 0JoK4eiHOM, HAPHKIIAJ, KpUITOOIpKi Ta OOMIHHUKA
KPUIITOBAIOT. TakoX JTOKYMEHT y3aKOHWB MAaMHIHT, SKMHA Yy KpaiHi HE BBa)Kae€ThCS
MiAPUEMHHULIBKOIO AisUTbHICTIO. OTKe, TPUOYTOK Bif HHOrO HE MOTPIOHO IEKIapyBaTH.
BuHSATKOM € CTBOpeHHsI MaHIHTOBOI KOMIIaHil, sika ependayae HailiM CriBPOOITHUKIB.

[linBoasum miACyMOK, MOTPiOHO BKa3aTH, 10 BPETryIIOBaHH: 3 OOKY 3aKOHOAABIIS
MUTaHb BU3HAHHS “MalHIHTY” SK OJHHM i3 BUJIIB HIAMPUEMHHUIILKOI AISTTHOCTI JI03BOJIUTh
BEIIMKOMY, MaJOMy, CEpeIHbOMY Oi3Hecy Oe3rnepemkoaHo (JIeralbHO) BUKOPUCTOBYBATH
KPUNTOBAIIOTY B MiANPUEMHUIBKIA (KOMepIiiHiiA) misuibHOCTI. s  HalexHOro
MPaBOBOT'0O PETYIIOBaHHSI, 32aKOHO/IABIIIO TOTPIOHO BUPIMIMTH MPOOIIEMY 3 JIIEH3YBaHHIM
JAHOTO BHUJIY JISUTBHOCTI Ta OMOJATKYBaHHSM, TaK sK ‘‘MaiiHepu” OyAyTh HOCHTH CTaTyC
($hi3nuHOT 0OCOOU-TIIAIPUEMIIS Ta TUIATUTH BIAMOBIIHI ITOJIATKH Y 3B'SI3KY 3 TOCTAaHOBKOIO HA
nojaTkoBuit ooik. [TorpibHO BkazaTH, 1m0 3aKOHOAABIIIO JOLLTBHO OYIIO 3BEpPHYTH yBary
Ha JIOCBi 3apyODKHUX KpaiH y IHTaHI 3aKOHOJABYOrO BPErYJIIOBAaHHS oOmepailiii i3
IFCHEPYBaHHS KPWIITOAKTHBIB, a TaKOX [HUTaHb OINOJATKYBaHHS JIAHOT'O BHIY
MIANPUEMHHIIBKOI AisiibHOCTI. CTBOPEHHS TaKol opraHizailii, o Ma€ MiITPUMKy 3 OOKy
JiepiKaBU, CTBOPUTH YMOBW JUIsl Jierajizaiii Ta 3aXWCTy IHTEpECciB KPUITOBAIIOTHOTO
Oi3Hecy. [lanuii Oi3HEC cTaHe JierajJbHUM Ta BUiE Ha I1aTdhopMy iHO3EMHOT TOPTiBII, a
OMOJATKYBaHHS JIAHHOI CQeph JI03BOJUTH TIPUBHECTH B OIOJPKET KpaiHW HOBI
HAJXO/DKEHHS Y Ha/I3BUYaliHO BENTMKUX po3Mipax. PerynmtoBaHHs KpHIITO00YBaHHS MOXKE
CHPUYUHMTH MEBHI BUTOH SIK JIS JA€PKaBH (3pOCTAHHS MOJATKOBMX HAJXOMKEHB), TaK i
s camux MaiiHepiB. OdiliiiHe BH3HAHHS JOIMOMOYXE OCTaHHIM JIETIIe OTPHUMYBATH
KPEIUTH Ha KYHIBJIIO MOTY>KHOCTEH I1iJ] MAWHIHT, a TAKOXK aCTh MOXIJIHBICTE JIeP>KaBHOL
MITPUMKH IHBECTIIPOCKTIB.
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KaHOUOam ipuoudHUX HayK, OOYeHm,

Kageopu npasocyoos

FOpuouunoeo gpaxyromemy

Incmumymy ynpagninus ma mexmonoeii

Hepoicasnozo yrieepcumemy iHghpacmpykmypu ma mexHonoeit,

i m. Kuis, Ykpaina
IMPOBJIEMUA PE®@OPMYBAHHSA CUCTEMH IHCTHTYHIﬂHOFO
JOIJISITY TA BUXOBAHHSI JITEM il PO3BUTKY CIMEMHUX ®OPM
BUXOBAHHS JITEN B YKPATHI

Anomauyia: Cmamms npuceésauena npooaemam HCMumyyitHo2o 002110y ma
BUX08AHHS Jimell, PO36UMK) CIMEUHUX hopM euxosanHs Oisi dimell cupim ma oimel,
no30a61eHux 6ambKi6CbK020 NIKIYSAHHS 3 MEMOI0 3a0e3NneueH s HAUKpawux inmepecie
oumunu ma it 61a2onoayuys.

Knrouosi cnosa: cim's, oumuncmeo, mamepuncmeo, 6amvKiecmeo, OumuHa-
cupoma, oumuna, no30asiena OAMvKIBCbK020 NIKILY8AHHS, CIMElHI PopMU BUXOBAHHS.

Annotation: The article is devoted to the problems of institutional care and
upbringing of children, development of family forms of education for orphans and
children deprived of parental care in order to ensure the best interests of the child and
his well-being. The author notes that almost every sphere of a child's life needs special
attention, legislative regulation and state control over the observance of children's
rights. In addition, the rights of the child as a separate category of human rights need
to be enshrined in law, taking into account the need for special treatment of the child
by the state and society, taking into account physiological and psychological
characteristics, needs and interests of the child. It is noted that in 1991 Ukraine ratified
the UN Convention on the Rights of the Child, which is a fundamental international
document that defines the main vectors of the state's work in the field of child protection.
Having ratified the Convention on the Rights of the Child, Ukraine has undertaken the
obligations set out, in particular, in Article 3: or the legislature, the best interests of the
child shall be a primary consideration. However, the actual active application of the
Convention on the Rights of the Child in Ukraine began only after 2004. Thus, in 2004
a new Family Code of Ukraine came into force, which defined: strengthening the family
as a social institution and as a union of individuals; affirming a sense of duty to parents,
children and other family members; building family relationships on a parity basis, on
feelings of mutual love and respect, mutual assistance and support; providing each child
with family upbringing, opportunities for spiritual and physical development.

Given Art. 5 of the Family Code of Ukraine, which stipulates that the State
protects the family, childhood, motherhood, fatherhood, creates conditions for
strengthening the family. The state creates conditions for motherhood and fatherhood,
ensures the protection of the rights of mother and father, materially and morally
encourages and supports motherhood and fatherhood. The state ensures the priority of
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family upbringing of the child. The state takes under its protection every orphan and
child deprived of parental care.

It is obvious that the direction of the state in protecting the rights and interests
of children was changed and instead of improving the functioning of orphanages and
boarding schools, the law provided for the creation of family forms of education for
orphans and children deprived of parental care as an alternative to boarding schools.

Thus, the author sees that since independence, Ukraine has changed its state
policy in the field of protection of children's rights, recognizing family forms of
education for orphans and children deprived of parental care more favorable for the
proper upbringing and development of the child. However, the inconsistency of state
actions in this area to create legislation, the necessary coordination between the
legislative and executive branches of government, lack of educational work among
society, etc. leads to slow changes in the system of placement, education, socialization
of orphans and children deprived of parental care. a comprehensive approach is needed
in various spheres of state activity with the use of interdepartmental coordination of
various fields, especially the activities of psychologists, teachers, social workers,
doctors, employees of children's services, etc.

Key words: family, childhood, motherhood, fatherhood, orphan, child deprived
of parental care, family forms of upbringing.

IMocranoBka npoodaemu. Crarreto 3 KoHcrurymii Ykpainu BH3HAUEHO, M0
JIIONTAHA, 11 )KUTTS 1 340POB's, YeCTh 1 TiHICTh, HEMOTOPKAHHICTD 1 Oe3TeKa BU3HAIOTHCS
B YKpaiHi HalfBUIIOO COITiabHOIO ITiHHICTIO. [IpaBa i cBOOOIM MIOMWHY Ta iX TapaHTil
BHU3HAYAIOTh 3MICT 1 CIIPAMOBAHICTh MISTILHOCTI AepxkaBu. JlepikaBa BiAmoBinae mepen
JIIOTMHOIO 32 CBOIO JISUTBHICTE. Y TBEP/UKEHHS 1 3a0€3MEeUeHHS TIpaB 1 CBOOO JIFOAMHHI
€ TOJIOBHUM OOOB'SI3KOM JICpPIKaBU.

Cim'st, TUTHHCTBO, MAaTEPUHCTBO 1 OATEKIBCTBO OXOPOHSIOTHCS JIEPKaBoOIO (CT.
51 Koncturymii Ykpaiamn).

BpaxoByrouwn, 1o AiTy B AepKaBi € HAXYPa3IUBIIIOI KaTeropiero ocibd, 3aXucT
MpaB Ta iHTepeciB JiTei 3aBxkau OyJo 1 € IPIOPUTETHUM MHUTAaHHSAM B YKpaiHi. 3 acy
CTBOpPEHHS HE3aJIeKHOI YKpaiHW, JepaBa OE3YyMUHHO POOWTH BCE MOMKIIMBE IS
Hale eKTUBHIIIOTO 3aXUCTY IIPaB Ta iHTepeciB TUTHHHU.

Maike KokHa cdepa IKUTTA IUTHHA 1OTpedye 0OcoONMBOi yBarw,
3aKOHOJIABYOTO BPETYIIIOBAaHHS Ta AEPKaBHOTO KOHTPOIIO 3a JOTPUMAHHSIM IIpaB
muTrHA. [IpaBa AUTHHY SIK OKpeMa KaTeropist Mpas JIFOJUHH TOTPEOYIOTh FOPUIAMIHOTO
3aKpIIJIeHHS, 13 BpaXyBaHHAM HEOOX1THOCTi OCOOIIMBOTO CTABJICHHS TSI TUTHHH 3 OOKY
JepKaBU 1 CYCHIBbCTBA, 3 YypaxXyBaHHSIM (i3lONIOTIYHMX 1 TICHXOJOTTYHUX
ocobnmuBocreif, morped Ta iHTepeciB auTuHU. OcobnuBa yBara JepikaBu
CKOHIIEHTPOBaHa Ha 3a0e3MedeHHi paB 1 HAKpanmx iHTepeciB JUTHHHA Ha BUXOBAHHS
Ta PO3BHUTOK JiTel y ciM’i abo cepemoBUIll, MaKCHMalbHO HAOIIKEHOMY [0
CiMeWHOro.

3a poku iCHYBaHHsI HE3aJIeXHO1 Y KpaiH1 3aKOHOAABCTBO B chepi 3aXUCTy MpaB
Ta iHTEpeCiB JUTHHH ITOCTYIIOBO 3MiHIOBAJIOCh. | Ha ChOTONHI Hi y KOr0 HE BUHUKAE
CYMHIBIB B Hee()eKTUBHOCTI CHCTEMHU IHCTUTYLIHHOTO AOTIIALY Ta BUXOBaHHS MiTEH.
Came Tomy Oe3neka i Onarononydyst JUTHHU € IPIOPUTETOM JIepKaBHOI MOJITHKH, a
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30epekeHHs] ciM’l Ui JUTHHU BHU3HAYEHO TOJOBHOIO YMOBOIO 3a0e3MedeHHs
HaKpalMx iHTepeciB AUTUHHM Ta ii 6JIaromomyqys.

OpnHak, BUHUKA€E MM TAHHS, YOMY IIPU IOBHOMY PO3yMiHH1 HEraTUBHOTO BILIUBY
IHCTUTYLIHHOTO AOTJSILy HAa PO3BHTOK JiTeH, iX moamplly couiaii3amilo Ta SKIiCTbh
KHUTTS, TPAaBUIbHY JEpKaBHY IONITHKY B IbOMY IWTAaHHS, NPH BIPOBaKEHI
BIJMOBIIHUX TIPOTpaM y cdepi OXOpOHU TUTHHCTBA Ta 3MiHI 3aKOHONABCTBA, TUTSY1
Oy/ZIMHKHU Ta iHTEpPHATHI 3aKJIa/Id iCHYIOTb 1 I10 ChOTO/IHI B HUX BJIAIITOBYIOTh JiTEH?

[lepenyMOBH BUHMKHEHHs 3aKJIaJiB IHCTUTYIIHHOIO JOTJIALY 1 BUXOBaHHS
niteit B YkpaiHi, 0cOOIMBOCTI Jep>KaBHOTO YIIPABIIiHHS Ta ApKaBHA MIITPUMKA TaKUX
3aKJIa/liB, BIICYTHICTh MOMYJIsipU3allii ciMeHUX ()OpM BUXOBaHHS JITEH-CUPIT Ta AiTel
no30aBieHNX O0aThbKIBCHKOTO MIKITyBaHHS Ma€ CBOi ICTOPUYHI KOpPiHHS Ta
3YMOBIIIOBAJIACh KOHKPETHUMH iICTOPUYHUMHU 00CTaBHHAMMU.

[MuTanHs OIiKK HAJI CHPOTaMU ISl YKpaiHIliB OyJ10 akTyaJbHAM HaBITh 3a YaciB
Kuiecbkoi Pyci 3 nentpom y Kuesi. L{ikaBum € Toi#t dakt, mo y 911 poriii omiky Haj
JIIOJbMH, SIKI TIOTpeOyBajM COLIaIbHOI JIOMMOMOIH, 30KpeMa JIThbMHU-CHPOTAMHU
3MIACHIOBAJIM KHSI31, a TOPs 3 LIUM ICHYBaJja 1 iHIira opMa — 1ormomMora rpoMaim.

3 MpuX0/I0M Ha TepeH! YKpaiHu penirii XpUCTUSHCTBA PO3MOYNHAETHCS HOBHI
eTarn CTaHOBJICHHS CYCIIBHOI CBioMOCTi. OCHOBOI MOpabHHUX I[IHHOCTEH CTalOTh
XPUCTHUSHCBKI 3armoBial. JIITH-CUpPOTH Ta MITH-IHBAIIAM MMOYUHAIOTH CIPUAMATHCH 3
0COOJIMBUM MUIIOCEPISM, 3 TMO3HIIii Jr000B1 10 OnmxkHBOro. B 1eit mepion odimiiina
OITiKa HaJl )KUTTAM CHUPIT HaJlaBaJlaCh MOHACTUPSIM.

B mepion icHyBaHHsI KO3aIbKOi Jep)KaBW dYepe3 YUCIIEHHI BIHHW mpobiema
cUpiTcTBa Oyjia Haa3BH4YaiiHO rocTporo. Kosaku npusosuian Ha Ciu mireit-cupit. J{is
HHUX CTBOPIOBAJIMCH IITKOJH, JI¢ XJIOIIIB HaBYAIM BIMCHKOBIHM crpaBi. Takox 3a daciB
KO3aIlTBa iCHyBaJIa MepeKa MPUTYJIIKIB, sIKI HA3UBAJIH IITATAISIMH.

Ha ykpaincpkux 3emisix y ckiagi Pociiicekoi immepii, Oymmu cdhopMoBaHi
CyJacHi Mepexi 3aKialiB iIHCTUTYHIHHOTO JOTIIAy Ta BUXOBAaHHS AiTeil. 30kpema, 3a
yacis nipaBiiHHs [lerpa [y 1715 pomi Oy Bumanmii yka3 mpo CTBOPEHHS TPH IEPKBAX
3aKIadiB, M0 SKUX OW TIPHHOCHIM HE3aKOHHOHAPOMKEHUX IiTeH, Mo Mau
YTPUMYBAaTHCh 3a paxXyHOK TyOepHCBHKHX KomTiB. ToOTO mporec CTBOpEHHS Ta
(hiHaHCYBaHHA IHCTHUTYIIH Ans JiTel-cupiT OyB MOKYMEHTAJIbHO MiATPUMAaHWNA Ha
JIepKaBHOMY PiBHI.

Y 1764 porti 3a gacis npaBiiaas Katepunu Il 6yB nepmuii BUXOBHUH Oy IIMHOK
JUT HE3aKOHHOHAPOIDKEHHX MdiTe-cupit y MOCKBIi, 3romoM y iHImmX Micrax. Uepes
BEIHMKY KUTBKICTh AiTeH y 3aKiiajjaXx TaKOro THUIy Bi3Hadallach BHCOKa CMEPTHICTH
BHXOBaHIIB. [IpHIHATTS HOBOTO aJMIHICTPAaTUBHOTO 3BOMY 3aKOHIB MpO TyOepHii
Karepunoto 11 (1775) mepenbadano opraHizalfito CHEIiallbHOTO OpraHy — IPHUKa3iB
CYCHUIBHOI OMiKU. Y KOXHiH ry0epHii cTBOPIOBaBCs TaKUK MPUKA3 ITiJ TOJIOBYBAHHAM
IUBUTRHOTO TyOepHaTopa. BiH OXOITTIOBAB SIK iHCTUTYTH IMIATPUMKH, TaK 1 IHCTUTYTH
KOHTPOIII0O — HApOJHI IIKONH, JIKapHi, CHUPITChKI OYIMHKH, arTeKu, OOTroJiIbHI;
OyAMHKY /17151 HEBUJIIKOBHUX XBOPHX, ISl IyLIIEBHOXBOPHX, TPyA0Bi Tom1o [1].

Ha nowatky XIX cTOmiTTSI BUHMKa€e HOBA CUCTEMa iHTEpPHATHUX 3aKNaMiB, sKa
CHIPSIMOBYBaJlach Ha yTPUMAaHHs COJNATCHKUX JIITEH, yepe3 Te 10 POAWHH, HE MOIIIN
CaMOCTiIHHO BUXOBYBATH JiTEH.

IMoyarox XX CTONITTS 3HAMEHYETHCS CKIAJAHUMH COLabHO-TONITHYHUMHU
yMOBaMH B cepeauHi KpaiHu. Ilepma cBiroBa BiiiHA, pPEBOJIOLIMHA CHTYyalisd,
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OaraToBiaZsl 3yMOBWJIM TOSIBY HOBOTO Mepiofy Oe3MpUTYIBHOCTI, XKeOpaTcTsa,
CHpITCTBA Ta 3pPOCTAaHHS PiBHS 3JIOYMHHOCTI Ha TepeHax Ykpainu. Y 1918 poui B
VYkpaiHi opraHizoByBaJMCh iHCTUTYIIMHI 3aKJIaJ i HOBOTO THUIy — BUXOBHI KOJIOHII Ta
TPYZAOBI KOMYHH.

Y 1920 poui Oyna npuiiHsaTa «Jleknmapaiis mpo colliaibHe BUXOBaHHS»,
BIJIMOBITHO /IO SIKOi, OCHOBHY POJIb y 3aXHUCTi JAMTHUHCTBA, HaJaHHI MPUTYIKY Ta
CTBOpCHHI HaBUYAJFHO-BUXOBHHUX YMOB MJIsi O€3NPUTYNBHUX IiTEH Ta MAITEH CHUPIT
BigBOAMIach Jep:kaBi. [laHuii JOKyMEHT 3aJekiapyBaB IOSBY HOBOi IHCTUTYIii
JUTSL UTEH-CUPIT — JUTSYOro Oy IuHKY [2].

Hacmigkom npyroi cBiTOBOI BilfHM CTano 30UIBIICHHS JITEH-CHDIT Ta,
BIJNIOBIIHO,  30UIBIICHHS IHTEPHATHUX YCTAHOB JUIS  TOJOJAHHS  JTUTSYOL
0e3npuTyabHOCTI. CTPYKTYypy TOrO4acHOI CHCTEMH JCP)KaBHOI OINIKH CKJIaJIaju
OyJIMHKM MajroKa (s AiTed 10 3 poKiB), MOMIKUIBHI auTsdi OyauHku (Big 3 10 7
pokiB), mkinbHI (Bix 7 g0 14 pokis), 3mimani (00’€aHyBamy IiTeH JOMIKUILHOTO i
HIKUTBHOTO BiKY), CHelianbHi (st JiTed, OaTbKM SKUX 3ardHyiId B OOpoThOi 3
¢darmm3mom). OCKUIbKH PaJIiHChKA CHCTEMa OMIKK BiJKWJalla MOXIJIHBICTh CIMEHHOT
OIIKM HaJ TAaKUMH JITbMH Yepe3 BaKKe IOBOEHHE CTAHOBMINE HACEJICHHS Ta
1Ie0NIOT1YHI MOTHBH, 3pocTaia noTpeda CTBOPEHHS MIKUI-IHTEPHATIB.

Y 1956 potti 3’ ABASIOTHCS HOBI IHCTHTYIIIT IJ1s1 AOTJISIAY Ta BUXOBAHHS JiTEH —
HIKOJIM-1HTEepHATH. Jl0 HUX 3apaxoBYBaIH JITEH-CHPIT, JITEH MaTepiB-OJWHAYOK, Ta
IHIIMX JiTed 3 couiagbHUMH morpebamu. Ili 3akimaaM HamgaBaid MOXKIIMBICTD
OJTHOYACHOT'0 TIPO’KUBAHHS Ta OTPUMAaHHS OCBITH.

B mnomampmiomy yci mii  mepkaBu Oy HampaBlieHI BUKIIOYHO Ha
YIOCKOHAJICHHSIM BHYTPINTHIX TMPOIeciB (yHKITIOHYBAHHS MaHUX 3aKIalaiB y TUIaHi
MaTepiaTbHOrO0 Ta METOAWYHOro 3a0e3ledeHHs HaBYaJIbHO-BUXOBHOTO IIPOIIECY,
CTBOPEHHSM IIKUT-IHTEPHATIB BIATOBITHO 0 CHEIiaTbHUX MOTPed PI3HUX COIiaTbHUX
KaTeropii IiTew.

B 1969 6ymno npuitasato Kogeke nmpo o6 Ta ciM'to YKpainu, Jie BIATIOBITHO
0 CTaTTi 5 permamMeHTyBajioch, mo BiAmoBigHO m0 Kouctutymii Ykpainu ciMm'a
repe0yBae i 3aXMCTOM JepkaBH. Jlep:kaBa BUSBIISE MIKITYBaHHS TIPO CIM'IO IUISIXOM
CTBOPEHHS 1 PO3BUTKY IITUPOKOI MEPEXKI POIIIBHUX OYIWHKIB, TUTSYMX SICEN 1 CaJIKiB,
MIKUT-IHTEPHATIB Ta IHIIMX AWTSYNX 3aKIaiB, OpraHizallii i BAOCKOHAIEHHS CITy>KOH
mo0yTy Ta TPOMAaJICEKOTO Xap4UyBaHHsI, BUILIATH JOTIOMOTH B pa3i HAPOKEHHS JUTHHH,
HaJ[aHHS JIOTIOMOTH 1 TUTET OTMHOKUM MaTepsiM 1 6araTOMITHAM CiM'siM, & TAKOXK 1HIITUX
BH/IIB JOTIOMOTH CiM'l.

Bxkazanmnit Komekc mpo mumo6 Ta ciM’to YKpaiHu BTpaTHB YHHHICTH 3
01.01.2004 poky kpiMm po3mimy V "AKTH TpPOMaIsSHCHKOro CTaHy" Ha IiJCTaBi
Cimeiinoro Komexcy N 2947-111 ( 2947-14 ) six 10.01.2002, BBP, 2002, N 21-22, a
Po3nin V. "AkTH rpoMaIsHCBKOrO CTaHy' BTpaTWB YMHHICTH Ha mizacTaBi 3akoHy N
2398-VI (2398-17 ) Bix 01.07.2010.

Orxe, Oynyun 3 1991 HeszanexHOm nAepkaBoro, YkpaiHa me 13 pokis
kepyBasiack Kogekcom npo numo6 Ta ciM'to YKpaiHH, SKUM, 30KpeMa, BHU3HAYaIOCh
CTBOPEHHSI T4 PO3BUTOK MIMPOKOI MEPEXi IIKLI-IHTEpHATIB SIK BHUSIB MIKJIYBaHHS MPO
ciM’10.
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Opnak, 3MiHa HampsMKy JIep>KaBHOI IMONITHKA B cdepi 3axucTy mpaB Ta
iHTepeciB AITEH-CHpIT Ta JOiTed, mo30aBieHMX OATHKIBCHKOrO MIKIyBaHHS BCE XK
BinOyBanach, Xxoua i Iye IMOCTYIOBO.

Crin 3a3HaunTd, mo y 1991 Ykpainn patudikysana Konenuito OOH npo

IopaBa JAWTUHH, SKA € OCHOBOIOJOKHUM MDKHAPOJHMM IOKYMEHTOM, IO BH3HAUae
TOJIOBHI BEKTOpPH POOOTH NepkaBH y cdepi OXOPOHH TUTHHCTBA. PaTudikyBaBmmn
BkazaHy KoHBeHIio Mpo MpaBa DUTHHU YKpaiHW B3sula Ha cebe 3000B’s3aHHSA, IO
BHM3HAUEHO, 30KpeMa, B cTarTi 3: «B ycix misx momo miTeil, HE3aJeXHO Bij TOro,
3IIMCHIOIOTBCS BOHH JICP>)KaBHUMHU YHM TMPHUBATHHUMH YCTaHOBAaMH, IO 3aWMAarOThCs
MUTAHHSMH ~ COIIIaJIbHOrO  3a0e€3NeueHHs, CyJamH, aIMiHICTpaTHBHAMH  4YH
3aKOHO/IAaBYMMH OpraHaMH, MeplIoYeproBa yBara NPUAUSETHCS SKHAHKpAIIOMY
3a0e3MeueHHI0 iHTepeciB AUTUHH. JlepKaBU-y4acHHIl 3000B'I3YIOThCS 3a0€3MEUUTH
JUTHHI TaKMi 3aXUCT 1 MKIyBaHHS, SIKI HEOOXIiqHI s ii Oyiarononyyus, Oepydu 10
yBaru npapa i 000B'sI3ku ii 0aThKIB, OMIKYHIB YM IHIIMX OCIO, SIKI BIJMOBIAAOTH 3a HEl
3a 3aKOHOM, 1 3 II€I0 METOI BXXHMBAIOThL BCIX BIAMOBIIHMX 3aKOHOJABUMX 1
aJMIHICTpaTUBHUX 3axofiB. JlepkaBu-ydacHuili 3a0e3meuyloTh, MO0 YCTaHOBH,
CIIy>kOH 1 OpraHu, BiAMOBIAJIbHI 3a MIKJIyBaHHS MPO JiTel a00 1X 3aXUCT, BiANOBIIaIN
HOpPMaM, BCTaHOBJICHMM KOMIICTEHTHUMH OpraHaMH, 30Kpema, B Taiy3i Oesneku i
OXOPOHH 3JIOPOB'S Ta 3 TOYKH 30PY YMUCICHHOCTI 1 IPUAATHOCTI iX MEPCOHAy, a TAKOXK
KOMITETEHTHOT'O HATJISITY».

Onnax, jmilicHe akTUBHE 3aCTOCYBaHHs HOpM BKkazaHoi KoHBeHIIii mpo mpaBa
TUTUHU B YKpaiHi moyanocs jumre micist 2004.

Came 3 1IOT0 Yacy MOXKITUBO ITOOAYNTH TIEPIIIi peabHi KPOKH Y KpaiHH 00
IMIIJIEMEHTAIIil B HalllOHAIBHE 3aKOHOAaBCTBO monoxeHb Konsenrrii OOH mpo npasa
JTUTUHHU, a TAKOK MDKHAPOMHUX CTaHAApTiB i mpioputeTiB Ctparerii Pagn €Bpomnu 3
MpaB JUTHHH.

B 2004 porti BctynuB B cviry HoBHi CiMEHHHN KOJEKC YKpaiHd, 3aBAaHHAMHA
SIKOTO BHW3HAYANIOCh: 3MIIHEHHA CIM'T SIK COIIalbHOTO I1HCTHTYTY 1 SK COMO3Y
KOHKPETHHUX 0Ci0; YTBEpIPKEHHS IMOYYTTS OOOB'A3KY Tepen OaTbKammu, IITBMH Ta
IHIIMMU 9ieHaMH CiM'T; MoOyIOBH CiIMEHHUX BIJHOCHH Ha MApUTETHUX 3acajax, Ha
MOYYTTSAX B3AEMHOI JTIOOOBI Ta MOBArd, B3a€MOIOIIOMOTH 1 MATPUMKH; 3a0e3nedeHHs
KOKHOI JWTHHU CIMEHHWM BWXOBAHHIM, MOXJIHMBICTIO JYyXOBHOTO Ta (Hi3MYHOIO

DO3BUTKY.
Binmosinao 1o cr. 5 CiMeitHOr0 KO/IeKcy YKpaiHu BU3Ha4daeThes, mo JlepkaBa

OXOpPOHAE CIM'I0, IUTHHCTBO, MAaTEPHHCTBO, OATHKIBCTBO, CTBOPIOE YMOBH JUIA
3MinHeHHs cimM'i. JlepikaBa CTBOPIOE JIFOIMHI YMOBH JUII MaTEPUHCTBA Ta OaTHKIBCTBA,
3a0e3medye OXOpOHY IpaB MaTepi Ta OaThka, MaTepiaJbHO 1 MOPalbHO 320X0UYeE i
MiATPUMYE MATEPUHCTBO Ta 0aThKiBCTBO. /lepaxaBa 3a0e3nmeuye npiopureT ciMmeiiHOro
BUXOBaHHSI TUTHHH. [lepkaBa Oepe ImiJl CBOIO OXOPOHY KOXHY AWTHHY-CHPOTY i
TUTHHY, 11030aBIIeHy OaTHKIBCHKOTO MIiKJTyBaHHS.

OueBuaHUM € TOH (akT, 110 HANPSMOK AEP>KaBU B MUTAHHI 3aXHCTy NpaB Ta
iHTepeciB aiTed OyB 3MIHEHMH I 3aMiCTh MOKpamleHHA (YHKUIOHYBAaHHS IUTSIYMX
OyZIMHKIB Ta IHTEpHAaTHUX 3aKJIaliB, 3aKOHONABYO OyJO0 MepeadadueHO CTBOPEHHS
ciMeliHMX (OpPM BUXOBAaHHS Ul AITEH-CHPIT Ta HAiTeH, mMo30aBIeHUX OATHKIBCHKOI'O
MiKTyBaHHS SK aNbTEPHATUBU IHTEPHATHUM 3aKJIAZaM.
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Tak, B Po3nimi IV CimeliHoro xomekcy Ykpainu mepenbadeHo Taki GpopMu
BIIAINTYBAHHS JiTEH-CUPIT 1 AiTel, mo30aBaeHNX 0aThKiBCHKOI'O MIKITYBaHHS:

- YcunHosieHns (rnasa 18);

- Omika Ta miktyBaHHs (T71aBa 19);

- Ilarponar nag mutuHotO (T1aBa 20);

- IlpuitomHua cim’st (rmasa 20-1);

- Jutsumii OyaquHOK cimeiiHoro Tumy (riasa 20-2).

S0 ycHHOBJICHHS 1 OMiKa Ta MKIyBaHHs AITeH CHPIT, 1 AiTel, T030aBIeHUX
0aTHKIBCBKOTO MIKITYBaHHS sl YKpaiHu Oyllo HE HOBUM SIBUILIEM, TO MATPOHAT HaJ
niteMu, npuiiomHi cim’i Ta JIBCT TpuBanuii yac icHyBanu numie Ha nanepi. [IpuanHoro
bOMY OyJia HeaKTHBHA MOMYJISIpU3allis ciMeHUX (opM BHXOBaHHS IS IITEH CUPIT, 1
JiTell  1mo30aBieHUX OAaThKIBCHKOIO IKJIYBaHHS Ta BIICYTHICTh  BIiAIOBIIHOT
3aKOHO/IABYOI perjamMeHTallii BKazaHux GopM CIMEHHOr 0 BIIAIITYBaHHS JIITEH.

3 anami3zy 3aKOHOAABCTBAa YKpaiHM BOAUaeThcs, IO HA TepeHAX HeE3aJIekKHOT
VYkpaiHu TONOXKEHHS NPO JUTAYMA OYIMHOK CiMEHHOro TUIy Oylo 3aTBEpIKEHO
nocraHoBoro KabGinery MinictpiB Ykpainu Big 27 kBiTHsa 1994 p. N 267. BianosigHo
no BkazaHoro IlomoxeHHst JuTsumii OyAWHOK CIMEHHOTO THIYy BH3HA4YaBCS SIK
MPIOPUTETHOIO (HOPMOFO BUXOBAHHS Ta TYpPOOTH TPO JITEH-CUPIT 1 JiTel, T030aBIeHNX
0aTHKIBCHKOTO MiKITyBaHHS. MeTOI CTBOPEHHS JAUTAYOrO0 OYIUHKY CIMEHHOro THITY
BHU3HAYAJIOCHh TO/AJbIe TIOCHIICHHS JIEP)KaBHOI JOMOMOTH JITAM-CUPOTaM 1 JITsM,
1o30aBiieHNM 0aThKIBCHKOTO IMKITYBaHHS, 3a0e3MeUeHHs SIKHAWTIOBHIIIIOTO TIOETHAHHS
IPOMAJICBKUX, KOJIEKTUBHUX 1 POIUHHUX ()OPM BUXOBAHHS.

B TlomoxeHHi mpo mWUTAYHN OyAMHOK CIMEHHOTO THIy, 3aTBEPIKEHOTO
nocraHoBoto Kabinery MinictpiB Ykpainu Bim 26 kBitHa 2002 p. N 564, meroro
CTBOPEHHSI JUTSAYOr0 OYANHKY CIMCHHOTO THITy € 3a0e3IeueHHs HATEKHUX YMOB IS
BUXOBaHHA B CIMEHHOMY OTOYCHHI IITEH-CHPIT 1 HiTeH, 1M030aBICHUX OATHKIBCHKOTO
MIKITyBaHHS.

[TonmoxenHs Mpo MPUIHOMHY CiM 10 BIEpIIE 3’ SIBIIIOCH HA ITiJICTaBl TOCTAHOBU
Kab6inery MinictpiB Ykpainu Bim 2 Oepesnst 1998 p. N 241 «lIpo mpoBeneHHs
eKCIIepUMEHTY 3 YTBOPEHHS IPUHOMHHUX CiMel B 3amopi3bKiil 001acTi Ta 3aTBEPKEHHS
[TomoxkeHHsT TIPO MPHUHOMHY CIM'IO » 3 METOI0 CTBOPEHHS HOBOi ()OPMHU POIUHHOTO
BUXOBAaHHA [IITeW-CHUPIT 1 nmireidl, mo030aBIeHHX OAaTHKIBCHKOrO ITIKIYBaHHS,
3a0e3medenHHsT HAHOUIBII MOBHOTO 3aXWCTy iX iHTepeciB. BimmoBimHo mo BkazaHOI
noctanoB KMY Oyno BUpIIIEHO MPOBECTH E€KCIIEPUMEHT 3 YTBOPEHHS MPUHOMHHUX
cimeir B 3amopi3pkiii obmacti Ta 3arBepauté [lomokeHHS TPO TMPHUHAOMHY CIM'TO.
BimnmosimHo mo IlomokeHHss mpo mpuitomHy cim’ro llpuitomHa ciMm's € ¢dopmoro
POIMHHOTO BUXOBAaHHSI AITEH-CHPIT 1 MiTeH, 030aBIeHNX 0aThKIBCHKOTO TMIKIyBaHHSI.
Meroro yTBOpEHHS MIPUIOMHOI CiM'T € BlIamTyBaHHS TEH-CUPIT 1 AiTel, mo30aBIeHnx
0aTBKIBCHKOTO MIKITyBaHHS, Y CIM'T [u1s1 GOPMYBaHHS Y pOIUHHOMY KOJIi TTOBHOITIHHIX
ocobucrocreil.

B 1999 ekcriepuMmeHT 3 YTBOpPEHHS MPHHOMHHUX CiMEH, 3ampoBajKEHUI
noctanoBolo KabGinery MinictpiB Ykpainu Big 2 Oepe3nst 1998 p. N 241 "IIpo
MPOBENICHHA EKCIIEPUMEHTY 3 YTBOPEHHS IPUMOMHHUX CiMel B 3amopi3bKiil obiacti Ta
3atBeprkeHHs [lonoxkeHHs mpo npuiioMHy cim'to" B ABToHOMHIN Pecry6mini Kpum,
JIbBiBCBKiH, Onechkiil, XapkiBcbKiid oOnactax ta y M. Kuesi.
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B nopanbmomy 3 METOIO pO3LIMPEHHS MPAaKTHKH YTBOPEHHS IPUHOMHUX CiMei
SK HOBOI (OpMH CIMEHHOro BHXOBaHHS JiTEH-CHpIT 1 AiTel, MN030aBICHUX
OaTpKkiBChKOTO TMikinyBaHHS, Kabiner MiHicTpiB YKpaiHM BH3HAaB MO3UTUBHHUMHU
pe3yNbTaTH EKCIIEPUMEHTY 3 YTBOPEHHSI TPUHOMHUX ciMeil B ABToHOMHIHN PecryOumirti
Kpuwm, 3anopisbkiii, JIbBiBChKiH, XapkiBebkili obnacTsx Ta y M. KueBi i mocraHOBUB
3a0€3MEeYNTH PO3IIMPEHHS I1i€i MPaKTUKKU B YCiX perioHax, 3aTBEPIMBIIU 26 KBiTHA
2002 mocranoBoto Ne 565 IlonmokeHHS mMpo MpHOMHY ciM'To. MeToro yTBOpEHHs
MPUIOMHOI CiM', BIIMOBITHO IO BKa3aHOI'O IOJIOKEHHS, € 3a0e3neueHHs] HaJCKHUX
YMOB JUIsl 3pOCTaHHs B CIMEHHOMY OTOYEHHi HiTel-CHpIT i IiTed, Mmo30aBiIeHUX
0aTHKIBCHKOTO MIKIYBaHHS, IUITXOM BIAINTYBAHHS iX Y CiM'I HA BUXOBaHHS Ta CIILIbHE
MPOXKUBAHHSL.

B CimeiiHoMy kojiekci YKpaiHu BiJIIOBIJHI ITOJIOKEHHS, 10 PErjaMeHTyBaJIn
CTBOpEHHsI Ta (PYHKIIIOHYBaHHS MPHUHOMHUX CiMel Ta AUTSYMX OYJIMHKIB CIMEHHOTrO
THUITY, 3’ ABUIHCS Juie B irotoMmy 2006.

B Toli ke uac, HOPSAAOK CTBOPEHHS Ta JiSUIBHOCTI CIM’i MaTPOHATHOIrO

BUXOBATCIIA, BIAINITYBAHHA, HCD66VBaHH$[ JAUTHUHU B ciM’i TaTPOHATHOI'O BHXOBATECIIA

i peanizaiii HopM CiMEHHOro KoeKCy YKpaiHM III0J0 MaTpOHATy Haj JMUTHHOO
Oy1o 3aTBep pKeHo ocTanoBoro Kadinery MinicTpiB Ykpainu Bin 16 6epesnst 2017 p.
No 148.

[Ipore, Bxe Ha mifgcraBi mocraHoBu Kabinery MinictpiB Ykpainu Big 20
ceprias 2021 Ne 893 momepezaniii mopsiiok OyJio CKacoBaHO Ta 3aTBEPDKEHO HOBHIA
Hopsimok CTBOpEHHS Ta MisIBHOCTI CciM’i NATPOHATHOrO BHUXOBATElNs, BIAINTYBAaHH,
repeOyBaHHs TUTHUHU B CiM’1 TATPOHATHOTO BUXOBATEINS, /I METOIO0 IATPOHATY Ha

IUTUHOIO € 3a0e3MeUeHHs 3aXWUCTy IpaB IUTHUHHU, sSKa dYepe3 CKIaAHI JKUTTEBI
00OCTaBMHM THMYAacOBO HE MOXKE IIPOXKHBATH pPa3oM 3 OaTbKaMH/3aKOHHHMHI
MpecTaBHUKAMH, HaJaHHS 14 Ta ii ciM’i TOCHyT, CIPSAMOBAaHUX Ha PEIHTErpaIlio
TUTHHA y ciMIo ab0 HamaHHS AWTHHI BIATIOBIAHOTO CTaTyCcy Ui NPUHHSATTS
MOIATBIINX PIIIEHb 3 ypaxyBaHHSIM HaKpPaIX IHTEPECiB JUTHHH MO0 3a0e3medeHHS
ii mpaBa Ha BUXOBAaHHS B CiM’1 a00 B yMOBaX, MAKCHMaJIbHO HAOIMKEHHX /10 CIMEHHIX.

Takum ynHOM, BOAYAETHCSI, IO 332 YaCH HE3AICKHOCTI, Y KpaiHH 3MIHIIIa CBOIO
JepKaBHY TOMITHKY y cdepi 3aXuCTy NpaB AWTHHH, BHU3HABIIN CiMeiiHI (opmu
BHXOBAaHHSA JUTSI AiTEH-CUPIT Ta AiTel, m030aBIeHNX 0ATHKIBCHKOTO MIKITYBaHHS OUTBII
COPUSTAUBILIMMH JUIS HAJIEKHONO BUXOBaHHA Ta pO3BUTKY auTuHH. Ilpore
HEY3TOJDKEHICTh Miii JepkaBH B Iili cdepi IIOAO CTBOPEHHS 3aKOHOJABCTBA,
HeoOXimHOI KoOpAWHAMIi Aii MDK 3aKOHONABYOIO Ta BUKOHABUOK TIIKAMH BIIAIIH,
BIJICYTHICTh TIPOCBITHHUIIBKOI pPOOOTH Cepel CyCHiIbCTBA, TOMIO MPHU3BOIUTH [0
MOBITBHUX 3MiH Yy CHUCTeMi BJAINTYBaHHS, BUXOBAaHHS, COIMialli3allii IiTeH-cHUpIT Ta
niTeid, mo30aBlIeHNX 0ATHKIBCHKOT'O MIKITyBaHHS.

Hamararounce KOMIUIEKCHO MITITH A0 MPOOJIEMH 3aXUCTy NpaB Ta IHTEpeCiB
nireit, 05.03.2009 3axkoHoMm YkpaiHu Oyna 3aTBepAKeHa OjHA 3 IEPLIMX MpOrpam
«HamionaneHuit mnan giit mozgo peanizanii Konsenuii OOH npo mpaBa autuHmW» Ha
nepion g0 2016 poky, BigmoBiAHO A0 sKOI, YKpaiHa SK WIeH MDKHapOIHOIO
CHIIBTOBapUCTBa Oepe y4acTh y MiSUIBHOCTI 31 CTBOPEHHS CIPUSTIMBOIO JJsl AiTEH
CepeloBHIIA, B SIKOMY TiIHHUH PO3BUTOK 1 3axWcT iX mpaB 3a0e3meuyeTbcs 3
JOTPUMAaHHSAM NPHUHLMIIB JIEMOKpaTii, piBHOCTI, MUPY, COLIAIBbHOI CIPaBEeJINBOCTI 3
ypaxyBaHHSM MOpaJbHUX 3acaj Ta TPAIULIMHUX LiHHOCTEH YKpaiHCBKOTO
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CYCHIBCTBA, CIPSAMOBAaHMX Ha 3MIIHEHHS CiM'T Ta MOPalbHOTO 3I0pOB'S AiTed B
Vxpaini. s peanizanii BkasaHol mporpaMu 3aKOHOJAaBellb MaB IPH MiATOTOBI
MPOEKTY 3aKoHY Mpo [epxaBHuil Oromker YKpaiHU Ha BIIMOBITHUN pik mepeadavyaTu
BUJATKH Ha 3a0e3nedeHHs] BUKOHAHHS 3axoaiB [Iporpamu.

@dakTUYHO 32 pe3yiabTaTaMH BHKOHAHHS BKa3aHOI MporpamMu Majio OyTu
3[iiiCHEHO B MOBHIM Mipi: 3ampoBa/pKEHHS Ha JCpP>KaBHOMY DiBHI CHCTEMH 3aXHUCTY
niTeil Ta 30epeKeHHs IXHBOTO 37I0POB'sl; CTBOPEHHS YMOB JIJIsl IOBHOI[IHHOT'O JKUTTSI B
CYCHIUTBCTBI JiTeH-1HBaIAIB Ta AiTeH, SIKi MOTPeOYIOTh Kopekuii (iznynoro Ta (abo)
PO3YMOBOT'O  PO3BUTKY, JJsi 37400yTTS HHMH OCBITH, Ui 1X MOJAJBIIOrO
MpalleBIaIlITyBaHH I, aKTUBI3aIlis Mpoliecy (OPMyBaHHS y JiTel 370pOBOr0 CIOCO0Y
JKUTTSI, 3a0€3MEUEHHs iX IIMPOKOro 3ayydeHHs 10 (i3MuHOI KYyJIbTYpH 1 CIOPTY;
CTBOPEHHS CHCTEMHU HaJaHHS JITSAM ICUXOJIOTIYHHMX, COLIadbHO-TIEIaroriuHuX,
COIiAJIbHO-MEIMYHIX, IOPUINYHAX, iHQOpMAIIHHUX Ta IHIINX MOCITYT HE3aJEeXHO BiJ
MiCIISI TPOXKUBAHHS; 3a0e3M1eUeHHS 30epeKeHHsT Ta 3MIIHEHHS MaTepialbHO-TEeXHIYHOT
0a3u 3aKIIa1iB OXOPOHU 37I0POB'sl, OCBITH 1 KYJIbTYpH; pe(OpMYBaHHS CUCTEMH 3aKIIaIiB
JUIA JITeH-CHpIT Ta diTeH, M030aBiieHMX 0aThbKIBCHKOIO MIKJIyBaHHS, PO3POOJICHHS Ta
3alpoBa/DKEHHST  MeXaHi3My  (iHaHCyBaHHS MOTped MdiTei-cHpIT Ta  JIiTei,
11030aBJieHMX 0aThKIBCHKOI'O MIKJIyBaHHS, 3a IPUHIIMIIOM "TPOIIIi XOSATh 33 IUTHHOIO";
MOIIMPEHHS MMPAKTUKNA CIMEHHOTO BIIAINTYBAHHS JIITEH-CHPIT Ta JiTed, M030aBIeHNX
0aTBbKIBCHKOrO IIKJIyBaHHS, CTBOPEHHS YMOB JUIS AaKTHBI3allii HAllOHAJILHOTO
YCUHOBJICHHS; 3/IIHCHEHHS 3axHCTy JiTel-ODKEHINB;, TIOCHJIEHHS OOpoThOM 3
TOPTIBJICIO MITBMHM, 3IIACHIOBaHHS iX 3aXHCTY BiJl CEKCYaJbHOI eKCILTyaTallil, IHIITHX
(hopM KOPCTOKOTO TTOBODKEHHS; aKTHUBI3aIlis MisTBHOCTI OPTaHiB BUKOHABYOI BIAIH,
OpraHiB MICIIEBOTO CAMOBPSIYBaHHS, TPOMAICHKOCTI IMIONO MIATPUMKH CiMed 3
JITbMU; IPONAryBaHHs HalllOHAJIbHOI KYJIbTYpPH Ta JyXOBHOI CIIaAIIMHU, HALlIOHATIBHO-
MaTPiOTUYHOTO BUXOBAHHS [iTEH, NPOBENCHHS POOOTH BUSBIICHHS Ta MIATPUMKH
o0gapoBaHUX [iTel; 3a0e3nmedeHHs] IMUPOKOI ydYacTi HiTeH y JKUTTI CYCHITBCTBA;
aKTHBI3aIlisd AISITFHOCTI TEPUTOPIATBHUX TPOMAJI i3 3aXHUCTY TIPaB JiTell; 3a0e3medeHHs
TIOIIMPEHHS COIMIAJIBHOI pPEKJIaMH Ta IIMPOKOTO BHUCBITICHHS B 3ac00ax MacoBOi
iHbopMarIlil TUTaHb COIIANIEHO-TIPABOBOTO 3aXHUCTY [iTeld, OTPUMAaHHS MOJOXKEHb
Konsenmii OOH npo npaBa TUTHHU.

3a pe3ynbTaTaMM OLIHKM BHKOHAHHS Ta IOCATHEHHS IOCTABJICHUX 3aBIaHb
nporpamu ‘“HamionansHuil miaH Aid moxo peamizamii  Koreenrii OOH mpo mpasa
muTrHA Ha riepion 1o 2016 poky B Ykpaini Oyna 3anpoBapkera JlepkaBHa comiaabHa
nporpama “Harmionanpanii mnan mid momo peamizamii Konsenmii OOH mpo mpasa
mutiHA Ha miepiox mo 2021 poky, 3aTBepmKkeHa mocTaHoBow Kabinery MiHicTpis
VYxpaian Bin 30 tpaBHa 2018 Ne 453. Meroro Bkazanoi nepkaBHoi Ilporpamu e
3a0e3nedenHHss ToCHioBHOI iMIuieMeHTarlii monoxkeHb Konsernmii OOH mpo mpara
TUTHHU, Po30yn0BH e()EeKTHBHOI CUCTEMH 3aXUCTY IIPaB Ta IHTEPECiB TUTHHH HA PiBHI
TEPUTOPIaNIbHOI TPOMaaN B YMOBaX AELEHTpaji3allii, CTBOPEHHS APYKHBOTO A0 JiTeH
CepeoBHIIa BIAMOBIIHO 10 MDKHAPOAHUX CTaHIApTIB Ta npiopureriB Ctparerii Paau
€Bponu 3 mpaB autuHu (2016—2021 poku), a takox mocsrneHHs Llineir Cramoro
PosButky, 3arBepkeHux Pesomromiero Opranizanii O0’egnannx Hamiii  70/1
“IleperBopenns Hawmoro cBity: [lopsaok neHHu# y cdepi cramoro po3Butky mo 2030
POKY”, y 4YaCTHHI JOTPUMAaHHS paB JiTeH.
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s peamizanii HaWroJOBHINIOrO 3aBIaHHS JepkaBu y cdepi oxopoHuU
JUTHHCTBA IIIOJI0 3MIHM ICHYIOYOI CUCTEMHU IHCTUTYLIHHOTO JOTJISAIY Ta BUXOBAHHS
JTeH, sSika He BINOBIJae pealbHUM MOTpedaM JiTed Ta ciMeil 3 JiThbMU, i CTBOPCHHS
YMOB JUIs TIOBHOLIIHHOTO BHXOBAHHS Ta PO3BUTKY JAWTHHHU B CIM’i, PO3MOPSIKEHHIM
Kab6inery MinictpiB Ykpainu Binm 09 cepmust 2017 Ne 526-p Oyna 3aTBepiakeHa
«HarionaneHa cTpateris pegopMyBaHHS CHCTEMH IHCTHUTYHIHHOTO IOTVISAY Ta
BUXOBaHHA Aitel» Ha 2017-2026 poku. [epkaBa me pa3 Harojocujia, IO CHCTEMa
IHCTHTYIIIHHOTO JIOTJISIIY Ta BUXOBaHHS JITEH € HE JIMIIEC 3aTPaTHOI, a TaKOXK
Hee(ESKTUBHOIO Ta NIKIJIMBOIO K JIJIS CaMOi IUTUHU, TaK 1 JyId ii ciM’1 Ta CyCHijibCTBa
B 11iytoMy. OCOOJIMBO HETATUBHUMH € HACIIIKA TAKOI'0 JAOTJISY Ta BHXOBAHHS JUIS TiTEH
BIKOM JI0O TPHOX POKIB, Y SIKHX HaWOiIbIIe criocTepiraeThes 3aTpuMKa (i3MYHOrO Ta
MICUXOEMOI[IfHOTO PO3BUTKY.

[lpu uboMy JepkaBa YCBIIOMIIOE, IO BIJCYTHICTh €IWHOTO OaueHHs
pedhopMyBaHHS CUCTEMH IHCTUTYLIHHOIO JOIJISy T BUXOBAHHS JITEH MPU3BOIAUTH JI0
TOro, IO HAa IMPAKTHINl 3MIHIOETHCS JIMIIE Ha3Ba abo THIN 3aKiamy, “pedopmomaHi”
3aKJIa i 3aIUINAIOTHCS 3aK/IaJaMH IIJI0J000BOr0 1 JOBrOTPUBAJIOrO IMepeOyBaHHS
JiTel, a KUIbKICTh KaTeropiii Ta BIK IiTeH, SKI MOXYTh IO HHMX HaIlpPaBJIATHCS,
30UTBIIYETHCS.

TakuM 4HMHOM, iCHYe moTpeba y KOHCONIJAIii 3yCHib JepiKaBH, IHCTHTYTIB
IPOMAJITHCBKOT'O CYCITIBCTBA B peOPMYBaHHI CUCTEMH IHCTHUTYIIITHOTO JOTJISATY Ta
BUXOBaHHS JITEN.

OTxe, He OUBJISAYMCH Ha TNPABUIIBHO OOpaHU HAIpPSIMOK ACp)KaBH B cdepi
3aXMCTY IIPaB Ta IHTEPECIB TUTHUHH, B TOMY YHCIII 100 HEOOXITHOCTI pehOpMyBaHHS
CHUCTEMH IHCTUTYIIHHOTO OISy Ta BUXOBAHHS MiT€H H CTBOPEHHS YMOB JUIS
TTOBHOITIHHOTO BWXOBAaHHS Ta PO3BHUTKY IUTHHH B CiM’i, BTpa4aeTbcs MOXKIHBICTDH
TMOCSATHEHHSI peaizallii IOCTaBJICHWX 3aBlIaHb dYepe3 HENOCTAaTHICTh UITKHUX Ta
Y3TODKEHUX MK COOO0I0 HOPMATHBHO-TIPABOBUX aKTIB, CIUIBHUX Ta BIIOPSIKOBAHHUX
I MK PI3SHIMHE OpTaHaMH Jep>KaBHOI BIIaIH Ta OPTaHIB MICIIEBOT'O CAaMOBPSAyBaHHS,
YCTaHOBaMH Ta OpTaHi3allisiMi y cdepi 3aXHCTy MpaB AUTHHH, BIICYTHICTh HAJIEKHOTO
OCBITHBOTO pecypcy y MIATOTOBII HAJNEKHUX 1 mpodeciitHuxX KaapiB, HEAOCTATHICTH
(hiHaHCOBOI MIATPUMKH JIeP’KaBOIO TEPUTOPIATLHAX TPOMa B Iii cdepi, Toro.

Oxpim pedopMyBaHHS IHCTHTYHMIHHUX 3aKIaJiB, B SKHX BHUXOBYIOTHCS JIiTH,
JiepKaBa Ma€ BKUBATH aKTHBHUX 3aXOiB IIOAO YTBEPHKEHHS CBITOTIAAY (imeororii)
CYCITLThCTBA B MMUTAHHSX BIAMOBITaIbHOTO OATHKIBCTBA.

B HamionansHiit crparerii peopMyBaHHS CHCTEMH IHCTUTYIIHHOTO JOTIISY
Ta BUxOBaHHA JHiTed Ha 2017-2026 poku naleko He MEPIIOK IUJUTI0 BU3HAYEHO
3a0e3medeHHs y4acTi CyCIIiIbCTBa Y peaizallii BKa3aHoi cTpaTerii.

Tak, nmep>xaBa BW3HA€, IO IS peami3allii BKazaHOi crparterii HeoOXimHe
(hopMyBaHHS CyCIIUIBHOI TyMKH ILIOAO BaXJIMBOCTI BUXOBAHHS Ta PO3BUTKY AUTHHU Y
ciM’1, HEeNpHUITYyCTUMOCTI PO3Ty4YeHHs IUTHHU 3 OaThkaMu dYepe3 OCOOIMBOCTI i
PO3BUTKY, HETaTUBHUX HACHIAKIB IHCTUTYLIHHOTO AOTJISAY Ta BUXOBAHHS VISl AUTHHU
Ta CyCIUIBCTBA B LJIOMY, BaXKJIMBOCTI POJIi TEPUTOPiabHOI IpoMaay B 3a0e3NeueHH1
HaKpalyx iHTepeciB AiTeH.

OnHak, sIK 11e peajli3y€eThCs B PEaIbHOMY KHTTI.
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BBaxkato, 1o CBITOTJIS CyCHIBCTBA B MMTAHHSX BiIIOBIAaIbHOTO CTABICHHS
70 AWTUHH, BAXIUBICTH il PO3BUTKY B CiM’i, Ma€ ocoOnMBe 3HAYEHHS B PO3BUTKY
JepKaBU.

Ceitormnsz (iAeonorisl) BUCTYINAE y podi HUTICHOT BCEOXOIUTIOI0Y0T CHCTEMH, sIKa
BH3HAYAE 3MICT CYCHUIbHOI KUTTEMISUIBHOCTI TPOMAJIsSiH, a BiITaK 1 OCHOBHI HANPSMU
(dhopMyBaHHsI Ta peaiizallii Aep>kaBHOI MOJITUKU. [1e0orist CIIyrye came Jijist TOro, oo
3alpoONOHYBaTH 3MIHM B CYCIUIBCTBI a00 3ajieKiIapyBaTH NPUXWIBHICTh TEBHUM
ieanaM, peamizailis SKHX BHCTYNA€ CTPATETiYHUM MPIOPUTETOM 3IiHCHEHHS
Jiep’KaBHOI TIONITHUKH.

SAxio norsayTH 10 Kojeke npo nnirod ta ciM’io YKpainu, HOro 3aBIaHHIMU
BH3HAUYAIOCh Jajbllle 3MIIHEHHsS CiM'i; moOymoBa CiMEHHMX BIJHOCHMH Ha
JOOPOBLTBHOMY NUTFOOHOMY COFO31 JKIHKM 1 YOJIOBiKa, HAa BUTBHMX Bijl MaTepiaibHUX
PO3paxyHKIB MOYYTTSAX B3a€MHOI JIFOOOBI, JAPYKOM Ta MOBa)KaHHS BCIX YICHIB CIM'T
BUXOBAHHS JiTeH ciM'€f0 3 OOOBSI3KOBHM IIKIyBaHHAM OaThKiB MpO iX 3/10pOB'S,
GI3MYHUH, TYXOBHHIA, MOpajJbHUH DPO3BUTOK, HAaBYaHHS 1 IIJArOTOBKY JO TWpalli;
BCEMIpPHA OXOpOHA IHTEpeCiB Marepi 1 JiTel; BUXOBAHHS MOYYTTS BIAIOBIIAIBHOCTI
nepes ciM'ero.

Buxomsam i3 3micty crarti 1 CimeliHOro kojiekcy YKpaiHH peryIroBaHHS
CIMEHHMX BiJIHOCUH 3/1iHCHIOETHCS MM KojekcoM 3 MeToro:

- 3MIiITHEHHS CIM'T SIK COIIaJIbHOTO IHCTHTYTY 1 SIK COI03Y KOHKPETHHX 0Ci0;

- VTBEPIDKEHHS TOYYTTS OOOB'SI3KY mepen OaTbKaMH, MITBMH Ta I1HITMMH
YyjaeHaMu ciM'T;

- moOyJoBM CIMEHHWX BIIHOCMH HAa TAPUTETHUX 3acajax, Ha IMOYIyTTIX
B3a€MHO{ JIFOOOBI Ta TIOBAary, B3aEMOOIIOMOTH 1 T ATPUMKH;

- 3a0e3meueHHs KOXKHOI JHWTHHM CIMEHHHM BHMXOBaHHSIM, MOYKJIHUBICTIO
IYXOBHOTO Ta (DI3MYHOTO PO3BHUTKY.

OTxe, BinmoBigHo o Komekcy mpo nurto0 Ta ciM’t0 YKpaiHu BUXOBaHHA AiTei
ciM'efo 3 0OOB'SI3KOBUM TIIKIYBaHHSM OaTHKIB MPO iX 370pOB's, (i3WIHUHA, TyXOBHUM,
MOpaJTbHUA PO3BUTOK, HABUaHHS 1 MIATOTOBKY IO Tpalli BU3HAYAJIOCH SIK OXHE i3
TOJIOBHUX 3aBJaHb JepKaBH. B Toif 9ac HaBiTh HE PO3MIIANATIOCH NUTAHHS PO
HEOOXiTHICTh 3aKOHOJABUYOT0 3aKPIIUIEHHS OOOB’S3Ky OaThKIB 3a0paTé IUTHHY 3
MOJIOTOBOr0  OYyAWMHKY, a/pKe JepikaBa 3[iHCHIOBaNa yci HEOOXimHI 3aXoiu MO0
BHXOBAaHHA MOYYTTS BIAMIOBIAAIEHOCTI Y OCOOH Tepes CiM'ero.

B CimeitHomMy kozekci Ykpaidu, B SKOMY 3 OIHOTO0 OOKYy perIaMeHTOBAaHO
3a0e3neyeHHs KOKHOT TUTHHH CIMEHHUM BUXOBAHHSM, 3 IPYTOT0, 3 SIBISIETHCS CTATTS,
0 perfiaMeHTye 000B 130K 0aTHKIB 3a0paTH TUTHHY 3 IIOJIOTOBOT'O OYIHHKY.

Tax, BinmosimHo 10 crarTti 143 CiMeliHoro komekcy YKpaiHW BH3HAUEHO, IO
Martn, 6aThbKO TUTHHH, SKi NepedyBawTh y NuI00i, 3000B's13aHI 3a0patu JUTHHY 3
MOJIOrOBOr0 OyIMHKY a00 3 IHINOro 3aKiaay OXOpPOHHM 370poB's. Martu, ska He
nepedyBae y nuro0i, 3000B's13aHa 3a0paTv TUTHHY 3 TOJIOTOBOT'0 Oy IMHKY 200 3 1HIIIOTO
3aKJay OXOpOHH 310poB'sa. baTeko, sikuii He mepeOyBae y nuro0i 3 MaTip't0 JUTHHH,
0aTBKIBCTBO SIKOTO BU3HAYEHO Y CBIIOITBI PO HAPOIKEHHS JUTHHU a00 BU3HAHO 32
pilleHHAM CyZay, 3000B'I3aHUI 32 MOBIJOMJIGHHSM CIIy’KOW y crHpaBax [iTeH, 1o
3MIMCHIOETbCS y TOPSAKY, BU3HaueHoMy Kabinerom MinicTpiB Ykpainu, 3a0patu
IUTUHY JUIA YTPUMaHHS Ta BUXOBaHHA 3 MOJOTOBOro OYAMHKY a00 3 1HILIOro 3aKjiamy
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OXOPOHHU 3JI0POB'Sl, SIKIO I[LOI'O HE 3pO0WIa MAaTH JUTUHU. Y pasi KO 0aThbKO HE
nepedyBae y nuto0i, BiH HaOyBa€e craTycy OJMHOKOro Oarbka. /luTmHa MOXe OyTH
3ajuiIeHa 0aTbKaMH y TIOIOr0BOMY OYJAMHKY a00 B iHIIOMY 3aKJIa/li OXOPOHH 3/I0POB's,
SKIO BOHA Mae€ icTOTHI Bagu (i3u4HOro i (a00) MCHXIYHOTO PO3BHUTKY, a TaKOXK 32
HAasBHOCTI iHIIUX 0OCTaBUH, 1[0 MAIOTh ICTOTHE 3HAa4YeHHs. SIKIo OaThku He 3a0paiu
JUTHHY 3 TOJIOTOBOr'0 OYIAMHKY a00 3 IHIIOrO 3aKjiaay OXOPOHHU 370pOB's, 3a0paTu
JTUTHHY MaloTh IPpaBo ii 0aba, JiJ, iHII poAUYi 3 JO3BOJIY OpraHy OIIKY Ta MIKITyBaHHS.

Alle, SIKIIO JepikaBa BH3HA4Ya€, IO KOXKHA JUTHHA Mae OyTH 3abe3rneueHa
CIMEHHMM BHXOBaHHSIM, MOXUIMBICTIO JyXOBHOI'0 Ta ()i3MYHOTO PO3BHUTKY, TO Xiba
MOXIIUBO JIOMYCKaTH, IO OaTbKH, HAPOMKYIOUH IUTHHY, MOXYTh 3aJMIIMTH 1i B
MOJIOrOBOMY OYJIMHKY, X102 1€ CBITYUTH PO MOYYTTS BiIOBIIATBHOCTI JOPOCIUX 0Ci0
nepel HOBOHAPO/DKEHOW JUTHHOI? Uu BigmoBijae 1s HopMma mpaBa KoHcTHTymii
VYxpainu, MpUHIMITY «HAHKpaIIUX iHTEPECiB TUTHHMW Ta MDKHAPOIHUM JIOTOBOPAM.

[le y 2011 pori Komirer 3 nmpaB IUTHHA BUCIOBUB CBOE 3aHEIIOKOEHHS THUM,
o CiMeliHu# Komeke YKpainu 3BUIbHSE OaThKIB BiJ| BIAMOBIAAILHOCTI 32 3aJIHIIICHHSI
JWTHHH Y TIOJIOTOBOMY OyJIMHKY a00 B IHIIOMY 3aKJIaJli OXOPOHHU 3JI0POB'sl, SIKIIO BOHA
Mae icToTHi Baii i3nIHOTO 1 (200) IICUXIYHOTO PO3BUTKY, & TAKOXK 33 HASIBHOCTI THIIIMX
o0CTaBWH, IO MAalOTh iCTOTHE 3HadyeHHs. KomireT 3 mpaB AWTHHU HAIOJETIHBO
pPEKOMEHTyBaB BHECTH 3MiHM JI0 4. 3 cT. 143 CimeliHoro konekcy YKpaiHu 3 METOro
MPUBEICHHS HOr0 y BIAMOBIAHICTD 10 IpUnuciB ctatTi 9 KoHBeHIIiT Ipo mpaBa qUTHHU.

3a 10 pokiB 3 MOMEHTY 3ayBakKeHb IIOJI0 iCHYBaHHSI BKa3aHOI HOPMH IpaBa
Ykpaina He cripoMoriiacs MPUBECTH BKa3aHy HOpMY A0 MpHUIHCIB ctaTtTi 9 KonBeHmii
PO IpaBa AUTHHH.

A OTXe Bech I1el 9ac B CYCIUIBCTBI YTBEPIKYETHCS i71es TIpo Oe3BiMIOBITAIEHE
CTaBJIGHHS OAaThKiB 10 CBOIX OAaThKIBCBKMX OOOB’sI3KiB. HeMoxnmmBO ogHOYacHO
JIOBOJUTH 17ICF0 HEOOXITHOCTI BIIAINTYBaHHS MITCH-CHPIT Ta IITEH, M030aBIICHUX
0aTBKIBCHKOTO TIKIyBaHHS B CiMeHHI ()OpMH BHXOBaHHSA, NPU iCHYBaHHI IpaBa y
0aTHKIB 3QJIMIIATH CBOIX AiTEH Y OJIOrOBHX OyIWHKAX.

BucHoBku. Bucpitmeni mpoOiieMu Ie pa3  JOBOMATH HEOOXiAHICTH
YTBEpIDKEHHSI PO3YMIHHS TOTO, IO TEepeAyciM HaWKpall iHTepecH AWTHHU MAaloTh
JISKAaTH B OCHOBI MPAaBOBOTO PEryIIOBaHHS CiIMEHHUX MpaBoBimHOCHH. OJHAK CAMHUM
JUIIEe yJOCKOHAJIEHHSM 3aKOHOAABCTBA HEMOXUIMBO BUPINIMUTH iCHYIOUI MpoOieMu
3aXUCTy TpaB Ta IHTEPECiB MUTHHH B CydacHOMY CBITi. Jns mporo HeoOXimHwmit
KOMIUIEKCHHHA TiAXin y pisHEX cdepax miSUIBHOCTI [epKaBU 3 BHUKOPHCTAHHSAM
MDKBIZIOMYOi KOOpAWHAII pI3HUX Tady3ed, MepeqyciM MisTIbHOCTI TICHXOJOTIB,
MIe/1aroriB, COMiallbHUX MpAIliBHUKIB, JIKapiB, MPAIliBHUKIB CIy>KO y CHpaBax MiTeH,
TOILO.
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3000y6au Kaghedpu 0cnodapcvKo2o ma mpyoosoco npasd
Mixcpezionanvhoi akademii ynpasuinHs nepcoHaIom

m. Kuis, Vkpaina

PO CUCTEMHUW NIAXIJ IO PO3POBKH
IMPABOBOTI'O 3ABE3IIEYEHHSA OBMEKEHHS MOHOITIOJII3MY

Anomauisn

Oonum 3 HaAUNPUOPUMEMHIWUX — HANPAMKIG pobomu  Oepicasu  ujooo
NPOBAONCEHH eKOHOMIYHOI NONMUKU MAe cmamu O0OMedCenHs MOHONONIZMY 6
20Cn00apcvkill OislibHOCmI. Adxce MOHONOMIL € 207I06HUMU NEPEROHAMU OJIsi KOHKYDEHYIL.
IIpasose 3abe3neuenns 6 cpepi ekoHOMIKU Maec GYmMu cnpsamosane, K npasuio, e npomu
oJ1ieapxie Yy GenUKUX MOHONOIU 63A2all, A NPOMU MOHONOJILHO20 3AXONAEHHS HUMU PUHKY
neeHoz2o0 mosapy, peanizayii nociye. Lle 3abe3neuenns nogunHe MAKONC GUPIULYEAMU
npobaemu MOHONONLHOI 3MOBU, MOHONONI YiH, NPOOIEMU NONUHAHHA MOHONOLICMAMU
cnabwux kouxypenmis. Ilpasose 3abe3neuenHs 00MedlCeHHA MOHONONI3MY MaAe Oymu
CUCMEeMamu308aHuM, OOCMAMHIM Ma SHYMPIUWHbLO y3200dceHum. Memoio eusnauenms
MOHONONLHO2O (OOMIHYIOH020) CMAHOBUWA CYO EKMIB 20CNOOAPIOBAHHA HA PUHKY €
OMpPUMAaHHs HeoOXiOHoi in@opmayii Ol NputiHamms piuledb 3 NUMAHb PO3GUMKY |
3aXUcCmy  eKOHOMIYHOI  KOHKYpeHyii, — 30Kpemda,  OeMOHONOA3ayii  eKOHOMIKU,
AHMUMOHONOALHO20 PECYNIOBAHHS, KOWMPOIO 3d Y3200)CEHUMU OISIMU, KOHYEHMPAYIEIO;
KOHMPONIO 3a OOMPUMAHHAM 3AKOHOOAGCMEA NPO 3aXUCH eKOHOMIYHOI KOHKYDEHYIi,
3axucmy iHmepecie cyd’€Kmie 20Cn00aplo8anHs, epyn cyb’€Kmie 20Cno0aprO8aHHs ma
cnooicusauie 6i0 1020 nopyuienv. Mexanism npagogoco 3abesneuenHs 00MedcenHs
MOHONOIZMY BKIIOUAE 8IONOBIOHI NPABOBI AKMU, KI CIMEOPIOIOMb MAK 36AHY HOPMAMUBH)
Mmooenv. Heoominnoio il ckiadogoio € GU3HAYEHHs IOPUOUHHOL 8IONO0BIOANIbHOCHI 3a
8i0n06iOHi OisanHA. OKpiM HOPMAMUBHOI MOOei 0OMeNHCeHHS MOHONONIZMY 32A0aHUU
MEXAMI3M MA€ GKMIOYAMU MOOeNb NPoyecy GUSHAYEHHS MOHONOAbHO20 CHMAHOGULYA.
Mexanism npasogoco 3abesneueHusi 0OMENCeHHsI MOHONONIZMY NOGUHEH BKIIOUAMU
MaKodic i OpeaHizayiliHo-cmpyKmypHi 3acobu peanizayii uwe32a0arHoi HOpMaAmueHoi
MoOeni. Posenad 3asnauenux cKkiadosux mMexauizmy npasogoeo 3a0e3neyeHHs 00MedHCeH
MOHONONIZMY 00380/5€ IX He MINbKU CUCMeMamu3yeamu, a U euseumu OOCMAMHICMb
npaso6o2o pe2ynio8anHs ix OianbHOCMI, NOG A3aMU NOJONHCEHHS BIONOBIOHUX HOPMAMUGHO-
npABoOBUX AKMIE 3 MEMOI NIOBUYEHHS PIBHS IX Y3200H4CEHOCMI, a omdice i eqheKmUugHOCMi.

Knwuoei cnoea: exoHomiuna KOHKYpeHYis, 300pose puHKoge cepedosuiye,
3axXUCm KOHKYDEHMHUX GIOHOCUH, 20CNO0APCbKO-Npasose 3a0e3nedeHuss, Mexauism
npasoeozo 3abesnederHts 00OMeNCeH s MOHONONIZMY, OP2aHi3ayiiHO-CMpPYKmMypHi 3acoou
peanizayii HopMamueHoi Mooeri.

Summary

One of the top priorities of the state in conducting economic policy should be to
limit monopoly in economic activity. After all, monopolies are the main obstacles to
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competition. Legal support in the field of economy should be directed, as a rule, not against
oligarchs or large monopolies in general, but against their monopolistic capture of the
market of a certain product, the sale of services. This provision should also solve the
problems of monopoly conspiracy, price monopoly, the problem of monopolists absorbing
weaker competitors. Legal support for the restriction of monopoly must be systematized,
sufficient and internally consistent. The purpose of determining the monopoly (dominant)
position of economic entities in the market is to obtain the necessary information to make
decisions on the development and protection of economic competition, in particular,
demonopolization of the economy, antitrust regulation, control over concerted actions,
concentration; control over observance of the legislation on protection of economic
competition; protection of the interests of economic entities, groups of economic entities
and consumers from its violations. The mechanism of legal support for the restriction of
monopoly includes the relevant legal acts that create the so-called regulatory model. An
essential component is the definition of legal responsibility for the relevant acts. In addition
to the normative model of monopoly restriction, this mechanism should include a model of
the process of determining the monopoly position. The mechanism of legal support for the
restriction of monopoly should also include organizational and structural means of
implementing the above regulatory model. Consideration of these components of the
mechanism of legal support for the restriction of monopoly allows them not only to
systematize, but also to identify the adequacy of legal regulation of their activities, to link
the provisions of relevant regulations in order to increase their consistency and therefore
effectiveness.

Key words: economic competition, healthy market environment, protection of
competitive relations, economic and legal support, mechanism of legal support for
restriction of monopoly, organizational and structural means of realization of normative
model.

AKTyalnbHicTh Mpo0JieMH. SIK CBIAYUTH CBITOBUI TOCBIJ PO3BUTKY €KOHOMIKH,
EeKOHOMIYHa KOHKYpEeHIlisI 3a0e3redye CTAaHOBIEGHHS 1 (DYHKIIOHYBaHHS 3JI0pOBOTO
PUHKOBOTO CEpEeIOBHINA. 3alIPOBA/HKEHHS 1 3aXHCT KOHKYPEHTHHX BITHOCHH € OIHHUM 3
nepxaBHUX TpioputeriB. l[lpaBoBe 3abesmedeHHs B cdepi E€KOHOMIKM Mae OyTH
CIIpsIMOBaHe, SK MPABUIIO, HE TIPOTH OJIrapXiB Y¥M BEJTMKMX MOHOIIOJIIN B3araii, a MpOTH
MOHOMOJBHOTO 3aXOIUIEHHS HHMH pPWUHKY IIEBHOTO TOBapy, peamizamii mocmyr. lLle
3a0e3medeHHs] MOBUHHE TAKOX BUPIIIyBaTH MPOOIEMH MOHOIOIBHOI 3MOBH, MOHOITOMI{
1iH, TPo0IeMH TTOTIIMHAHHS MOHOIIOIICTAMU CIa0IINX KOHKYPEHTIB TOIO. AKTYalbHICTh
BHpIIIEHHS IIUX MPOOJeM, a OTXKE i aKTyalbHICTh NAHOTO JOCHTIKEHHS, HE BUKIUKAE
CYMHIBY.

AHaJi3 ocTaHHIX A0caiTKeHb i myOaikamiii. [Tutanas npaBoBoro 3a0e3nedeHHs
3aXUCTY E€KOHOMIYHOi KOHKYpPEHIIii, FOPUIUYHOI BiAMOBINAIBHOCTI 3a il TMOpYIIEeHHS,
TIOIMIUPEHHST MOHOITOJIICTUYHOI JISUTPHOCTI B Ti YM iHIIIA Mipi MOPYIIyBAIKCS B MPAIsiX
takux BueHmx sK: A.JO. AramanoBa, A. I. bobOkxoa, b.B. J[lepeBsuko, I.J.
JxymarenbaieBa, P. A. [Ixabpainos, . B. 3amuxatino, O.P. 3enpaina, [1. C. MaTBees,
B. C. Minam, A. O. Onedip, O. I1. [lomuepkoBuuii, B. A. Ycrumenxo, b.B. Illy6a, B.C.
[lepOuHa Ta iH.

3HAaYHO MEHIIE yBaru HpI/I,Z[iJ'IHGTBCH IIMTaHHAM OpFaHiBaHiﬁHO-HpaBOBOFO
3a6e3nequHsI, MpaBOBOMY PCryJItOBaAaHHIO ,Z[iﬂJ'IBHOCTi OpFaHiB, 10 MaroTh 3axXHUIaTHu
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EKOHOMIYHY KOHKYPEHIIiI0, 3a i mopyIIeHHs, 31iiiICHEHHSI MOHOIMOIICTUYHOI JTisUIbHOCTI.
[le meHIIe aBTOPIB CUCTEMHO MiAXOJAThH 0 MOCTIHKEHb SIK CYKYIHOCTI 1 HOpMATHBHOL
MOJIefi 1 opraHizaliiiHO-ipaBoBUX 3ac00iB 11 peanizamii. Mixk THM caMe y IMX HampsMKax
MU BOAYaEMO pe3epBH IMiABUILEHHS SKOCTI MPaBOBOTO PETYIIOBaHHS 1 €eKTUBHOCTI Oro
3aCTOCYBaHHS, a OT)KE 1 BHpIIIEHHS MpoOieMu OOMEKEHHS MOHOMONI3MY CYyO’ €KTiB
rOCIIOIapIOBaHHS.

Mera cratTi. Merta cTarTi mojsrae y 3aCcTOCYBaHHI CHCTEMHOrO IIJIXOAY 0
pO3pOOKHM  MpPaBOBOrO  3a0€3MEUCHHS  OOMEXKEHHS  MOHOIIONI3MY  CYO’€KTIB
TOCIO/IapPIOBaHHs, HOro HeOe3MeKu JJisl CYCIUIBCTBA, BH3HAYEHHI MOPYIICHB
3aKOHOJIABCTBA PO 3aXUCT CKOHOMIYHOI KOHKYPEHIIIT Ta BUKJIQJICHHI MPOIO3UIIIH 11010
BUPIMICHHS IIi€T TPOOIEMH.

OcHOBHI pe3yJbTaTH J0CIIKEHHS.

[IpaBoBe 3a0e3neueHHs] 0OMEKEHHSI MOHOITONI3MY Ma€ OyTH CHCTEMaTH30BaHUM,
JOCTaTHIM Ta BHYTPIIHBO Y3TO/DKEHHM. MeTOI0 BH3HAYEHHS MOHOIOJIBHOTO
(IoMiHYyIOYOTO) CTaHOBHINA CYO’€KTIB TOCHOAApPIOBaHHA Ha PHUHKY € OTPUMaHHS
HeoOX11HOT iHPOPMAITIT sl IPUHHSTTS PillieHb 3 TUTaHb PO3BUTKY 1 3aXUCTY EKOHOMIYHOT
KOHKYpEHIIii, 30KpeMa, JEMOHOIOI3allii eKOHOMIKH, aHTUMOHOIIOJIBHOIO PEry/IFOBaHHS,
KOHTPOJIO 32 Y3TO/DKEHWMH JIisIMH, KOHIIEHTPAIi€0; KOHTPOJIO 3a JIOTPUMAaHHSIM
3aKOHO/IAaBCTBA IPO 3aXHCT EKOHOMIYHOI KOHKYPEHIIil; 3aXHCTy iHTepeciB Cy0’ €KTiB
rOCHOaPIOBaHHS, IPYIT Cy0’€KTIB rOCIIOAaPIOBAHHS Ta CIIOKUBAYIB BiJl HOrO MOPYIICHD.

CucreMHHMIA TOXiM JO pPO3pOOKH TPaBOBOTO 3a0e3leueHHsT OOMEKEHHS
MOHOITOI3MY TIOJSITAE B TOMY, IO BBOAWUTHCS KATEropiss MeEXaHi3My IIPaBOBOIO
3abe3medeHHs OOMEXKEHHS MoHomonisMmy. Lleli MexaHi3M Mae BKIIIOYaTH BiAIOBIIHI
MpaBOBI aKTH, SKi CTBOPIOIOTH TaK 3BaHy HOPMATHBHY MOJENb, a TaKOX 3acobu ii
peasizartii.

HeoaminHOIO CKIaZOBOIO € BH3HAYCHHS IOPHAMYHOI BiATOBINAIBLHOCTI 3a
BimnoBimHi missHAS. OKpiM HOPMATHBHOI MOJeNi OOMEKEHHS MOHOIONI3MY 3raJaHuil
MEXaHi3M Ma€ BKJIIOYATH MOJENb IPOLECY BU3HAYCHHS MOHOIOIBHOIO CTAHOBHIIA.
MexaHi3M IpaBOBOTO 3a0e31meueHHs] 00MEKEHHSI MOHOIIOII3MY TOBUHEH BKITIOYATH TAKOXK
1 opraHizamiifHO-CTPYKTYypHI 3acoOW peamizamii BHIIE3raaHoi HOPMATHBHOI MOZEII.
Posrsin 3a3HayeHMX CKIAJOBUX MEXaHI3My IIPaBOBOrO 3a0e3nedeHHs OOMEXKEHHS
MOHOIIONII3MY JO3BOJISIE 1X HE TUIBKM CHCTEMaTH3yBaTH, @ i BHSABUTH JOCTATHICTh
MIPaBOBOTO PETyIIOBAHHS iX JisUTEHOCTI, ITOB’sI3aTH NOJI0KEHHS BIAIOBITHIX HOPMaTHBHO-
MIPaBOBHX aKTIB 3 METOIO IMiIBUIIIEHHS PIBHS 1X y3TOKEHOCTI, a OTXKe 1 eeKTUBHOCTI.

[IpaBoBi 3acamyu 3a0e3medeHHsT 3aXHCTy €KOHOMIYHOI KOHKYpPEHIIIi 3aKiiajieHi B
TaKUX HOPMAaTHUBHO-TIPABOBHX aKTax, sk KoHctutymis Ykpainu, ['ocrmomapchbkuii KOgekc
[1] Ta 3axonu Ykpainu "[Ipo AHTHMOHONONBHMM KOMiTeT YKpainu", [2] "IIpo 3axucT Bix
HemobpocoBicHOI kKoHKypeHIil" [3], "IIpo 3axucT ekoHOMIUHOT KOHKYpeHTITii" [4].

3rino crarti 42 Koncrutynii VYkpaiHM He AOMYCKAIOTHCS 3JIOBXHBAHHS
MOHOITOJIbHUM CTAQHOBHUIIEM Ha PUHKY, HENpaBOMipHE OOMEXEHHs KOHKYpeHUii Ta
HemoOpOCoBiCHA KOHKYpEHIIis. Buan i Mexi MOHOITONI1 BU3HAYAIOThCS 3aKOHOM. CTaTTero
92 OcHoBHOro 3aKkoHy mependaveHo, MO BUKIIOYHO 3aKOHAMH Y KpaiHU BU3HAYAIOTHCS
MpaBujIa KOHKYPEHIIii Ta HOpMH aHTHMOHOIIOJIBHOT'O PEryJIIOBaHHS.

INocnionapceko-npaBoBi 3acay MiATPUMKH Ta 3aXUCTY EKOHOMIYHOT KOHKYpPeHIii,
OOMEXEeHHSI MOHOIIOJII3MY B TOCHOAPCHKIM AISAIBHOCTI MICTAThCS y I'ocnomapchkomy
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KOJIEKCi Ta BHIIE3a3HAaYCHUX 3aKOHaX. JokpeMma, y l'ocrmomapcbkoMy Kopekci YKpaiHu
MUTaHHSIM OOMEXKEHHS MOHOIIOJNI3MY MPHUCBSIUCHI MOJIOKEHHA CT. cT. 25 -29 rmaBu 3
«OOMeXKEeHHSI MOHOINONI3MY Ta 3aXHCT CYO'€KTiB rOCHOAapIOBaHHs 1 CIIOKMBAiB Bif
HETOOPOCOBICHOT KOHKYpPEHIi». 3rigHo cT. 27 «O0MEeKEeHHSI MOHOMONI3MY B €KOHOMIITI»
«MOHOIOJIBHUM BH3HAETHCA JIOMIHYIOUE CTAHOBHUIIE Cy0'€KTa TOCMOJAPIOBAHHS, SIKE A€
HOMy MOXJHMBICTh caMOCTiiHO abo pa3oM 3 iHIMMH Cy0'eKTaMu OOMEKyBaTH
KOHKYPCHI[II0 Ha PHHKY IEBHOrO ToBapy (pobit, mocmyr)» (m. 1). MoHOMONbHHM €
CTaHOBHIIEC CYy0'€eKTa TOCIONAPIOBAaHHS, YacTKa SKOTO Ha PHUHKY IEBHOIO TOBapy
MEpEBHIIYE PO3Mip, BCTAHOBJICHUH 3aKOHOM. MOHONOJIBLHUM MOKE OYTH BH3HAHO TaKOX
CTaHOBHIIE CYO'€KTIB TOCIIOJAPIOBAHHS HAa PHHKY TOBapy 3a HASBHOCTI IHIIMX YMOB,
BH3HAauUEHUX 3aKoHOM (I1. 2, 3). Y pasi cycHiibHOI HEOOXiTHOCTI Ta 3 METOK YCYHEHHSI
HEraTMBHOTO BIUIMBY HAa KOHKYPEHIIiIO, CKa3aHO Y M. 4 Ii€l CTaTTi, OpraHu Jep:KaBHOI
BIIaJM  3/IHCHIOIOTh  CTOCOBHO  ICHYIOUMX  MOHONOJIBHUX  YTBOPEHb  3aXOJU
AQHTHMOHOIIOJIBHOTO PEryJIIOBAaHHS BIIIOBIAHO [0 BHMOI 3aKOHOJIABCTBA Ta 3aXOIU
JIEMOHOITOJTi3a11li €KOHOMIKH, Mepe0aueHi BIAMOBIAHUMY JISPKABHUMH MPOrpaMaMu, 3a
BUHSTKOM NPpUPOAHUX MoHOomomii. I1. 5 cr. 27 opranam mep’kaBHOI BIaJu Ta OpraHaM
MICIIEBOTO CAMOBPSITYBAaHHS 3a00pOHSETHCS IPUIMATH aKTH 200 BUUHSTH Jii, CIPSIMOBaHi
HAa EKOHOMIYHE TIOCHJICHHSI ICHYIOYHMX CyO'€KTIB TOCIIO/apPIOBAHHS-MOHOIIONICTIB Ta
YTBOpEHHs 0e3 JIOCTaTHIX MiJICTAB HOBUX MOHOIOJIBHUX YTBOPEHb, & TAKOXK MPHIMATH
pillIeHHS PO BUKITIOYHO [IEHTPAI30BaHUI PO3MOALT TOBApIB.

3rimHo cr. 29 «37M0BXXKMBaHHS MOHOIOJBLHUM CTAHOBHINEM HA PHHKY» TaKUM
37IOBKMBAHHAM BBAXKAIOTHCS: «HAB'S3yBaHHS TaKWX YMOB JIOTOBOPY, fKi CTaBISTh
KOHTPAreHTIB Y HEPIBHE CTAHOBHIIE, 200 JOAATKOBHUX YMOB, IO HE CTOCYIOTLCS IIpPEeaMeTa
JIOTOBOPY, BKJIIOUAIOYN HAB'SI3yBaHHS TOBApy, HE MOTPIOHOI'0 KOHTPAreHTY; OOMEKECHHS
abo TpUIMHEHHS BHUPOOHUIITBA, a TAaKOXK BWIYUCHHS TOBapiB 3 000OpOTYy 3 METOIO
CTBOpEHHS a00 MiATPUMKH Ie(ilUTy Ha PUHKY Y1 BCTAHOBJIEHHS MOHONOJIBHUX I[iH; 1HIIT
i1, BYNHEH] 3 METOIO0 CTBOPEHHS IEPEITKO/ TOCTYITY Ha pUHOK (BUXOy 3 pHUHKY) Cy0'€KTiB
TOCITOAAPIOBAHHS;, BCTAHOBJICHHS MOHOIIOJEHO BHCOKHX a00 IUCKPUMIHAIIMHUX ITiH
(TapuiB) Ha cBOI TOBapH, IO MPU3BOAUTH JI0 MOPYIIEHHS IIPaB CIIOKUBaYiB 200 0OMEX ye
IpaBa OKPEMHUX CIIOKHUBAUIB; BCTAHOBJICHHS MOHOIIOJILHO HU3BKUX IiH (Tapu(diB) Ha CBOI
TOBapH, 10 MPU3BOANUTH A0 OOMEXEHHS KOHKYPEHITIi.

3akoH Ykpainu "[Ipo 3aXUCT eKOHOMIYHOI KOHKYpPEHIIi" BU3HAYAE EKOHOMIYHY
KOHKYPEHIIIIO SIK 3MaraHHs MK Cy0’€KTaMHu TOCTIOAapIOBAHHS 3 METOIO 3700YTTS 3aBISKH
BIIACHWM JOCSTHEHHSM IIepeBar HaJl HIIMMH Cy0 €KTaMH TOCIIOapIOBAHHS, BHACIIIOK
YOro CIIOKUBadi, Cy0’ €KTH TOCTIOJAPIOBAHHS MAIOTh MOXKIIUBICTH BUOMPATH MiX KLUTbKOMa
MIPOAABIIMH, TOKYIIISIMHA, a OKpPEeMHH Cy0’€KT TOCHOJaproBaHHS HE MOXKE BH3HAYaTH
YMOBH 000pOTY TOBapiB Ha pUHKY. KOHKYPEHIIis BUCTyIA€ (yH/ITAMEHTaJIbHIM €JIEMEHTOM
PUHKY, 3aBJISKH SIKOMY JIOCATA€ThCS 30aJaHCOBAHICTh MK TOMUTOM 1 TMPOMO3HUIIIEIO.
Cy0’exTH TOCIIOTapIOBaHHs, OpTaHH BIIAJH, OPTaHU MICIIEBOTO CAMOBPSTyBaHHS, a TAKOXK
OpTaHH aJMiHICTPATHBHO-TOCIIOAAPCHKOTO YIPABIIHHA Ta KOHTPOIIO 3000B’s3aHi
CHPUATH PO3BUTKY KOHKYPEHIIi Ta HE BUMHATA OYyIb-SIKUX HEMPaBOMIpPHHUX i, AKi
MOXYTh MaTH HETaTUBHUN BIUIMB Ha KOHKYPEHLIO.

3rizno 3 3akoHoM Ykpainu "[Ipo AHTHMOHOHONBHHMN KoMiTeT YkpaiHu',
OCHOBHHUM 3aBAaHHSM LILOTO OpTraHy € y4JacTb y (popMyBaHHI Ta peanizaiii KOHKYpEHTHOI
MOJITUKU B YaCTHHI 3iICHEHHS JIEP>KaBHOTO KOHTPOIIO 32 JOTPUMAHHSM 3aKOHOJaBCTBA
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PO 3aXUCT EKOHOMIYHOI KOHKypeHIHiil. Llefi 3axucT Mae 3ailicHIOBaTHCS Ha 3acajgax
PIBHOCT1 Cy0’€KTIB TOCIIOIApIOBAaHHS Mepel 3aKOHOM Ta MPIOpUTETY NpaB CIIOKHUBAYIB,
3armo0iraHHs, BUSBJICHHS 1 MPUOMHEHHS MOPYLIEHb 3aKOHOJABCTBA NP0 3aXHCT
E€KOHOMIYHOT KOHKYPEHIIii.

BusHadyeHo MOpyIIEHHS 3aKOHOJABCTBA MPO 3aXHCT €KOHOMIYHOI KOHKYPEHIIi.
Takumu MOPYLIEHHSIMU, 30KPEMA, €:

- 3JI0BKMBAHHSI MOHOIIOJIBHUM (JJOMIHYIOUHNM) CTAHOBHILIEM;

- AHTHKOHKYPEHTHI Jii OpraHiB BjaJu, OpraHiB MICLIEBOIO CaMOBPSIyBaHH,
OpraHiB aJIMiHICTPaTHBHO-TOCIOAAPCHKOTO YIPABIIHHS Ta KOHTPOITIO.

- aHTUKOHKYPEHTHI Y3rO/DKEHI JIii; KOHIIEHTpaIlis 0e3 OTpUMaHHs BiAMOBIIHOTO
JI03BOITy OpraHiB AHTUMOHOIOJBHOTO KOMITEeTy YKpaiHH y pasi, SKII0 HasSBHICTh TAKOTO
JI03BOJTy HEOOX1IHa.

3ynmuHEMOCh Ha TMEpUIOMY BHUJI TOPYHIEHb - 3JI0BXXHUBAHHI MOHOIOJHHUM
(moMiHylOYMM) CTaHOBUIIEM. MOHOIOIBHUM (JIOMIHYIOYHM) BB)KAETHCS CTAHOBUIIE
Cy0’€KTa TOCIOAAPIOBAHHS, YaCTKa SKOTO Ha PUHKY TOBapy IEpeBUINye 35 BiJICOTKIB,
SIKILIO BiH HE JIOBEJIE, 1110 3a3HAE 3HAYHOI KOHKYPEHIIIT.

MOHOIIONBHUM (JOMIHYIOUHMM) TaKOX MOXKe OyTH BH3HAHE CTAHOBHIIE Cy0’ €KTa
TOCIIO/IapPIOBAHHS, SKIIO HOTO YacTKa Ha PHHKY TOBapy CTaHOBHUTH 35 abo MeHie
BIJICOTKIB, aji¢ BIH HE 3a3HA€ 3HAYHOI KOHKYPEHIlii, 30KpeMa BHACJIIOK ITOPiIBHSIHO
HEBEITMKOT0 PO3MIpy YaCTOK PUHKY, SIKI HAJISKATh KOHKYPEHTAM.

BusznadaeThcs, 1m0 KOXKeEH 13 TBOX UM OUTBIIE Cy0’ €KTIB TOCTIONAPIOBAHHS 3aiiMae
MOHOITOJTbHE (IOMiHYIOU€) CTAaHOBHINE Ha PUHKY TOBApy, SKIIO CTOCOBHO IEBHOTO BHIY
TOBapy MK HAUMH HEMa€ KOHKYpEHIlii a00 € He3HaYHa KOHKYPEHITIS 1 MO0 HUX, pa3oM
y35ITUX, BUKOHYETHCS OZIHA 3 TAKUX yYMOB: HA I[bOMY PHUHKY Y HBOTO HEMAa€ >KOIHOTO
KOHKYpEHTa; HE 3a3Ha€ 3HAYHOI KOHKYPEHIli BHACHITOK OOMEXKEHOCTI MOMKIIUBOCTEH
JIOCTYIy IHIIMX CyO’€KTiB TOCIOJApIOBaHHS MIOAO 3aKYIiBIi CHPOBHHH, MaTepialiB Ta
30yTy TOBapiB, HasABHOCTI Oap’epiB mJs [OOCTYIly HA PHHOK IHIIHX Cy0’€KTiB
TOCITOAAPIOBAHHS, HASBHOCTI ITUJTBT UM IHITAX OOCTABUH.

MOHOTIONBHUM  (IOMIHYFOUMM) BBa)KAETHCSI TAKOXK CTAHOBHINE KOXHOTO 3
KUTPKOX CYO’€KTiB TOCIOIAPIOBAHHS, SIKIIO CTOCOBHO HHUX BHUKOHYIOTHCS TaKi YMOBH:
CyKyIlHa YacTKa He OulbIle HiK TPhOX CyO €KTiB TOCIIONAPIOBAHHS, SIKUM Ha OJHOMY
PUHKY HaJIeXaTh HAHOLIBIII YaCTKH, TepeBuIye 50 BiICOTKIB; CyKyITHA YacTKa He OiibIne
HDK T’ATH Cy0’ €KTiB TOCMONAPIOBAHHS, SKAM Ha OJHOMY PHHKY HaJjeXaTh HaWOLTBII
yacTku, nepeBunrye 70 BiICOTKIB i MpW IIbOMY BOHH HE JOBEIYTh, IO MUK HUMH €
KOHKYPEHILisl.

3 TOYKH 30py 3aKOHOAABCTBA PO 3aXUCT EKOHOMIYHOT KOHKYpEHIIii Cy0’eKTOM
TOCIIOIAPIOBAHHSA € SIK OKpeMa opuanyHa 4d ¢i3udyHa ocoba, M0 3aiMaeThCs
TOCIOAPCHKOI0 JISITBHICTIO, TaK 1 Tpyma Cy0 €KTIB TOCIIOAAPIOBAHHSA, SIKIIO OIWH a0o
JIEKLThKa 3 HUX 3IMCHIOIOTh KOHTPOJb HaJl iHIITHMH.

MoHomnonbpHe (IOMIHYIOU€) CTaHOBUIIE CyO’€KTIB TOCHOJApIOBaHHS HA PUHKY
BHU3HAYAETbCd AHTHMOHOIOJIBHUM KOMITETOM YKpaiHu BinnoBigHo a0 Meroauku
BHU3HAYEHHSI MOHOIOJBHOIO (JOMiHYIOUOro) CTAaHOBHMILA CyO’€KTIB IOCIIOAAPIOBAHHS Ha
PHUHKY.

Meror0 BH3HAYEHHS MOHOIOJIBHOIO (JOMIHYIOWOIr0) CTAaHOBUIIA CYyO’ €KTIB
rOCIO/IaPIOBAHHS Ha PUHKY € OTPUMAaHHS HeoOXiAHO1 iHpopMaLii g MpUHHATTS PillleHb
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3 NHUTaHb PO3BUTKY 1 3aXHCTy €KOHOMIUHOi KOHKYpEHLii, 30KpemMa JIeMOHOIMOMi3amii
CKOHOMIKH, aHTUMOHOIOJIBHOTO PpEryJIOBaHHS, KOHTPOJIO 3a Y3TO[KEHHUMH MisMH,
KOHIICHTPAI[I€10; KOHTPOJIO 32 AOTPHUMAaHHSIM 3aKOHOAABCTBA PO 3aXUCT E€KOHOMIYHOI
KOHKYPEHIil; 3aXWCTy IiHTepeciB CyO0’€KTiB TOCIONApIOBaHHS, Tpylm CyO’ €KTiB
TOCIIO/IAPIOBAHHS Ta CIIOKUBAYIB Bifl HOrO TOPYIICHb.

BucnoBku. Came 1o co06i MOHOMONBEHE CTAHOBHILE 3aKOHOM HE 3a00pOHSETHCH,
3a00pOHSETHCS 37I0BKHBAHHS MOHOIIOJILHUM (JIOMiHYIOUMM) CTAHOBHUIIIEM HAa PUHKY, SIKE 1
TSATHE 32 COOO0I0 BiIOBIAAIbHICTb.

SK 37MOBXHMBAaHHS MOHOIOJIBHUM (JOMIHYIOUMM) CTAQHOBWIIEM Ha pPUHKY
pO3MIIANAOTECA  Jii 4M  OE3NMisUIBHICTE CyO’€KTa TOCHONAPIOBAHHS, SIKUM 3aiimae
MOHOITOJTbHE (JJOMIHYIOU€E) CTAHOBHILE HA PUHKY, IO IPU3BEIH a00 MOXKYTh MTPU3BECTH JIO
HENIOMYIIEHHS, YCYHEHHS 4Yu OOMEXKEHHS KOHKYPEHIIi, 30KpeMa OOMEXKeHHS
KOHKYPEHTOCIPOMOXKHOCTI 1HIINX cy0’€KTIB rocrojaproBaHHs, abo yIeMIIeHHs IHTepeciB
THIINX Cy0’ €KTIB TOCIIOJAPIOBAHHS YW CIIOKMBAYIB, SIKi OyJIM O HEMOXKITUBUMH 332 YMOB
ICHYBaHHsI 3HAYHOI KOHKYPEHIIil Ha pUHKY.

3J10B)XKMBaHHSIM MOHOIIOJIBFHUM (JIOMIHYIOYMM) CTAaHOBHUIIIEM Ha PHUHKY, 30KpeMa,
BHU3HAETHCS: 1) BCTAHOBJIGHHS TAaKUX IIiH YM IHIIUX YMOB MNpHJ0aHHS abo pearnizarii
TOBapY, SIKi HEMOXKIIMBO OYyJI0 O BCTAHOBHTH 32 YMOB ICHYBaHHS 3HAYHOI KOHKYpEHIIil Ha
PHHKY; 2) 3aCTOCYBaHHS PI3HHUX IIiH YW PI3HUX IHIIMX YMOB JO PIBHO3HAYHUX YroOf 3
cy0’eKTaMu TOCIOAaPIOBAHHS, MPOAABIIMH YK MOKYIISIMHU 0€3 00’ €KTUBHO BHUIIPABIaHUX
Ha Te¢ TmpuuuH; 3) OOYMOBIEHHS VKIAJaHHS yroAg NPHHHATTAM Cy0’ €KTOM
TOCIIOAAPIOBAHHS JONAaTKOBUX 3000B’SI3aHb, SKi 3a CBOEIO IMPUPOIOI0 abo 3TigHO 3
TOPTOBHMH Ta IHIMUMH Y€CHUMH 3BUYASIMHU Y TAIPUEMHATIBKIHN TISUTBHOCTI HE CTOCYIOTHCS
IpeaMera I0ropopy; 4) oOMeXeHHsI BUPOOHHUIITBA, PUHKIB a00 TEXHIYHOI'O PO3BUTKY, 1110
3aBAI0 UM MOXKE€ 3aBAATH IIKOAW IHITUM CYO’€KTaM TOCHOMAPIOBAHHSI, ITOKYIIIISM,
MPOAABIIM; 5) "acTKkoBa ab0 MOBHA BimMoBa Bif mpuabaHHA abo peaiizamii ToBapy 3a
BiJICYTHOCTI aJbTEPHATHBHUX JDKEPEN peaizarii ui nmpuadaHHs; 6) CyTTeBE OOMEXEHHS
KOHKYPEHTOCIIPOMOXKHOCTI IHIMX Cy0’€KTIB TOCHOJapIOBaHHS Ha pUHKY 0€3 00’ €KTHBHO
BUIIPAaBJAHUX HA T IIPUYMH; 7) CTBOPEHHS IEPEIIKOA JOCTYIY Ha PUHOK (BUXOLY 3 PUHKY)
Y YCYHEHHS 3 PUHKY IPOJABIIIB, TOKYIIIIIB, IHIINX Cy0’€KTIiB TOCTIOJaPIOBaAHHSI.

3a3HadveHi MpaBOBi aKTH CTBOPIOIOTH TaK 3BaHy HOPMaTHUBHY MOJAETh MEXaHI3MY
MpaBOBOTO 3a0e3medeHHsT OOMEXKEeHHS MoHomoni3My. HeomMmiHHOI0O 1i CKIaJ0BOIO €
BHU3HAYCHHS OPHIUYHOI BIATOBIAANBFHOCTI 3a BiAmoBimHI AisHHA. OKpiM HOPMAaTHBHOL
Mozeni oOMeKeHHsT MOHOIIONI3MY 3TaJlaHuii MeXaHi3M Ma€ BKIIOYATH MOJENb MPOIECy
BH3HAYEHHS MOHOIOJIBHOI'O CTAHOBUINIA.

3TigHO 3 CHCTEMHHM ITiIX00M, MEXaHi3M MPaBOBOTO 3a0e3MeUeHHs] OOMEXESHHS
MOHOIIOJI3MY TTOBHHEH BKIIIOYATH TAKOXK 1 OpraHi3aliitHO-CTpyKTYpHi 3acobu peamizartii
BHIIIE3ralaHoi HopMaTuBHOI Mozeni. Lle, mepm 3a Bce, opraHu AHTHMOHOIOJBHOTO
Komitery Ykpainu. Came 11l OpraHd BU3HAYalOTh MOHOIIOJbHE (IOMiHYIOY€E) CTAHOBHUIIIE
Cy0O’€KTiB TOCHOAApIOBaHHA HAa PHUHKY BIANOBIIHO 10 MeETOOUKM BH3HAYEHHS
MOHOTMOJBHOTO (JIOMIHYIOYOT'0) CTAHOBHINA Cy0’€KTiB TOCIIOIAPIOBAHHS HA PUHKY.

Posrisin  3a3HaueHWMX CKJIQJOBHX MEXaHi3My IPaBOBOrO  3a0e3MedeHHs
OOMEXEeHHSI MOHOIIOJNI3MY [JO3BOJISIE IX HE TUIBKM CHCTEMAaTH3YBaTH, a W BHUSBHTH
JOCTATHICTh MPABOBOI'0 PEryIIOBaHHS 1X AISIIBHOCTI, OB’ S3aTH MOJI0KEHHS BiAMOBIIHUX
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HOPMAaTUBHO-TIPABOBUX AaKTiB 3 METOIO MiIBUIICHHS PiBHS iX Y3TO[KEHOCTI, a OTkKe i
e(EKTUBHOCT!I.
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MOPIBHSUIBHAM AHAJII3 CTAHY TA IEPCIIEKTUB PO3BUTKY
JEPXKABHO-ITIPUBATHOI'O IAPTHEPCTBA B YKPATHI TA KPATHAX
€BPOIIEIICBLKOI'O COIO3Y

Anomauyia. Cmamms npuceésyenHa O0O0CHIONCEHHIO THCIMUMYMY O0epICABHO-
NpUeAMHO20 NApMHEPCmed. [epicagHo-npusamne NAPMHEPCMBEO € NPUKIAOOM
63a€MO0Il opeanie 0epiHcasHOl 610U 3 NPUSAMHUM CEKMOpom. Memoio nodionoir
83AE€MOOIL € OMPUMAHHSL 8U200U 0151 000X CIMOPIH ULTISIXOM Peanizayii pisHUX npocKmis,
a came cnisnpayi 0epaicasu ma RPUSAMHO20 cekmopy (6y0isHUYMB0 iHpacmpykmypu,
inHo8ayii ma mexHonozii, ocgima ma Hayka mowo). Y yiti pobomi posenadaromscs
NONIMUKO-NPABOBI  acnekmu  00C8i0Y  BUKOPUCAHHS — MEXAHI3MIB  0epIHCABHO-
npusamHo2o napmuepcmea Ha mepumopii kpain €gponeticokozo Corw3sy ma Ykpainu.
Tosopsiuu npo OeparcasHO-NpUBAMHe NAPMHEPCMEO, 8 NEPULY Uep2y, 6apmo Mamu Ha
yeasi 3aemooito nyoniuHo2o napmuepa, 3 00H020 OOKY, ma NPUEAMHO20 nApmuepa, 3
iHWo20 OOKY, WO 30ILCHIOEMbCA HA NIOCMABT YKIAOEHOI 3a pe3y1bmamamu KOHKYPCHUX
npoyedyp yeoou npo oepaicagHo-npusamue napmuepcmeo (HIII1), cnpamosanoi Ha
nioBUWeHHs AKOCi Ma 3a0e3nedeHHss 00CMYRHOCIMI NOCLye HACENEHHIO, d MAaKONC HA
3aNyYeHHs 8 eKOHOMIKY NPUBAMHUX THEeCmUYiil.

Heporcasno-npusamme napmuepcmeo — ye c80EPiOHUIL IHOUKAMOP MO20, SAKUM
YUHOM Y Kpaini po3euneHi 8iOHOCUHU Midc Oi3Hecom ma e1adow. Ilpobremamuka
0epIICasHO-NPUBAMHO20  NAPMHEPCMEA  MPUBANO MA  AKMUBHO  PO32NA0AEMbCS
3apYOIdCHUMU UEHUMU, SKI HANPAYI08A CYIMMEEY MEMOOON02iuHY OA3y, Wo AL
8i000PAdICEHHS Y PEKOMEHOAYIAX W00 OepIAHCABHO-NPUBAMHO20 NAPMHEPCEA MAKUX
opeanizayiu, sx Ceimosuti 6anx, Misicnapoonuii ma Asiamcvkuil OaHKu peKoHCmpyKyii
ma pozeumxy, FOHKTA/], €eponeiicoka xomicia, ECKATO; y doceidi nayionanbrux
cmpameeit 3 imnaemenmayii [ possunenux Kpain mowyo.

Knwuoei cnosa: oepocasno-npusamue napmuepcmeso, npago, €C, Yxpaina,
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3aKoHoOdasue 3abe3neuenHs, 00 ’'€Kmu  0epHCABHOL  GLACHOCMI, 20CNO0APCHKA
Oisinbricmy, npaso €C, NOpiHATbHE NPABO3HABCMEO, NPUBAMU3AYISA, OEPIHCABHE
VAPAGNIHHA.

Abstract. The article considers such a concept as public-private partnership.
Public-private partnerships are an example of interaction between government and the
private sector. The purpose of such cooperation is to benefit both parties through the
implementation of various projects. This paper examines the political and legal aspects
of the experience of using public-private partnership mechanisms in the European
Union and Ukraine. Speaking of public-private partnership, first of all, we should keep
in mind the interaction of the public partner, on the one hand, and the private partner,
on the other hand, carried out on the basis of a public-private partnership agreement
(PPP), aimed at improving the quality and accessibility of services to the population,
as well as attracting private investment in the economy. Public-private partnership is a
kind of indicator of how the country has developed relations between business and
government. If the country has a developed mechanism of public-private partnership,
we can talk about building a kind of relationship on an equal footing. After all, in the
framework of this kind of relationship, both rights and responsibilities will have and
will be taxed by each of the parties. Both business and government benefit from such
cooperation, but at the same time incur some costs. The answer to the difficult economic
situation in the state property sector is the generally accepted world practice of public-
private partnership (PPP), the advantage of which is the involvement of traditionally
public sectors of private business practices, as well as the desire to eliminate the
shortcomings of both methods of management. responsibilities and risks. The issue of
public-private partnership has been long and actively considered by foreign scholars,
who have developed a significant methodological basis, which is reflected in the
recommendations for public-private partnership of organizations such as the World
Bank, International and Asian Banks for Reconstruction and Development, UNCTAD,
European Commission, ESC; in the experience of national strategies for the
implementation of PPP of developed countries, etc.

Keywords: public-private partnership, law, EU, Ukraine, legislative support,
state-owned objects, economic activity, EU law, comparative jurisprudence,
privatization, public administration.

AKTyalbHiCTh JOCHiIKeHHs. BUBYEHHS JOCBILYy TOJITHKO-TIPaBOBUX
aCMeKTIB peaizalii JAep)KaBHO-TIPUBATHOTO MapTHepcTBa €C € BaXKIMBUM €TarioM Y
po3po0Ii 6aueHHS PO3BUTKY

bOTO IHCTUTYTY B YKpaiHi. OCHOBHHUM JKEPEIOM PEeTryITIOBaHHS BiTHOCHH y
cdepi nepkaBHO-IIPUBATHOTO MapTHepcTBa € 3akoH Ykpainu «lIpo nepkaBHO-
npuBatHe naptHepcTBo» Ne 2404-VI (nani — 3akon), sikuii HabpaB unHHOCTI 31.10.2010
p. 1 BU3HAUMB OpraHi3alliifHO-TIpaBOBi 3acajyl B3a€MOIIi JepKaBHUX IMAPTHEPIB i3
MIpUBAaTHUMHU IMAPTHEPAMU W OCHOBHI NpUHOUIN ACPKABHO-IIPUBATHOI'O MAPTHEPCTBA
Ha JIOTOBipHIiN OCcHOBI [1].

AHaniz  ocra”HHix  gochimkenb.  CyTHICTb  J1ep>KaBHO-IIPUBATHOTO
MapTHEPCTBA, HOro pojb Ta BIUIMB Ha CTAHOBJICHHS B3a€MOi1 Oi3HeCy 1 BIaaAM B pi3HUNA
Yyac JochimKyBaiau 3apyOikHi BueHi: JI. AGankin, B. Anbena, B. BapnaBcbkuid, Jx.
Ketinc, P. Koys, B. Mixees, [1. Camyenscon, M. Cacaki, B. fkynin, €. fcid Ta iHmmi.

93



DICTUM FACTUM roCnoaAPChbKE IPABO. TOCIOJAPCHKE IIPOLECY AJILHE ITPABO

[opsin 3 unM, y BITYUU3HSHIN HAayLi JOCTIHKEHHIO JIepKaBHO-TIPUBATHOTO MAPTHEPCTBA
X0 i Oynu npucBstueni podotu /. bonpapenka, O. Binnuk, I'. 3agoposxkHoro, 5. Kasiok,
A. Komnora, Il. Kynuauua, B. Kpyrmosoro, I. 3amarpinoi, M. Maicypanze, B.
Maxinuyka, O. [IpomkypatoBa, C. Cimaka, ofHaK CHCTEMHOT0, (pyHIaMEHTaJILHOTO
aHaJi3y JaHWUX MPABOBHX SBUII HA CHOTOAHI HE OYJIO MPOBEAEHO.

Mera crarTti — 34iHCHHTH TOpPIBHSUIBHMN aHaji3 CTaHy Ta NEPCIEKTHB
PO3BHUTKY JA€p’KaBHO-IIPUBATHOTO MapTHEPCTBA B YKpaiHi Ta KpaiHax €BpOIEHCHKOr0
Corozy.

Bukiaax ocHoBHoro marepiamy. BuBuYeHHS JOCBify NONITHKO-IIPaBOBUX
aCIIEeKTIB peaizalii JepKaBHO-IPUBATHOTO MapTHepcTBa €C € BaXXJIMBUM €TarioM Y
po3pol1i OadeHHsT PO3BHTKY IBOrO IHCTUTYTY B YKpaiHi. OCHOBHUM JKepernoM
peryJitoBaHHs BiTHOCHH y c(hepi Aep:KaBHO-TIIPUBATHOIO IAPTHEPCTBA € 3aKOH Y KpaiHU
«[Ipo nepxxaBHO-nipuBaTHE mapTHepcTBO» Ne 2404-VI (mani — 3akoH), sikuii HaOpaB
guaHOCTi 31.10.2010 p. 1 BHU3HAYMB OpraHi3alidfHO-IPaBOBI 3acaid B3aEMOJIl
Jiep’)KaBHUX TAapTHEPIB 13 MPUBATHUMU MapTHEPAMH H OCHOBHI NPUHIIMITK JIEp>KaBHO-
MPUBATHOTO MAPTHEPCTBA Ha JIOTOBIpHiN ocHOBI. EBONIOIIIS polti IepKaBu B €KOHOMIII
CBIIYMTH TIPO T€, 110 XapaKTep i METO/IM ii yJacTi B EKOHOMIYHHX MpoIiecax MOCTIHHO
3MIiHIOIOTHCS [8].

Ha choromHi 3ajuInarOThCs HEPO3B’SA3aHMMH 0araTo BaKJIMBUX I[IUTaHb,
30KpeMa 3MicT 1 (OopMH, IHTEpecH CTOpiH, MEXaHi3M peai3allii, a TakoX CrocoOu
epexkruBHOro 3acrocyBanas JIIIII B ykpaiHChKOMY JIepKaBHOMY VIIpaBJIiHHI ©
CKOHOMIYHIM MOojiTHII. TakuM YMHOM, HAyKOB1 JOCIIKEHHS Ipoiecy (HOpMyBaHHS
THCTUTYTY JAeprKaBHO-TIpuBaTHOTO TTapTHepersa (AI1I1) 1 MmexaHi3MiB HOTO TPaKTHIHOL
peamizartii MpeIcTaBIsSIOTh BUCOKY IIHHICTD TSI IEP>KaBH 1 PUBATHOTO Oi13HECY.

JlepaBHO-TIpUBATHE TAPTHEPCTBO MA€ MIMPOKUI CIIEKTP pi3HUX (opm, a came:
[le yroau, sIKi HaJaroThCs NMPUBATHUM TapTHEpaM Ha BUKOHAHHS POOIT 1 HaJaHHSA
MOCTyT, HA YIPaBIiHHA, Ha MOCTa4YaHHS MPOMYKIl Ul JepKaBHUX 1 CYCHUTBHUX
moTped, JOroBOpH TEXHIYHOI JOMOMOTH; KOHIIecCii, (hiHaHCOBHIA JI3WHT, OPEH/IA, YTOAH
PO PO3MOLT MPOAYKIIii, MAPTHEPCTBO Y MOMITHYHIH cepi Ta iH.

Hacammepen, HeoOXimHO 3pO3yMiTH, IO € JAepP>KaBHO-TIPUBATHUM
[apTHEPCTBOM. Buxonsum i3 camMoro TepMmiHy, MOXXKHa CTBEPIDKYBAaTH IPO T€, LIO
JepKaBHO-TIPUBATHE MMAPTHEPCTBO — I¢ HAcaMIiepen CHIiBIpallsd, a TOYHIle MilfHa
B3aEMOJIA Biaaud Ta Oi3HECY, B paMKax SIKOi 3MIMCHIOETHCS BHPOOHHUIITBO TOBApIiB
Ta/a60 mocyr. OCcoOIMBICTIO TAKOTO CITIBPOOITHUIITBA € T€, IO BCi PU3UKH Ta BUTOIH
MONIEHI MDK CTOpOHaMHM IMX BIiZHOCHH. A0O X TMOAIOHYy B3a€EMOMII0 MOXKHA
pO3TISIaTH K 3aXO0JIH, HAILJIEHI Ha TIOAOMAaHHS Oy/Ib-IKIX OOMEXKEHb Y CYCITUTEHOMY
CEKTOpi Yy 3B'A3KY 3 BIICYTHICTIO HEOOXiTHOT'O KaIliTaiy.

Ha nymKy neskux HOCHIIHHUKIB, BapTO OKPECIIOBATH JEpKaBHO-TIPUBATHE
MapTHEPCTBO SIK «CYYacCHUH B3ipelb JAEpKaBHOrO YOpaBiiHH». JlocmigHuku
3ayBaXXylOTh 1 T€, 110 HA CHOTOJHI HE ICHYE 3arajbHOi, €INHOI MOAENI, & TAKOX THUX
MEXaHI3MiB, 3TiJHO 3 SKHMHU 3HIHCHIOBATHUMETHCS JaHa B3a€MOJIisl, TPOTE TOJIOBHOIO
3arajibHOIO /17151 BCiX (DOPM PHCOIO € IparHeHHs 000X CTOPiH A0 cHinbHOI MeTH [2].

3arajiomM, Jep:KaBHO-TIPUBATHE MAapPTHEPCTBO CTAJI0 CBOTO POAY PE3YJILTATOM
«Kypcy Ha nibepaizaliio Ta CKOpOUEHHs JIepKaBHOI yyacTi B ekoHoMili». [Ipote, He
BapTO JyMaTu Mpo Te, IO Jep>KaBa MOBHICTIO «BIIXOIUTH BiJl CIIpaBy 1 BCe MEPEXOAUTh
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710 YK IpUBaTHHX iHBecTOPiB. [IpaBo BIacHOCTI XapaKTepu3yeThCs PSIIOM IIPAB, a came
BCIM BiJIOMHMH — BOJIOJIITH, KOPUCTYBATHUCS Ta PO3MOPSAIKATHUCS, SKi € 3MICTOM IpaBa
BiacHOcTi. O0'€KTOM BiTHOCHH y paMKaXx JepKaBHO-IIPUBATHOTO TAPTHEPCTBA TAKOX €
Halyacrimie 0yaro, SKOMy BIacTHBI I1i mpaBa. | skmo Oi3Hec 37aTHUH BOJOAITH Ta
KOPUCTYBaTHCS 00'€KTOM JIaHUX BIJHOCHH, TO Jiep)KaBa 30epirae 3a coOO IMpaBo
posmnopsikatucss HUM. Lle TOBOpUTH Mpo Te, IO HaBiTh HE3BaXKAIOUM Ha Te, IO
peanizauis mpoekry /Il nosHicTio mepedyBae y cepi NTOBHOBa)XEHb MPUBATHOTO
CEKTOpY, A0JIS IILOTO MPOEKTY BiJl MOYATKY 70 KiHIISI 3aJI€KHUTh Bix Aepkasu [3].

Ilepen TuMm sk cratm wieHoM €C, 0arato JaepkaB YIOCKOHAIIIOBAIU
3aKOHOJIABCTBO Yy c(hepax JiepKaBHO-IIPUBATHOTO MapTHEPCTBA, 100 BIAMOBIAATH UM
KpHUTEpisM, 1110 OyI0 YMOBOIO BXOKEHHS JI0 CKiiany €Bporeiicbkkoro Coro3y. Sk yxe
3rajlyBajiocsi, OJHUM 3 E€KOHOMIYHHMX KPHUTEpiiB € HasSBHICTh y JAepXaBi pUHKOBOT
CKOHOMIKH, OJHUM 13 MOJITHYHMX — JeMOKpatii. JlaHi MOKa3HWKM OUIbIN, HIXK
COPUSTINBI JUIS PO3BUTKY JEepKaBHO-IPUBATHOrO mapTHepcTBa Kpainu. lle
00YMOBIICHO THM, 1110 JIEPIKaBH, sIKi CTaIH WieHOM €Bporeichbkoro Coro3y Mi3Hille, siK
1 YKpaiHa, CBOro yacy HaJIe)Kaji JI0 COLIaTICTUYHMX JEPIKaB, y AKUX OyJjia HEMOXKJIMBA
HasBHICTh PHUHKOBOI €KOHOMIKHM, a 3HA4WTh, 1 MEXaHI3My Jep>KaBHO-IPHUBATHOI'O
MapTHEPCTBA, 110, TAM CAMHM, CTAaBUTh yCi KpaiHU y HepiBHI yMOBH. Tak, HalpuKIa,
[MpuBatHa ®inancoBa [HimiaTuBa Brepiie Oyna peanizoBana y Benmukobpuranii 1992
POKy, TOJi SIK B YTOpIIWHI, sika crana wieHoMm €Bporneticbkoro Coro3y y 2004 porii,
COIiaTiCTHIHUN ycTpiit 30epiraBcs ax a0 1989 poky, mpu skoMy, SK 3raayBajocs,
ICHYBaHHS JepKaBHO-TIPUBATHOT'O TMApPTHEPCTBA OyJI0 MaloOMMOBiIpHO. THM caMuM,
BapTO 3ayBAKUTH T€, IO 1151 CUTYAIIisI CTAaBUThH JCP’KaBH B HEPIBHI YMOBH (HOpMYBaHHS
epekTMBHUX Ta BiampampoBanux MexaHismiB L. Psx gepxaB MaTuMyTh
npedepeHIrii, a caMe, HasIBHICTh OUTBITION0 YacOBOT'0 TIEPiony, B KU Oyira MOXKINBA
peamnizamis mexanizmy JIIIT [2].

€mHoro kpainoto €C, sika xomHOro pasy He Bhamacs ao mexanizmy JIIII 3a
Bech mepiox € Dinnsgumia. o kpaiH, y SKAX AOCBiX pearnizamii MPOEKTIB Aep:KaBHO-
MIPUBAaTHOTO TApPTHEPCTBAa 3BEIACHWU OO0 MIHIMyMy, HalexaTs: ABctpis, ['permis,
JrokcemOypr, Ilopryramis, lsemnis. Hanpuknan, ABcTpis BmaBamacsi 10 MexaHi3My
JIIII nutne omwa pas, y 2013 pori. I'pertis moBepHyacs 1o moxiOHOT MPaKTUKH JIATIIE
y 2014 pori, micas T'STUPIYHOI «BiCYTHOCTI» y Iii Tamy3i BigHocuH. [lopTyramis x,
3a OIIHKOI EKCIIePTiB, OCTATOYHO BiaMoBmiacs Big mexaHizmiB HIIIT y 2013 porri.

Jus tux ke KpaiH, fKi MPakTHUKYIOTh peanizarito mpoektiB I (Anrmis,
Itamis, Icmanisa, Hinepnanmu, ®panmis, Ipnannis, bemeris, Himeuumna), Bapto
3ayBaXXUTH IO BIUIMBAE SKICTh aHTUKOPYIIIHHOTO 3aKOHOJABCTBA B KpaiHi HA PIBEHb
PO3BHUTKY Jep>KaBHO-TIPUBATHOrO TMapTHepcTBa. Hacammepen HEOOXITHO 3BEpHYTH
yBary Ha JIepKaBH, SIKi MiJTBEPUKYIOTH II0 Te3y CBOIM mpHukiagaoM. J[o Takux kpaiH
HaJeXUTh BenmukoOpuTaHis, sika € aOCOIOTHUM JIJIEPOM 32 CYMaMH, IO BULISFOTHCS
Ha mpoektu JIII1. Haifuacrime, xomTw, mo BHUIUIAIOTBCA IUIIE y I KpaiHi,
MEPEBHIYIOTh MOKA3HUKH B IHIIMX KpaiHax. [IpoTe BapTo BpaxoBYBaTH i TOW (aKT, 110
BenukoOpuranis € kpaiHOr 3 ogHUM 13 HalOUIbIIMX 00csriB BBII y €Bpomnelickkomy
Coro3i. Takoxx BenukoOpuTaHis € 0OJHI€I0 3 MEHII KOPYMIOBaHUX Aepxkas [4, c.48].
[l'oBopstum mpo TakWii YMHHUK SK MONITUYHHUNA ITUKI, MOXHA MPUITYCTHUTH, 11O PIBEHb
peaizaiii gep>kaBHO-TIPUBATHOT'O MMAPTHEPCTBA 3IaTHHUI 3POCTH B MEPioT HAOIMKEHHS
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TepMiny BuOOpiB. Lle Moxe OyTH apryMeHTOBAaHO THM, IO IS OYIb-SKOTO MOJITHKA
TOJIOBHOIO METOIO € mepeoOpanHs. Llel acriekT € akTyadbHUM Ui YKpaiHu OLTbLIO0
Miporo y mopiBHsHHI i3 €C, pote i B €C BiH € JOCTaTHHO aKTyaTbHUM MUTaHHAM. | 115t
TOro, mooO il MocArTH, HEOOXiTHO MPUBEPHYTH YBary, a OT)Ke, 1 TOJIOCH BHOOPLIB.
[IpoekTn nep>kaBHO-MPUBATHOTO MApTHEPCTBA MOXKHA BBAKATH TUMH (DaKTOpaMHu, 110
371aTHI X 3a0€31eUnTH.

OcKibKY, HaYaCTillIe peai30BaHi MPOEKTH € COIIAIbHO 3HAUYIIUMHU, TPO 1Ie
MOXHa CTBEP/KYBaTH, SIK MIHIMyM, BIAIITOBXYIOUHCH Bill TOro, B SIKMX cdepax Ta
rany3sx Jep:KaBHO-pUBATHE MapTHEPCTBO € HaimommpeHimmM. o Takux cdep
MOXHa BilHECTH 0XOpoHY 310poB's, chepy XKXKI', OyniBauuTBo gopir. Came Tomy y
peaitizaiii moiOHUX MPOEKTIB OyBa€ 3allikaBJieHa HE JIMIIIE IepKaBa, a i HaceleHHs |5,
c.45-46].

Hanpukinmi 3ayBakuMo Ipo Te, MO Taki (akTopH, SK HasBHICTh Yy KpaiHi
KOpYIIIii, a TaKOXX HAOMWKEHHsS TepMiHy BHOOpIB, MOXYTh BIUIMBATH Ha pPiBEHb
PO3BHUTKY JepKaBHO-IPUBATHOTO MapTHepcTBa. [IpoTe, BUpilIeHHS mpobieM, IIo
BUHUKAIOTh Yy 11l Taiy3i, 3HAXOAUTKCS 1 iepedyBaTuMe B Taly3i KOMIIETEHIIIT JiepiKaBu
[6, c.221].

[Ipu 3aifikaBiIeHOCTI BjaAXd B TaKOMY pOMAI BIIHOCHH, PIi3HI MpoOJieMu
E€KOHOMIYHOTO Ta TMONITHYHOTO XapakTepy BHPINIYBATUMYThCSI 1 HE CTaHYTh
MEPEIIKOJIOr0, sIKa 3Be/ie /IO MIHIMyMY, a00 TIOBHICTIO YCYHE, JIOCBIJ] TAKHUX BiTHOCHH.
3BuUaitHo, HE BapTO 3a0yBaTH i TIPO TE, MO YCIIX WX BIIHOCHH — II€, CBOTO POXY,
JIBOCTOPOHHIN pyX. OTXe, 3aliKaBICHICTh O13HECY 010 yIACT1 y TPOEKTAX JIEPIKABHO-
MIPUBATHOTO MAPTHEPCTBA TAKOK HEOOXiMHA. 3HOBY MOYKHA ITOBEPHYTHUCS JI0 TOTO, IO
CIIpPUSATINBA CKOHOMIYHA Ta TONITUYHA CHUTyaril B KpaiHi JWIIE CHPUATHMYTh
3pOCTaHHIO 3alliKaBIeHOCTI 0i3HecY. OCKUIBKY AeprkaBa Oyze I IPUBATHOTO CEKTOpa
CTaOUTHHUM Ta HAIITHUM IapTHEPOM.

BucHoBkH. Pyxaioumch 10 JIOTIYHOTO 3aBEpIICHHS TAHOTO JOCIHIKEHHS
X04eMO 3aKIEHTYBAaTH Ha TOMY, IO PO3BHUTOK J€p>KaBHO-IPUBATHOTO MapTHEPCTBA
JIO3BOJISIE CTBOPUTH CHHEPTII0 MOMKJIMBOCTEH OpTaHiB JIepXKaBHOTO YIPABIIHHSA
OpTaHiB MICIIEBOI'O CaMOBPSIYBaHHS, a TaKOX €(pEeKTUBHOCTI MPUBATHOTO KaIiTaly,
JIO3BOJISIE 3ATYIUTH 3HAUHI iHBeCTHIIIT B ekoHOMIKY. Mexanizm I mpu mpaBmimsHOMY
¢yHKIioNyBaHHI  3a0e3medye  OTpuMaHHS  OUTBII  IMUPOKHUX  TIEepeBar  Bij
KaIlTaJOBKIAJeHb, CTBOPIOIOYH  CHOPHSATINBI  MEPEAYMOBH I CTIHKOTO
30amaHcoBaHOrO pO3BUTKY. B VkpaiHi € macmTabHUil TOTeHIIaNT ISl PO3BUTKY
Oarateox (op™m Jep>kaBHO-IIPUBATHOIO MapTHEPCTBA, OAHAK JUISl HOTrO MPAKTUIHOTO
3aCTOCYBaHHS HEOOXiHE pillieHHS PsIy TPUHIIUTIOBUX ITUTAHb.

Takox BapTO 3a3HAYMTH, IO JUIS aHAJI3Y HEBHIIAQAKOBO Oyiio oOpaHO KpaiHu
€Bponeiicskoro Coro3y. OCKiNbKH KIIFOYOBI HONTITUYHI Ta EKOHOMIYHI TOKa3HUKH Y LIUX
KpaiHax ToTroxHi. Lle 3ymMOBIeHO THM, IO KpaiHam, sKi BUSBHIM OakaHHS HaOyTH
wireHcTBa €C, HEOOXITHO BIAMOBIAATH HU3I[I MOJMITHYHUX Ta €KOHOMIYHHUX KPUTEPIiB.
Came TOoMy B xomi poboTH Oynu BuUSBIEHI IEBHI KpuTepil, s[Ki JO3BOJATH
MpoaHaIi3yBaTH PiBEHb PO3BUTKY AEp>KaBHO-IIPUBATHOrO MapTHEPCTBa B KpaiHax €C,
KpiM 3araJlbHUX eKOHOMIYHUX Ta MOJITHYHUX MTOKA3HUKIB.

VYkpaiHCbkuii npuBaTHUN Oi3HEC 3anMIIA€ThCS 0arato B YOMY HE3PUIMM
YY4aCHUKOM B3aeMoJIil 3 Biasioro. ColliaibHa OpiEHTOBAHICTh Oi3HECY Ie HEIOCTATHBO
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po3BuHeHA. Benmukuii, cepenHiii, a Takok Maiuii Gi3HEC JAEMOHCTPYIOTh MparHeHHs
31e0LTBIIOro 10 OTPUMAaHHS HPUOYTKY, MEpepo3Noily KOIITIB OKETy, a He 10
IHBECTYBaHHS UM 1HIIOI y4acTi B TJI00QJIEHUX MPOEKTaX, 10 MAIOTh OCOOTMBE 3HAUCHHS
IUIs eKOHOMIKK Kpainu. EdexTBHEe mapTHEPCTBO MOXKIMBE TLNBKH 32 YMOBH ITOBHOI
SICHOCT1 Ta TependadyBaHOCTi CTpaTerii MoJalbIIOro PO3BUTKY KpaiHu. Y KpaiHax i3
PO3BHUHEHOI0 PHHKOBOK €KOHOMIKOK HakKomuueHo poctaTHid moceimx I, skuit 3
ypaxyBaHHSIM BITYM3HSHOI crielu(iku MOKke OyTH 3aCTOCOBaHHH.

3aranom, MOXHa JIHTH BUCHOBKY, III0 B PAMKaX €KOHOMIYHOI Ta MOJITHYHOT
CHUTYaIlil, [0 CIIPUATIIMBO PO3BUBAIOTHCS, @ TAKOXK O0OIIIBHOI 3aI[iKaBJICHOCTI CTOPIH,
Jep’KaBHO-TIPUBATHE TMAapTHEPCTBO Uil YKpaiHW CTa€ MEXaHi3MOM BUTIIHHUM JUIs
KOXKHOT'0, XTO 0a)ka€ CTaTH YYaCHUKOM TaKHX BiJIHOCHHH.
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TEOPISI CYCIIJIBHOI BE3IIEKH B CYYACHOMY
AJIMIHICTPATUBHOMY IIPABI

Anomauia: ¢ cmammi poszensioacmvcs npodiema 3ab6e3nedenHs CycniibHol
besneku 3 no3uyii Cy4yacHoeo aominicmpamusHoz2o npasd. Busnauacmvces cucmema
3abe3neyents CyCniibHoi be3nexu sk meopemuyHull Achekm AOMIHICMpamueHo2o npasa.
Cucmemamu3yomscsi  nNpuHyunu, memoou ma Qyukyii cycnitoHoi Oesnexu 6
aominicmpamusnomy npaesi. Cycninibha 6e3nexka nooaemscst 3 NO3uyii pyHOaMeHmanbHo20
AOMIHICIMPAmMu8H020 NPasa ma BUHAYAEMbCS AK il Hegld ‘emnuli enemenm. Cmamms €
V3A2ANbHEHHAM — HAYKOB020  OOCHIOJICeHH NPOOIeMAMUKU  CyCniibHoi  Oe3neku 6
aoOMiHICMpamueHomy npas.

Knrouoei cnoea: aominicmpamusne npaeo, cycniitbna Oesnexa, Qyuxuyii,
npuHyunu, Memoou.

Annotation

The scientific article is devoted to the analysis of the organizational and legal
foundations of ensuring public safety. The transformation of the subject of administrative
law and its components as a sphere of ensuring public safety through the prism of the
development and formation of administrative science has been determined. The
historiography of the doctrinal study of public safety as an integral part of administrative
law is clarified. The influence of the norms of administrative law on the state of ensuring
public safety and the possibility of transforming these norms has been established.

The theoretical foundations of the functioning of the system, ensuring public safety
are established: the concept of public safety is derived, an analysis of the content, goals,
principles and functions is carried out, the current state of legal support of public safety is
analyzed. The analysis of ensuring public safety in various administrative and legal
regimes is carried out, the spheres and types of ensuring public safety are determined.

The modeling of threats to public safety in time and space has been carried out.

The concepts of public safety, public safety, the phenomenon of public safety,
threats to public safety are proposed.

Possible options for the development of threats to society in various administrative
and legal regimes have been modeled.

The influence of public opinion on the activities of executive authorities, which
ensure public safety, has been investigated. The categories, principles, functions and
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methods of functioning of public opinion as an element of the system of ensuring public
safety are highlighted.

The mechanism for ensuring public safety has been structured as a combination of
legislative, managerial, and executive elements.

The levels of ensuring public safety have been systematized, proceeding from the
hierarchy of executive authorities, and the limits of influence on the state of public safety
have been determined.

The concept and features of public safety and ensuring public safety as an integral
part of administrative law have been determined. The administrative and legal bodies of
executive power and their administrative legal personality in activities to ensure public
security are analyzed in detail, the levels of influence of executive bodies on the state of
public security have been classified, and the system for ensuring public security by
executive bodies and local self-government bodies has been determined.

The features of the implementation and consideration of public opinion as
examples of measures to ensure public safety are determined and the main theoretical
foundations of the functioning of public opinion as an element of ensuring public safety are
determined.

Recommendations and concepts for improving the current legislation in the field
of ensuring public safety are formulated, including a number of specific proposals of a
theoretical and practical nature aimed at improving the mechanism for ensuring public
safety.

Key words: administrative law, public safety, functions, principles, methods

CyJacHHIl CTaH CYCHUIBHOTO PpO3BUTKY JCpXKaBH Ma€ IyalliCTUIHHH Ta
HEOMHOPimHUMA XapakTep. BindyBaeTbcs mopus B chepi HAyKOBO-TEXHIYHOT'O MPOTPECY Ta
BINITOBITHI dii JIep’KaBH, CIPSIMOBAaHMMH Ha IMIBHINECHHS I00pOOyTYy, 3abe3medeHHS
CYCIUTBHOI O€3TEeKH, KUTTS Ta 30POB’ sl TPOMASTH, BUHUKAIOTh PISHOMAHITHI KOH(IIKTH,
pe3yabTaTH JIOACHKOI MiSUTBHOCTI BXOMATH Y MPOTHUPIYYS 3 30BHIMIHIM CBITOM Ta
MPHUPOIO0, IO MPHU3BOJUTH IO BUHUKHEHHS 3arpo3 JKUTTIO OKPEMOi JIOJWHU Ta IUIHX
HaIlii. B TakuX HEMpOCTUX yMOBax Jep)KaBHE YIPABIIHHS MPU3HAYCHO JUIsT BUPINICHHS
aKTyaJIbHOTO MHUTAHHS HE TUIBKHW HAIiOHANBHOI Oe3leKH, a W CycHiIbHOI Oe3MmeKu K ii
HEBiJ]'€MHOTO EIIEMEHTY.

[ToTpibHO BH3HAUWMTH, MO (HEHOMEHONOTIS KaTeropii cycrmiibHa Oe3meka — Iie
MpOoIIeC 3apO/PKCHHS 1 CTAHOBIICHHS IIOTO MOHATTS Ta B3a€MO3B’S30K PO3BHUTKY JaHOT
KaTeropii 3 po3BUTKOM TaKHX IOHSTh, SIK «HAIIOHAIbHA Oe3MeKay, «eKOHOMITHA Oe3IeKay,
«aepxaBHa Oe3leka», «TpoMajichka Oe3meka», «TeXHOTeHHa Oe3leKa», «eKONOTidHa
Oesmeka», a TAKOXK BH3HAYCHHS MICIIS 1 poJi HABEACHWX MOHATH Y CTAHOBJICHHI KaTeropii
«cycriyipHa Oe3reKay.

[Ipakceonorist cycnineHO1 Oe3meKku, Ha Hall IMOTJsA, — 1€ BiAMOBIAHUI BILTHB
JIaHOT KaTeropii Ha PO3BUTOK 1 CTAHOBJICHHS CYCHUTLHUX BiTHOCHH Ta MPOSBJICHHS JAHOI
KaTeropii B ycix BUMipax B IOPHIWYHIN, COIialIbHIA Ta €KOHOMIUHIH cdepax Ta cdepi
aJMIHICTPaTUBHO — TOJITHYHOTO OYyNIBHUIITBA B acleKTi e()EeKTHBHOCTI 3aCTOCYyBaHHS
LIO/I0 CYCHUIBHUX BITHOCHH, IO PEryJIIOIOTHCSI HOPMaMHU NpaBa.

Orusig mpodaemaTuku. B cydacHiil ykpaiHCBKil MpaBoBii Hayli JOCIiIKEHHS
Mpo0JIeM CYCITUTFHOI OE3MeKH OB’ sI3aHO i3 IMEHaMU TakuX BYeHUX sk B.b. ABep’sHOB,
0.®. Amnppiiiko, M.I. Anydpies, 1.B. ApicroBa, O.M. banaypka, O.0O. Bbangypka,
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FO.I1. butsx, B.T. binoyc, I.JI. bopoain, I.C. bpatkos, B.M. I'apamyk, [.I1. ['onocHiuenko,
B.JI. I'poxonscekuii, €.B. Mlonin, B.O. 3apocuno, P.A. Kamtoxuuii, C.B. KiBanos,
T.O. Konomoenp, B.K. Konmakos, A.T. Komsiok, C.®. Koucrantinos, B.B. Konominos,
0O.B. Koman, b.A. Kopmuy, M.B. Kopnienko, O.B. Ky3smenxko, B.1. Kypuno, M.H. Kypxko,
B.A. Hacriok, B.A. Jlinkan, O.A. Maprtunenko,0.A. Mysuka-Credanuyk, B.1. Onedip,
O.I. Ocranenko, B.II. IletxkoB, A.M. Ilogonska, T.O. Ilpomenko, JI.A.CapueHko,
A.A. Crapony6iieB, M.M. Tumenko, H.I1. Xpuctunuenko, B.K. lIkapyna, I.M. [llomixa,
X.I1. SApmaki, O.H. SApmum Ta iH.

Cepen 3apyObKHUX BYEHHUX, SKI 3aiiMalucs MPOOJEMATHKOW O€3MeKH B
CYCHUTBHMX BiHOCHMHAX, Ile — mpami Apuctorens, O. bayepa, XK. bonena, M. Bebepa,
T. T'o66ca, P. I'pouis, demokpura, JI. dinpo, O. dropkreiima, P. Emnineka, 1.A. Iibina,
I. Kanta, H.M. Kopkynoa, H. Makiasemni, Ilmatona, I'.B. Ilmexanoma, IlomiOis,
IT.A. Copokina, P. Cniercepa, O. 'o06cOayma, LluiepoHa ta 6araTbox iHIIUX.

[Ipore He3BakarOuM Ha YHUCIICHHI JOCTI/DKEHHS Ha CHOTOJHI 3aHIIAEThCS
HEBU3HAUCHOI KaTeropiss cycniibHOi Oe3MeKd 3 TMO3MIii NPHUKIAAHOI HayKu
aJIMIHICTPaTHBHOT'O TIpaBa.

MeTa HAyKOBOi CTATTi — BU3HAYUTH MICIIE 1 POJIb KaTeropii CycniibHOi Oe3mekn
B HayIli aJIMIHICTPaTUBHOTrO MpaBa yepe3 BCTAHOBIICHHS 03HAK, QYHKIIIN 1 CHCTEMH JTaHOT
Kateropii.

Bukaan ocHoBHOro marepiamy. B cucreMi 3anmporoHOBaHHMX BHIIB Oe3MleKd
MPIOPUTETHE HAIMpPABJICHHS CYCHUIbHOI Oe3lekdu Ta ii 3a0e3meueHHs 0asyeTbes Ha
BHU3HAYCHHI 00’ €KTY PEryIIOBaHHS aMIHICTPAaTHBHOI HAYKH, IO MOJSTAE « Y CYCIUIBHIX
BiTHOCWHAX IEBHOTO Hanpsmy» [1, ¢.12].

Y BIAMOBIIHOCTI 70 JIOTIKH JOCIIHKEHHS BH3HAYaEMO, IO CYCIiIbHA Oe3reka Ta
ii 3a0e3reueHHsT — II¢ BCTAHOBIICHHS TIEBHOTO MPHUWHSITHOTO PiBHS BIICYTHOCTI 3arpo3 i
HeOe3MmeK CYCHUIbHUM BIAHOCHHAM, II0 OXOPOHSAIOThCA HOPMaMH aaMiHICTPaTHBHOTO
mpaBa. Ilpu mpomMy po3mMexyBaHHS CYCIUTBHOI, TPOMAaiChkoi Ta MyOmiuHOi Oe3mekn
JISKUTH B INTOMIHNHI 00’ €KTIB OXOPOHH, TPOMaJIChKa Oe3meka — 1e Oe3meka B TpOMaJIChKUX
MICIISIX, ITyOJidHa Oe3meka — I CUcTeMa [iil OpraHiB MyONIIYHOI BIAIW IIOJ0 OXOPOHHU
XKUTTS 1 370pOB’Sl TPOMAJISH, a CyCHiibHa Oe3reka — IIe KOMIUIEKC MO0 OXOPOHH
CYCIUTBPHHMX BiIHOCHH, IO BifOYyBalOThCSA Ha BCilk TEpUTOpii Jep)kaBH, B TOMY YHCII B
MICIsIX, 10 ()OpMaNbHO HE BH3HAUYEHI SK TPOMAICHKi abo myOmiuHi. 3abe3rmedeHHs
CYCILTBHOI O€3MeKr MO)Ke 3MIACHIOBATHCh HE TUIHKU [iSUTBHICTIO OpPTaHiB BHKOHABUYOL
BIIAJIM, @ 32 JIOTIOMOT'OI0 COIiaTbHUX OpTaHizamii (Gi3udHuX 0cCi0.

HaykoBmi po3rismaroTh YTBOPEHHS COIIanbHOI opradizamii sk: 1) copoOy
aKTyaJIi3yBaTH OCHOBHHUM O10JOTTYHUI IHCTHUHKT; 2) BiJCYTHICTh MPOTHUBAr B COI[iaIbHIi
CHUCTeMI TpHW YAOCKOHAJIEHHI CYCHUIBHHUX BiHOCWH; 3) TOpPYIIEHHS YCTaJIEHOTO
CIIIBBIIHOIIIEHHS HeOe3mekn Ta Oe3mekn BOIK ocrtaHHBOI. CaMme Iie CITIBBIJHOIIEHHS
BHCTYTIA€ PETYIIOI0UO0 (DYHKITI€I0 )KUTTS JIIOAWHY B TTI00abHil MeTa-cucreMi. BomHodac
KUTTE3IATHICTh  COMIAIIBHOI CTPYKTYpH KpiM iHIWX (HaKToOpiB 3a0e3redyeThes
KOJINBaHHSIMH CIiBBiJTHOIIEHHS HeOe3IeKkn Ta Oe3IeKy.

VY HamioHanpHIN Oe3meni Sk KaTeropii CycHibHUX BimHOCHH 3 80-X pOKIB i 10
KiHng XX CTONITTS BUAUISIIM BUKIIOYHO OE3IEKU HaIlii Ta JepKaBu. Ix wmicre i poJib €
JOCUTHb JAWHAMIYHUMH ¢ PO3KpUBAIOTbCA 4Epe3 CTYIiHb PO3BUTKY CYCHIILCTBA,
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Jep KaBHU aj Ta yCTpii, HasBHICTB 3arpo3 Ta Hebe3IeK pi3HOro NoxomkeHHs. B nepionn
KpH3 Ta HeOe3MeK JOMIHYI0UOI0 € (hinocodis HalioOHATBEHOI Ta Jep>KaBHOI Oe3MeKH.

Ha cyuacHomy erami cTaHOBJEHHS HE3aICXKHOI YKpaiHM TepMiH «Oe3meka»
BIIEpIIE B HOPMATHBHO-TIPABOBill AisJIBHOCTI 3HAWIIOB BigoOpaxkeHHS y crarti 17
Koncrutynii Ykpainu, B sKii 3a3Ha4a€ThCs, MO «3aXUCT CYBEPEHITETY 1 TePUTOPiaIbHOT
niTicHocTi  Ykpainu, 3a0e3neueHHs 1i ekOHOMIiYHOI Ta iH(opMallifiHoi Oe3neku €
HABaKIMBIMIMMU (QYHKIISIMA JIep>KaBU, CIIPaBOI0 BChOTO YKpAiHCHKOTO Hapoay», a
crarta 3 migkpecnroe, 1o «JlroauHa, T KUTTS Ta 3J0pOB’S, 4YECTh Ta TiTHICTb,
HEIOTOPKAHHICTh 1 Oe3eKa BU3HAYAIOTLCS B YKpaiHi HAWBUIIOKO COLIAIbHOIO I[IHHICTIOM
[2].

Besreka neprkaBu OCATAETHCS 38 HASIBHOCTI €)EeKTUBHOTO MEXaHI3MY YITPABIHHS
Ta KOOPMHAIIIT Tis7IbHOCTI BCIX OpraHiB BUKOHABYOI BJIA M, TIOMITHYHHUX CHIT 1 CYCITITBHUX
TpyIl, & TAaKOX JIEBUX IHCTHTYTIB ii 3aXUCTy. ¥ CHUCTEMi Cy4acHUX HayKOBHUX IOTJISIIB
BUJUISIOTh TPH PiBHI Oe3leku: Oe3leka CycHibcTBa, Oe3rmeka ocoOM Ta HallioHaIbHA
Oe3meka [3, ¢.78], mponoHyeMO JI0JIaTH PIBEHb 111 OJJUH PIBEHb — «CYCHIIbHA OE3MeKay.

OnHUM 13 TOJIOBHUX €NIEeMEHTIB y (hOpMyBaHHI MOJITUKH HAIIOHALHOT Oe3MeKH —
€ Oe3meka ocobu, (izmuHOi 0cOoOHM, rpoMajsHHHA YKpaiHu, iHo3eMIilss abo ocodu Oe3
TrpOMasSHCTBA, 10 NepedyBae Ha TepuTopii Y KpaiHw.

Sk 3a3Havae H. ApMarr, i MU MOBHICTIO 3 IIUM ITOTOJKYEMOCH, «Oe3leKka 0coOu
noJsirae y opMyBaHHI KOMIUIEKCY ITPABOBUX 1 MOPAIbHUX HOPM, CyCIUTLHUX IHCTUTYTIB
Ta yCTAHOB, SIKi JO3BOJISIOTH iff pO3BUBATHUCS W pealli3oBYBATH COLIALHO BIIACHI 3M10HOCTI
Ta OoTPeOH, MPH LIBOMY HE 3a3HAI0YM MIPOTUIIT BijJ I€p)KaBH 1 CyCIIbCTBay [S].

B A. Jlinkan BU3Ha4ae, M0 «HAIlIOHAIBHA Oe31eKa K CHCTeMa KOPIHHHUX, TUTTOBUX
BJIACTUBOCTEH OYIb-1KOi KpalHM BTLIIOE B CO01 BCi cepH 1 raaysi *KUTTEMISUIBHOCTI i
PO3BUTKY JIIOINHU, CYCIUIBCTBA, JIEPIKABU, IPUPOIU. Y 3MICTOBHOMY IIIaHI ii CKJIaIOBUMU
BHCTYMaOTh iH(OpMalliiiHa, iHTeNeKTyadbHa (Oe3meka KyIbTYpH, OCBITH, HAyKH),
TIOJIITUYHA, BOEHHA, CKOHOMIYHA, Iep)KaBHA, E€KOJIOTIYHA Ta IHII €JIEMEHTH Oe3IeKH
Kpainm» [6, c. 122].

CycminpHa Oe3leka K eIeMeHT MEXaHI3My YIPaBIIHHA — 1€ CTaH 3aXHIIeHOCTI
KUTTEBO BAXJIMBUX IHTEPECIB OKPEMHX TPOMAJSIH, COIIATBHUX TPYI, CYCIIHCTBA
3arajoM, a TaKOXX CHCTEeMH CYCHUIBHHX IIHHOCTeH (SKkuMH € Oe3meka ocoOmcTocTi i
CYCIILThCTBA, 3aKOHHICTh 1 NMPaBOBa 3aXUIICHICTDb TIOAWHH, NEMOKpPATii Ta HApOTHUI
CYBEpEHiTeT, ILTI0palli3M 1 BilbHa 00poTH0a i/1eH Ta iHTepeciB, MU i 371aroa B CyCILTbCTBI
TOIIO) BiJ BHYTPIMIHIX 1 30BHINIHIX 3arpo3 MOJITUYHOTO, €eKOHOMIYHOTO, COILiaFHOTIO,
€KOJIOTIYHOTO Ta IHIIOTO XapakTepy, IO OXOPOHSIOTHCS aaMiHICTPATHBHO-TIPABOBUMU
HopMamu. [Ipu mbOMY TONOBHUI CyCHUIBHHM iHTEpEC MONIrae B JOTPUMAaHHI Oe3IeKH
KOXKHO1 0COOMCTOCTI, 3a0e3nedenHi 100po0yTy, CTabLTLHOCTI iHCTUTYTIB, 110 TAPaHTYIOTh
JIEMOKpaTiro, Oe3reKy i CTIHKUI PO3BUTOK CYCHIIbCTBA, M0, B CBOKO YEPTY, YMOXKIIUBITIOE
MIBUILEHHS KEPOBAHOCTI CYCHUIBHMMHM IpOIECAaMH Ta IXHE IUIECIPIMOBaHE
pEryIIIOBaHHS.

Micrie, poib 1 MPIOPUTET KOKHOTO 3 WX €IEMEHTIB BU3HAYAIOTHCSI 00CTaBUHAMM,
IO peasibHO (OPMYIOTHCS B TIEBHUI MEPioJ] yacy BCepeIuHi Ta 30BHi Jep)kaBH. 31 3MiHOIO
00’€KTHBHOI CUTYaIil JKUTTEBO BAXKJIMBOTO 3HAYEHHS MOKYTh HaOyBaTH pi3Hi ii cKiI1a0Bi.

CycninibHa Oe3neKa BU3HAYAETHCS HAMH SIK 3aXMIICHICTh JKUTTEBO BAXIIMBUX
iHTEepeciB, rpOMaJisiH, CYCHiJIbCTBA HAa TEPUTOPIi AepaBH, TOOTO MEBHUN CTaH, 3a SIKOTO
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3a0e3MeuyIOTbC CTAMi 1 MPOTPECMBHUN PO3BUTOK CYCHUIbCTBA, a TakoxX il 3i
CBOEYACHOTO BHSBJICHHS, 3a00IraHHs Ta HeWTpaji3alii pealbHUX Ta WMOBIPHHX 3arpo3
3aKOHHHMM iHTepecaM (Qi3MYHUX i IOPUANYHUX OCi0, 0 OXOPOHSIIOTHCS aAMiHICTPAaTHBHO-
MPaBOBUMHU HOPaMHU.

CycminpHa 0e3reka BUCTYIIAE OJHHUM 13 TOJIOBHUX €IEMEHTIB JepKaBHOI Oe3MeKu
1 CTOITH B OIHOMY PSIIy 3 KaTEropisiMH «JIepKaBHa Oe3IeKay Ta «HallioOHaJIbHa Oe3meKay.

Tax camo SIK cyciIbHE KUTTA 1 CYCHTBHI BITHOCHHYM BH3HAYAIOTD yCi 1HIII THUITH
CYCIUTBHMX BIJIHOCHH 1 CYCIIUILHUI MPOrpec 3arajioM, Tak i 3arajbHa CycIijibHa Oe3IeKa €
OpPTaHIYHUM €JIEMEHTOM HAI[IOHAJbHOI Ta JEpXKaBHOI Oe€3MeKH, IX CHCTeMH Ta
B3a€MOJIONIOBHIOE iX y aCIEKTi 3aXMCTy IHTEPECiB BCiX WIEHIB cycminbeTBa. He BUnaakoBo
OKpeMi acleKTH 3arajbHOi Oe3leKd TMocigaroTh peneBaHTHe wiclle B Konmenmii
HallioHaJbHOI Oe3neku Ykpainu. [eHesuc mnpoOnemu Oe3reku KpailHM BHHHUKAE 3
(opMyBaHHSIM JICPIKABHOCTI, CTAHOBJICHHSM HAI[IOHAJbHUX IHTEPECIB B3arami W
CYCHUTPHHX IHTEpPECIB 30KpeMa.

[MuTanHs CycHiibHOT O€3MEKH B CUCTEMI aJIMIHICTPATUBHOrO MpaBa Ma€ JCKiIbKa
OCHOBHHMX aCIeKTiB: TIEPIINA acleKkT — II¢ BIUIMB aJMIHICTPATHBHOTO TIIpaBa Ha
perymioBaHHS;, APYTMM acleKT — II€ BIUIMB PO3BHUTKY Teopii cycminpHOi Oe3rneku Ha
PO3BHUTOK CY4aCHOT'0 aIMIHICTPaTUBHOTO IpaBa.

Ha chorojni muTaHHS CYyCHiNBHOI O€3MEKM B Cy4acHOMY aJIMiHICTPaTUBHOMY
TpaBi PO3TIAAAETHCS 3 TIO3UITIH TPOMAICHEKOI OE3IMEKH Ta HaIlIOHAIBHOI OC3IEKH.

BusHauatoTbes piBHI yNpaBIliHHSA HAITIOHAJILHOIO O€3IeKo0 YKpaiHu, 30KpeMa
cucTeMa 3a0€3MEUCHHs HaIllOHAJbHOI Oe3leku YKpalHM, CHCTEeMa YIPaBIiHHS
HaI[lOHAJIBHOIO 0E3IIEKOI0, CHUITH 3a0e3IeUueHHS HAaIllOHAIbHOT Oe3MeKH YKpaiHu Ta Miclie i
pPOJTb CHJI CIEMIiaJIbHOTO IPU3HAYCHHS B 3a0€3eUeHH] HaIllOHAIEHOT Oe3rmekn YKpaidu [7,
c. 57].

B 3abe3nedenni HarioHanpHOI Oe3mexu OepyTh ydacTh yci OpraHM BHKOHaBYOI
BIAJW, a HEe TUIBKM CHJIM CHEmiallbHOrO MPHU3HAYEHHS, TOMY pO3[IIAL MpoOIeMu
HaIliOHATBHOI O€3MeKH B TPU3Mi AiSUTBHOCTI BUHSATKOBO CHJI CIICIIAIBHOTO TPU3HAYCHHS
BBAYKAEMO 3BY)KECHHM.

VY minpyunuky B.A. Jlinkana TakoX BeTWKa yBara MpH/IiUIeHA THTaHHSIM IpaBa i
HaI[lOHATHHOI Oe3MeKH, PO3TJISAA€ThCS MUTAHHS PONi M MICIM TpaBa B HaIlIOHANBHIM
Oesmerni, pO3KPHUBAIOTHCS JOKTPHHH HAIIOHANBHOI Oe3nmeKkd 1 BH3HAYAIOThCA OCHOBHI
nonoxkeHHs 3Y «I[Ipo ocHOBH HaIliOHANBHOT OE€3TEKHY, MPOIIOHYETHCS MOJENb i€EpapXiqHOl
CHCTEMH HOPMATHBHHX aKTiB y cdepi HarfioHanpHOI Oe3meku [8, ¢. 142].

[loromkxyemocss 3 MNPOMOHOBAaHMMH aBTOPOM MiAXoAaMu A0 (OpPMYyBaHHS
MPaBOBOTO IOJISI LIOAO PEryjroBaHHS cepd HalloHaJIbHOI Oe3mekH, aje MpU LbOMY
3ayBa)XMMO, IO BCi HABEIECHI aBTOPOM HOPMATUBHI aKTH PETYIIOIOTH chepy CYCHITbHUX
BiTHOCMH y Tajy3i HaIlilOHaJmbHOI Oe3neku, oTxke (OpPMYBaHHS MPOOIIEMH PO3BUTKY
HalllOHaJIbHOT Oe3NeKM IMOBHMHHO BiTHOCHTHCS HacamIiepen J0 CYCHUIBCTBA SIK
nepIIoKepena BAHNKHEHHS i OIHOYacHO 00°€KTa 3aXUCTY.

Y 1npoMy JK HaBYaJbHOMY TIOCIOHMKY HPOIOHYIOTbCS Taki HampsMH SIK
iHhopMalliiiHa, TeOMmoNiTHYHA, €KOJIOTIYHa Ta BOEHHA OE3IEKH, OCKUIBKHA TaKOK aBTOP
0aunTh KIacu(iKalilo HANIOHANBHOI OE3MEKH, 3 YMM MU HE IMOTOIKYEMOCH, OCKUIBKU
MOYMHATH NOTPIOHO BCE-TaKM i3 CyCHiIbHOI O€3MeKH SIK TOJIOBHOTO 1 6a30BOro €J1eMEeHTY
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HAI[lOHAJIbHOT Oe3MeKH, BKIIOYAl0Yd B HEl JJO0JATKOBO CKOHOMIUHY, TOJITHYHY,
CHEepreTUYHy Ta MPOJOBOIBYY OC3MEKH.

TakuM YHHOM, TOTOMXKYIOUHCh 3 OCHOBHMMHU TMOCTYJIAaTaMH HaBEIEHOTO
MiAPYYHUKA, MPOMOHYEMO pO3IJISLIATH CYCHUIbHY O€3leKy SK TOJNIOBHHH €IEeMEHT
HaIlloHaNbHOI Oe3meku, o BKIOYae B cebe iHpopMmamiliHy, eKOHOMIUHY, €KOJOrivHY,
BOEHHY, TIOJIITHYHY Ta MPOIOBOJIbYY OE3MEKH.

Posrmsimatoun paHuii acmekT mpoOJieMH CycHinbHOI Oe3MeKH, HAarojJoCHMO Ha
TOMY, III0 TPOMaICEKUH MOPSIIOK 1 rpoMajichka Oe3MeKa € CKIIaJI0BUMHU CyCIUTbHOI Oe3MmeKn
1 cTaHOBNATH ii OCHOBY, a BUHHMKHEHHs CHTyalili HeOe3nmeKk Moke OyTH MOB’S3aHO 3
MPaBOMIPHUM BHKOPHUCTAHHSIM YYaCHUKAMHU CYCHUTBHUX BiTHOCHH JKepen IMiABHINEHOT
HeOe3neku abo MoBe/iHKa, OB’ sI3aHa 3 MOJI0JIaHHIM CUTYaIlild PU3MKIB, 3arp03 1 HEOE3IeK.

Bigznauaemo, 1m0  Ccy4yacHUMH  YKpaiHCBKUMH  BUEHHMH Yy  Talysi
aJIMIHICTPaTHBHOTO TIpaBa MpodiieMa 3a0e3MeueHHs CYCIIbHOT Oe3MeKH PO3TISIIAEThCS B
aCIeKTl TOMIEeNChKOI JisUIbHOCTI, MPEACTaBHUKOM Iboro Hampsmy € B.l. Onedip,
Mpo0JieMH TMPOTHUJII TEPOPU3MY Ta 3aXUCTY HAIIOHAJIBHUX IHTEPECIB, MPEICTABHUKOM
naHoro Hanpsmy € B.A. Jlinkax , npo0iiem 3a0e3eueHHs CyCIiibHOT OS3MeKH B aCeKTi
NpOTHJIT HeNerajgbHid Mirpamii Tta Mirpamidaux mnponecie  (H.II. Boprauk,0.B.
Kysemenko, B.K. Konmakos), nporuaii kopymmii (H.O. Apmam, T.O. Komomoens) ta
THIINX HaMpsMax.

[oeHicTio minTpumyemo aymky I. CraxoBa, SKHiA 3ayBaxkye, IO «HE
PO3pOo0JIeHICTh IPOOIEMH JepKaBHOI O€3MEeKH Yepe3 MPHU3My IOTSHIIMHUX PHU3UKIB Ta
HeOE3MeK B pe3yibTaTi MOXE NPH3BECTH JO BTpaT, SKi HEMOXKIHUBO Oye IIBHIKO
TTIONIOBHUTH 1 MOYKE BHHUKHYTH CUTYaITisl pU3HKY PUTTMHEHHS ICHYBaHHS JEpKaBH B3araji
SIK €JIEeMEHTY MDKHApOOHUX BINHOCHH, TPH IBOMY II€ HE 3alIeKHTh BiJ pO3MIpiB Ta
OKPEMHX TTapaMeTpiB JIep>KaBH; KPU3U Ta PU3WKH 3HUIICHHS IPUCYTHI B TISUTEHOCTI Oy Ib-
SIKOi Jep)KaBH, IO 3yMOBJEHO CHenru(iKoi TOMHUIKOBOCTI TPUHAHATTS pillleHh B
JepKaBHOMY yIpaBiiHH [9, c.47].

Y crarti 17 Koncrurymii YkpaiHu 3a3HaueHO, M0 «3aXUCT CyBEpEHITeTy 1
TepUTOpiaIbHOI IUTICHOCTI YKpaiHu, 3abe3redeHHs i eKOHOMIYHOI Ta iH(opMalliitHoi
Oe3mekn € HaWBaXIUBIMMMHU (YHKISIMH JIepKaBH, CIPAaBOI0 BCHOTO Y KPaiHCHKOTO
Hapoay» [2]. Moxxemo 3po0HuTH BUCHOBOK, IIIO B I[iif CTATTi MEpepaxoByIOTHCS JIUIIIE ASAKi
00’€KTH SIK HAIIOHAIBHOI, TaK i cycmiibHOI Oe3mekn. Takumu 00’€KTaMH BUCTYHAIOTh:
a) cyBepeHiTeT; 0) TepuTOpiaibHa IUTICHICT; B) EKOHOMIUHA Ta iH(pOpMaIlliiiHa Oe3meKu,
0, HA HANl TOTJISNA, 3HAYHO «3BYXKYE» HANPSIMU JEepXKaBHOI [ISUTBHOCTI 1 CYTHICTB
3a0e3medeHHs] HAIOHAIBHOI Ta CYCIUTBHOI Oe3Mekd. 3ayBakKUMO TaKOXk, IO B TMEPIIii
gactuHi ctatTi 17 KoHcTuTymil YipaiHu aeTbcs BUHATKOBO PO 3aXKCT MEPEepaxoBaHUX
00’ekTiB HarioHanmbHOI Oe3meku. Ilim Kareropiero «3axucT» B IOPUAWYHI JiTEepaTypi
PO3YMIIOTh «aKTHUBHI J1ii, METOFO SIKKX € TIPUITHHEHHS [IEBHUX MTPABOIOPyIIeHb» [9, ¢. 143],
a Mpo CYCHiIbHY 0e3MeKy, CYTHICTh SKOi IOJIATa€E B 3aXUCTI CYCHiIbCTBA, SKi, HA HAII
MOIJIAA, € B YMOBAaX CHOTOACHHS IPIOPUTETHUMM, HE 3raayerbcs. TakuM YHHOM,
MPONOHYEMO YacTuHY nepury ctatTi 17 KonctuTynil Ykpainu BUKJIACTH y TaKil penakuii:
«OXO0poHa Ta 3aXMCT HAL[IOHAJIBHOI 1 CyCHTbHOT O€3MeKn € HaBaXJIMBIIIUMH (YHKIISIMU
JIeprKaBH, CIIPaBOIO BCHOI0 Y KPaiHCHKOIO HAPOAY».

VYnepiue cIoBOCIONyUYeHHs «HalliOHaJIbHa Oe3mekay, K BxKe 3a3Havyanocs, Oyio
3actocoBaHo B mociaHHi mnpesugeHta T. Pyssensra Konrpecy CIHA. Ilin Hum
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BH3HAYAIach «CYKYMHICTh YMOB, SIKi HaAiHHO 3a0€3MeUyI0Th HalllOHAIBHUHI CyBEpEHITeT,
3aXMCT CTPATEriYHMX LiJeH 1 MOBHOWIHHUI PO3BUTOK CYCHINbCTBA, KUTTS 1 30POB’S BCIiX
rioro rpomaasn» [10, c. 12]. HoBoro Ta mpuHOMIIOBOrO 3HauYeHHsS LieH TepMiH HaOyB Y
Cronyuenunx [lratrax AwMepukr Ticasl NPUHHATTS HOPMATUBHOIO aKTy LIOAO
HAIIOHAJBHOI Oe3leKH y BUIIIAAl 3aKkoHy. SIK MHINYTh BUEHI ICTOPHUKH, «y ABAIISTOMY
CTOpiuYi, a came y IMepioj Micis Ipyroi CBITOBOI BiHHM IMpoOJieMaTHKa HalliOHAJIBHOI
Oe3leKkn 3HAYHO PO3MIMpHacid W TepeTBOPHIIACS Ha CAMOCTIHHY Taly3b CTpaTeriyHux
JOCITiIKeHb, OCHOBHUMH HAIIPSIMaMH SIKUX OyiiM eKOHOMIuHa, iHpopMalliifHa, eKOIOriyHa,
SHepreTuyHa Ta iHii oe3mexu» [10, ¢.26].

AmHani3 BU3HaYeHb MOHATTS HALlIOHANBHOI O€3MEeKH, 3aPONOHOBAHUX YUYECHUMH B
rajy3i agMiHICTpaTMBHOIO IpaBa, MiJBOJAUTH HAC JIO TaKUX JIOTIYHUX BHUCHOBKIB: I10-
nepire, HalioHaJIbHA Oe3leKa pPo3TiIAEThes SIK 00’ €KTHE MOHATTS, IO BiJOOpaKa€eThCs
Yepe3 KaTeropii aJyMiHiCTPpaTHBHOTO IpaBa; Mo-Apyre, rOJOBHUMH 3arp03aMHU BUCTYIAIOTh
BICBKOBI i, JIAJBHICTH CIEIialbHUX CIYXO IHINMX KpaiH Ta OKPEMHX 3JI0YHHHHX
yrpyIoOBaHb; MO-TPETE, 3a0€3MeUCeHHs CTaHy BIICYTHOCTI 3arpo3 HalliOHAJbHIN Oe3merli
3IICHIOETHCS Yepe3 aKTUBHY JIISUTBHICTh OPTaHiB BUKOHABYOI BIIaJIH.

3 orsAgy Ha Te, IO HPEAMET AOCHIDKEHHS — caMe CyCIijbHa Oe3leka, siKa €
CKJIaJIOBUM €IIEMEHTOM CHUCTEMH HalliOHaJbHOI Oe3leku, e OyJIo BKe OOTPYHTOBaHO B
MOMEPEIHbOMY PO3/UI, B TMOAAJBIIOMY OyAEMO pO3IJISAATH CYCHUIbHY O€3MeKy
00’€KTHHI €IEMEHT JIepKaBHOTO YIPABJIIHHS Yepe3 HACTYITHE BCTAHOBIICHHS: MO-TIEpIIE,
BU3HAYCHHS caMoOi CYTHOCTI, MOHSTTS Ta OCHOBHHX €JIEMEHTIB CHCTEMH 3a0e3NeyeHHS
CYCITUTbHOI O€3MeKH; MOo-Ipyre, 4depe3 3°sCyBaHHS METH 1 NPHUHIMIIB 3a0€3TMeUeHHS
CYCITUTEHOI 0€3IIeKH; MO-TPETE, Yepe3 BCTAHOBJICHHSI aIMiHICTPATHBHO-TTPABOBOTO CTATyCy
cy0’eKTiB 3a0e3MEUCHHs CYCHUIBHOI OE3MeKH; Io-4eTBepTe, uepe3 BU3HAYCHHS cdep i1
BHIIB 3a0€3MEUCHHsI CYCIUILHOI OC3MEeKH; IO-II’ATe, Yepe3 BCTAHOBICHHS MICIA 1 poi
OpTaHiB BUKOHAaBUOi BIIAJM Ta MICIEBOTO CaMOBPSAyBaHHS B [iSUTBHOCTI MIOAO
3a0e3medenHs CyCIiTbHOI O€3MeKn; MOo-TII0CTe, Yepe3 BU3HAUCHHS HAMPSAMIB MiIBUIICHHS
piBHS CycniTbHOT Oe3MeKy.

Takum 9uHOM, MPOaHATI3yBaBIIM HAaYKOBi Mpaii B Taidy3i CyCHiTbHOI Oe3IeKu,
3a3HaYMMO, [0 Oe3reka B HHUX JOCHIIKYETHCS SK CTPYKTYPHHM €JIeMEHT HpoOieMu
3a0e3mederHsl HaIllOHANBHOI Oe3MeKu. Y JaHOMY JOCHIIKeHHI TPOIOHYEMO PO3TIISTHYTH
CYCIUThHY O€3MeKy SK CaMOCTIHHUH i CaMOJOCTAaTHIA KOMITOHEHT CYCITUTBHUX BiIHOCHH,
0 PETYITIOEThCA aMIHICTPATHBHIM IIPABOM.

Teopernyne Ta MpUKIaIHE BUBYEHHS MpoOIeM Oe3lmeKn Ta CyCHiIbHOT Oe3reku,
30KpeMa Ha HayKOBOMY PiBHI, IEPETBOPIOETHCS Ha 0a3ucC ISl OTPUMAaHHS MTO3UTHBHOTO
pe3yabTaTy B OiSUTBHOCTI COILyMY Ta IMEBHHUX CYCITUTHCTB HE TUTBKH B MEBHUX Tally3siX
abo kpaiHax, a i1 Ha ryobanpHOMY PiBHI icHyBaHHS nroAcTBa. CyyacHUH cTaH HUBiTi3amii
ycix piBHIB (BiJ JIFOAWHU A0 NIepXKaBU) Ta B ycix chepax HisTbHOCTI (Bif BiHCHKOBOI 110
MOJIITUYHOT) TIOCTae Tepe] NpobieMoro BHOOpPY NDIAXY MaiOyTHBOTO PO3BHUTKY.
OtpumaHuil pe3ynbTaT TOYHO CIPOTHO3YBATH HEMOXKJIHMBO, €JMHOI0 AIbTEPHATUBOIO €
HOro MpOrHO3yBaHHS 3 BHCOKMM piBHEM NOXMOKM. Tak BHHHKA€ MpUPOAHA moTpeda
COL[lyMy MAaKCHUMajJbHO YHEMOXJIMBUTH OTPHUMAaHHS peajbHUX a00 IOTEHLiHO
HeOe3neuHux cutyaniil. Lle it 00yMOBIIIO€ MiABUILIEHHH IHTEPEC O CYCHIIbHOT O€3MeKH SIK
B)KJIMBOTO €JIEMEHTY JIFOJICHKOI ITUBLII3AIll. Y [POMY aCHeKTi IiJ| MOHATTIM «Oe3meKa»
PO3YMI€ThCS SIK JIOKaJIbHA collianbHa Oe3neka (Ha piBHI OKPEMHX COLIaJbHHUX IPYII), TaK i
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riobanbHa W reonoiiTHuHa Oe3neka (TOOTO 3aXUCT JIFOJCTBA Bij 3arpo3 IJIAHETAPHOTO
MacIraoy).

OCHOBHOIO METOI0 JIOCHIKEHHSI CYCHIUIBbHOI Oe3lekn B HAyKOBiH, BiHCHKOBIH,
CKOJIOT1YHIH, EKOHOMIYHIM, MONMTHYHIA cdepax >KUTTA CYCHIIBCTBA € OTPUMAaHHS
YHIBepCalnbHOI (OPMYJH PIBHS 3aXUCTY JIIOJEH Bil MOTEHUINHO HEOE3MEeUHUX CUTYaIlii
pi3HOrO TOXOMKEeHHs. Pi3HOMaHITHICTH cdep aKTUBHOrO OYyTTS JIIOJWHU MOPOIKYE
pi3HOMaHITHICTh HeOe3NeK, [0, B CBOIO Yepry, BH3HA4Ya€ MOSBY HOBUX HAIPSMiB
JOCTIKeHHS Oe3mneku. [IporoHyeMO JIOTiYHY 3aKOHOMIPHICTh, sIKa CTaHe 0a30BOIO Yy
BH3HAUCHHI HAYKOBOI I'€HE3U KaTeropii cycrmiibHOI Oe3leku, a came: po3IIUpeHHs chep
TISTTBHOCTI W HampsiMiB (QyHKIIOHYBaHHS CYCHUIbCTBA (IO € PE3YIBTATOM PO3BHTKY
[UBLTI3aIliT) 30UTBIIYE KUTBKICTh HOTO HEOE3IeK.

Pi3HOMaHITHICT, JYMOK IIOJI0O CYTHOCTI O€3MEKH 3YMOBIIOETHCS BEJHKOIO
KUIBKICTIO aCIEKTIB [bOTO MOHATTS 1 Pe3yJIbTATIB HOro MPosBY B peajibHOMY 4Yaci. be3mneka
Mae OaraTo BH3HAYeHb, SKI MalTh €IWHE CHOPSAMYBaHHS 1 3aiexarth Big chepu
3aCTOCYBAHHS 1IBOTO MOHSATTS ¥ HANPSIMKY nociimkeHHs. [le 00yMOBIEHO 0OMEKEHICTIO
iHpopMaIil 1010 BUKOPUCTAHHA L[HOIO TMOHATTS TPH TNPHHHATTI pIllleHb Y
MOBCSKJICHHOMY KHTTI.

Huni Bimomo Onm3bko 200 BU3HAYeHb KaTeropii «Oe3meka», 10 MiATBEPIKYE
OaraTorpaHHIiCTh Ta yHiBepcasbHICTh il 3acrocyBanHs [10, c. 98]. Tomy posriusgatu
mpo0JjieMy TpakTyBaHHs O€3leKd HeOoOXiIHO B CHUCTEMI COLliyMy, TOOTO IisSUIBHOCTI
COIIlyMy, CIIPSIMOBAaHOI Ha TEBHUU pe3yNbTAT. 3PO3YMLTIO0, 0 HEMOXKIIMBO OXOIHUTH BCi
chepr TISUTBHOCTI COIIyMY, ajie BUOKPEMHUMO KiTbKa HAaIpsIMIB, SIKi BiIITPalOTh OCHOBHY
POITh ¥ TISTFHOCTI COIIyMY Ha MTPaKTHYHOMY Ta HaYKOBOMY PiBHSX, — I1€ (hiytooris (MoBa),
(dhimocodis, moiTHKA, EKOHOMIKA, TIPaBo, YIIpaBmiHHA. [1o IMX HampsMax MpoaHai3yeEMO
KaTeropii 0e3meKu.

Y HaykoBiii mitepaTypi icHye Oarato pi3HMX IyMOK MIOJ0 BUHUKHEHHS M
TTOXOJKEHHSI CIIOBa «Oe3mekay. 3aciyropye Ha yBary npunymienas B.I1. Makapenka mpo
Te, IO CJIOBO «Oe3MeKa» BUHHUKIO Ha TIPOTHBAry CIIOBY «HeOe3meKa» i 03HaJaso cTaH ii
BigcytHocri [10, ¢. 23].

3a3HaunMo, IO HAYKOBIM JiTepaTypi MOXKHa 3HaWTH Ie 0araTo BHU3HAYECHb
TepMiHy «Oe3rekay. [HTeprnperaris boro MOHSTTS 3aJIeXKUTh Bl cepu 3acTocyBaHHs 260
raiy3i JTOCHiPKEHHS, ICTOPUYHOTO Mepioay Ta cy0 €KTHBHUX IOTJISIIIB aBTOpa HAYKOBOL
poboTH, B SIKiii BUKOPHCTOBYETHCS TOHATTS «Oe3reka». Jlogamo, mo mpobmema Oe3nexu
Ta CYCHUIBHOI O€3MeKH PO3TIISNAEThCS HAyKOBISIMH BHKIIOUHO SIK CKJIAJ0Ba IEBHOTO
mporiecy (HampHKIaj, eKOHOMIYHOr0) abo B paMKax (hyHKI[IOHYBaHHS MEBHOTO OpraHy
BHKOHABYOI BJaIy (HAPUKIA, OPTaHW BHYTPIIIHIX crpaB) 0e3 BHOKPEMIICHHS Oe3IeKu
SIK CaMOCTIHHOTO €JeMEHTY TEBHUX TpOIeciB, SBUIN 1 misuibHOCTL. [Ipomonyemo
BUOKPEMHTH III0 KATEropiro SIK CaMOCTIHHHI €ITEMEHT.

3 aHanizy HAyKOBOi JiiTepaTypd 3 wi€l MpoOJeMaTHKH METOIOM KOMIIUIALIT
OTPUMaHUX PE3yJbTATIB MO)KHA BCTAHOBUTH OCHOBHI HayKOB1 PUCH KaTeropii « CycriibHa
Oesmeka», SKi BHUCTYMAIOTh YHIBEPCAIBHUMHM O3HAKaMHU IIi€l KaTeropii He3alleKHO Bij
BUXITHMX JaHMX YyMOB BH3HaueHHs. TakuMH O3HaKaMl € Taki: [OCTIHHICTS,
CTPYKTYPHICTb, = CHUCTEMHICTh,  aJbTEPHATHBHICTh, BHM3HAUEHICTh,  KOHKDPETHICTh
JNOCATHEHHS, PpPe3yJbTaTHBHICTh, CTAaTUYHICTh, OCOOWCTiICHE (iHAWMBiTyallbHE) Ta
KOJIEKTHBHE (TPYIIOBE) CIPSMYBaHHS, IPOTHO30BAHICTb.
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BumenepepaxoBani 03HaKM BHCTYNAIOTh JIOTIYHUMH Ta YHiBEpCaJIbHUMHU
CKJIaJIOBUMH B32€EMO3AJISKHUX 1 B3a€EMOJIOTIOBHIOIOUHX KaTEropiil y cucremi «oesmekay —
«uebesnekay i «pu3uk». IIpornoHyeMo po3riisigaTi HayKOBY TeHe3y KaTeropii Oe3meku sk
CHCTEMY YHIBEpCaJIbHUX O3HaK, L0 BU3HAYAIOTh (PYHKUIOHYBaHHS Li€i Kateropii Ha
CYCIUTBHOMY PiBHI Ta ii B3a€MO3aJICKHICTh 13 TAKMMU CATEIITHUMHU KATETOPIsMH, SK
«Hebe3neKay i «PU3MK».

Y  ¢enomenonorii  cycminpHOi  O€3MEKHM  MPONOHYEMO  TPOJOBKHUTH
knacuikauifHui MO CyCHiNbHOI Oe3MeKH 3a PIBHSAMH BIUIMBY Ha CTaH CYCIIJILCTBA.
3aJie)KHO BiX BIUMBY: mpsiMa (Oe3mocepenits) cycriibHa Oe3neka — Iie 3aXUCT Bifl 3arpo3
SK peatizaiss (YHKIiH Aep:KaBHOTO YNpPaBIiHHA, i omocepeaKoBaHa — Iie, (GaKkTHIHO,
JISTIBHICTh YCIX TLTOK BIIAJAM B JIEp)KaBi, IO CIPSMOBaHA Ha 3a0e3leUeHHS PeXHMY
CYCIIBHOT Oe3MeKHu; 3aJIKHO BiJi 00’€KTHOrO CKIaay: 00 €KTHBHA Oe3leka — CTaH
CYCHUIBCTBA, MPH SIKOMY BIJICYTHI 30BHIIIHI Ta BHYTPIIIHI 3arpo3u, ToOTO Oe3mneka
30BHIIIHBOIO CEPEOBHUIIA Ta CY0 €KTUBHA Oe3reKa — I AisIbHICTD 13 3a0e31eUeHHS CTaHy
Oesriekn BciMa cy0’eKTaMu 3a0e3ledeHHs], MisUTbHICTh (I3MYHUX Ta IOPUAWYHUX OCiO,
JepKaBH; BiI pIBHS BIUIMBY: OOOB’S3KOBa Oe3leka — SK CTaH BIJICYTHOCTI PH3HUKIB i
Hebe3MeK JUIst CyCIIbCTBA K 000B’s13K0Ba 03HAKa HOro JisuTbHOCTI Ta pO3BHUTKY (0€3 i€l
Oe3Ieky B3araxi HEMOXKIIMBE ICHYBaHHSI CyCIUIbCTBA) 1 hakynbTaTuBHA Oe3reka — Ie CTaH
BIJICYTHOCTI 3arpo3 OKpEeMHM TIpylaM i ocobaM y TIeBHHW TPOMDKOK 4acy (Oesmeka
CYCIIBCTBA B COMLIAJbHIN MISJIBHOCTI); 3aJIOKHOCTI BiJl CIOCO0Y 3a0e3ledyeHHs —
aaMiHICTpaTHBHE 3a0e3MeUeHHS Oe3MeKH (3 JOMOMOTr0I0 HOPMAaTHBHO-TIPABOBUX aKTIB) Ta
aKIecopHa (IormoMiXKHa) Oe3meKa, 10 3MIHCHIOETECS COIlIaTbHUMA HOPMaMH 1 HOpMaMH
3BUYA€BOTO PaBa.

®DeHoMeH CyCIUTbHOI O€3MeKd B COIanbHIA MISUTBHOCTI TONSATaE B TOMY, IO
Oe31eka MPUCYTHS MOCTIHO B TISUTBHOCTI COIIyMY, aJie TIPH ITbOMY OITIHKY i1 piBHSI MOJKHA
BU3HAYNTH JIMIIE TPHU TMOsIBi CUTYyallii HeOe3MmeKkn, 3arpo3nu Ta PU3HKY, TOOTO Oe3meka B
COIliyMi He MOXKe iICHYBaTH 1032 MEXKaMH{ AISTIBHOCTI JIOAWHH Ta coliymy. BoHa € He
MPOAYKTOM [IiSUTBHOCTI, a (PaKTUIHO HEOOX1THOIO YMOBOIO iCHYBaHHSI.

OzHakoio (peHOMeHy CyCIIBbHOI O€3MEKH SIK Tay3eBOr0 TMOHSTTS B COMiallbHIM
TSUTBHOCTI € JTyalli3M KaTeropii cychijbHa Oe3reka, SIKHH MPOSBISETECS B TOMY, IO, 3
oxHOro 060Ky, Oe3lmeKa BHCTYIIa€ OCHOBHOIO YMOBOIO y CIPSIMYBaHHI JisUTEHOCTI OpPTaHiB
BHKOHABYOI BJJM 1 BCIX YYaCHUKIB CyCHUIBPHHX MpOIECiB (IpOMajchka i Aep kaBHA
Oesmeka), a 3 JPyroro, — CycHiibHa Oe3MeKa € MPOIYKTOM AiSIIFHOCTI Pi3HHUX TLTOK BIIaIu
(HampukiIax 3aKOHOMABYOI y BHU3HAYEHHI PIBHS COMIiallbHUX WUTET 1 (iHAHCOBOMY
3abe3medenHi) abo ¢Gi3UYHUX 1 OpPUAUYHAX Oci0  (cmiBmpams MpamiBHHUKIB
MIPaBOOXOPOHHUX OPTaHiB i3 HACETICHHSM).

OCHOBHOIO BJIACTHBICTIO CYyCHiNTBbHOI Oe3lekn € Te, II0 BOHA ICHYe SIK
CaMOJIOCTaTHS KaTEropis, aje NOpOIKYETHCS IPH HEBU3HAYEHOCTI Ta BIIICYTHOCTI MMOBHOT
iH(hOpMAaIIil TPO MOIi0 UM SIBUIIE, BITHOCHO SKOT'0 IIPUHMAETHCS PIIIEHHS, HEMOXKITUBICTIO
MPOrHO3YBaTH PO3BHTOK IMOJIH y momanbmomy. Hebesneka abo 3arpo3a BUHHKAE JIUILE
TOJi, KOJU DIllIeHHsI MPUIAMAEThCS HA albTEPHATUBHOMY IMIAIPYHTI (TOOTO Mae KiabKa
MOXIJIMBUX BapiaHTIB), IPU LIbOMY CyO’€KT, SIKMH NpUiMae pillleHHs, He BIEBHEHUH, 110
OpUiAHATE HHUM pilleHHs Oyzae HaledekTuBHimmMM abo (WO 1HOAI BaKIMBILIE)
Hal0e3MeYHINM 3 YCiX MOMJIMBUX BapiaHTIB.
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PosrasiHyBIIM  OCHOBHI  mapameTpu  (eHoMeHomnorii  cycminpHOi  Oe3mekH,
CTBEPKYEMO, 1[0 MOXKJIMBO PO3TISIIATH TEopito (PeHOMEHONOril CychibHOi Oe3neKku B
COILliaJIbHOMY YIPaBJIiHHI K HEBiJ €MHY YaCTHHY aAMIiHICTPaTUBHOIO MIpaBa.

3anponoHoBaHa TEOPisl CKIANAETHCS 3 TAKUX CKIAJOBUX, SIK MPUHIUNH, ()YyHKIT
Ta MEXaHi3MHU CYCIIJIbHOT 0€3MeKH K €IEMEHTY COLIaNbHOrO YIPaBIiHHS.

[IporonyeMO BH3HAYMTH TaKi YMOBH Teopii eHOMEHY cychiibHOi Oe3neku B
COL[iaJIbHOMY YNpaBJIiHHI, IO ToJsrac B YHi(iKalii OCHOBHHMX CKJIaJIOBUX, a CaMe:
MPHUHIUITB, METOMIB i GyHKIIH. YHi]ikalis qocsraeTbcss yMOBHUM TOALIOM YCiX BHIIE
nepeidyeHnX eeMeHTIB Ha TPU KaTeropii — 3arajibHi, CrelianbHi Ta aKIEeCOpHi.

3aranpHi MpUTaMaHHI BCIM KaTeropisiM aaMiHICTPATHBHOrO MpaBa 1 COLiaIbHOTO
YIIPaBIIiHHS, CIEIialibHI — MPOSBISIIOTHECS B YMOBax 3a0e3leUeHHsT CYCIUIbHOI Oe3nekn
aJMIHICTPATUBHUMH METOJAMH, aKIeCOPHI — Ti, HI0 MpPOSBISIOTECS B yMOBax
HaJ3BUYAMHUX CUTYallil Ta yMOBaX IMOIOJIAHHS CUTYallli 3arpo3 1 HEeBU3HAYCHOCTI.

VY KIlacCHYHOMY aJMiHICTpPAaTHBHOMY MpaBi i HayIli Jep>KaBHOTO YIPaBJIIHHS i
MPHHIUIIAMY COIIaJIbHOTO YIPABJIiHHS PO3yMIiIOTh OCHOBHI MpaBWiia i HOPMU MOBEAIHKH,
SKAMHU KEPYIOThCS OpPraHW YIPAaBIiHHS B CHIY COIajJbHO-€KOHOMIYHUX YMOB, IIIO
CKJIAJIMCSL B CyCIUTLCTBI. BOHM BU3HAYAaOTh BUMOT'H JIO CHCTEMH, CTPYKTYPH 1 MEXaHI3MY
comiajgbHoro ympaeminHg [11, ¢. 12]. Omke, NOPUHLMIIK COIIAJIBHOTO YIPABIIIHHS
CYCIIBHOI O€3MleKHu — IIe KepiBHI 11ei, 3acaaHuui MOJOXKEHHs, SKI Bigo0Opa)aroTh
3aKOHOMIPHOCTI ITPOIIECy YIPaBIiHHS piBHEM CYCITUTLHOI Oe3neku. /1o HUX HaJIeKaTh:

3aranbHi TPUHITUIN: €IAHOHAYAIBLHOCTI Y IPUAHSTTI PIillIeHb Ta KOJEriadbHOCTI
mpu  iX  OOTOBOPEHHI;EMHOCTI  aAMIHICTPATUBHO-AEPKABHOIO,  T'OCMOIAPCHKOTO,
KyJIbTYpHOTO YIPaBIIHHS;, 3aKOHHOCTI; ITOEMHAHHS TaTy3€BOr0 1 TEPUTOPIAILHOTO
YIpaBJIiHHS; HAYKOBOCTI; MPOTHO3yBaHHS COIIATLHOTO YITPaBIIiHHS;MOTHBAIIII TTparli;

CremianbHi  TPUHIWIIA:  BiOIOBINATBHOCTI 32  Pe3yJdbTAaTH  COIIAJILHOTO
YIpaBIiHHS; PalliOHATBFHOTO J000PY, IMiIrOTOBKH, PO3CTAHOBKH KaJIPiB;eKOHOMIYHOCTI Ta
e eKTUBHOCTI COIIaTbHOTO YIIPABIIIHHS;CHCTEMHOCTI;

AKIECOpHI ~ TPUHITUIM:  1€pAapXi4HOCTI;  HEOOXIiMHOI  PI3HOMAaHITHOCTI,
000B’I3KOBOT'0 3BOPOTHOT'O 3B SI3KY.

PizaMISM MK IpUHIUIAMA 1 METOAaMH COIIaTbHOTO YIPABIIHHS 3BOAUTHCS 10
TOro, W0 NPUHUHMOM HE OOHMparTh — iX JOTPUMYIOThCA. I[IpMHIMON [O3BOJSIOTH
(hopMyBaTH CUCTEMY METOJIB YIPABIIHHSI, ae KOKEH CaMOCTIMHHMIA METOJ HE CIIPAaBIISE
BaroMoro BIUIMBY Ha MPUHIUN yIIPaBIiHHSL. MeToJ yIpaBIiHHS — 1€ CIIociO 3iiiCHeHHS
KepiBHOT'O0 BIUIMBY YM 3aci0 peamizalmii Ifiliell COIialbHOTO yIpaBIiHHA. Y HaWOLTBII
3araqbHOMY BHTJISIII BCI METO/IM YIIPABIiHCHKOT'O BILUIUBY MOXKHA MOJIUTMTH HA ABI TPYIIH:
OCHOBHI Ta KOMILIEKCHI. JI0 OCHOBHHMX HajJcKaTh TaKi, B SKHX YITKO BUILIAETHCS
3MICTOBHHMI acIleKT 32 O3HaKaMH BiAIIOBIAHOCTI METOJIB YIPaBIiHHSI BUMOTaM THX YU
IHIMX 00'€KTUBHHX 3aKOHIB, & KOMILIEKCHUMH € Pi3Hi KOMOiHaIii OCHOBHUX MeToiB [11,
c. 13].

3a 3MICTOM METOAM COIAIbHOTO YIPAaBIiHHSA TOJUIAIOTECS Ha EKOHOMIYHI,
OpTaHi3aIiifHO-aIMiHICTPaTHBHI, COIiaTbHO-TICUXOJIOT1YHi.

3a 3amponOHOBAaHUM HAaMH IOAUIOM IIJCYMOBYEMO, IO B CYCHUIbHIA Oe3meri
€KOHOMIYHI € 3araJbHIMH METOJIaMH, OpraHi3aliiHo-aMiHICTPATUBHI — CIICI[iaIbHUMHU, a
COL[aJIbHO-TICUXOJIOT4Hi — aKIECOPHUMH.
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ExoHoMiuHI MeTOU yIpaBIiHHS — 1€ CIIOCOOU JTOCATHEHHS IIUJICH YIpaBIIiHHS HA
OCHOBI pealti3aii BUMOT €eKOHOMIYHUX 3aKOHIB. Y Cy4acHOMY 3HaUeHHI — [1€ EKOHOMIYHHUN
PO3paxyHoOK, 1m0 0a3yeTbcs Ha CBIIOMOMY BHKOPHCTaHHI BCi€l CHCTEMH E€KOHOMIYHHMX
3aKOHIB PUHKOBOI eKOHOMikH. Cepe]] EKOHOMIYHUX METOIB MOKHA BHOKPEMHUTH METOIU
E€KOHOMIYHOTO CTUMYJIIOBaHHs, SIKI CIIMPArOThCS Ha MartepianbHi iHTepecH CyO’€KTiB
3a0e3MeUeHHs CYCIUIBHOT OC3MEeKH.

OpraHni3aliiiHo-aAMiHICTPAaTUBHI METOIHU 0a3yrThCs Ha BJIAJHUX
MMOBHOBAYKEHHSIX, JUCIMILUIIHI Ta BiINOBITAJIBHOCTI Cy0’ekTiB mpaBa. OpraHizamiiHo-
aJMIHICTPATUBHUI BILTUB IIOJI0 3a0€3IICUSHHS CYCIIIBHOI O€3EeKU 3A1MCHIOETHCS B TAKUX
OCHOBHHMX BHJIaX: IpsMa aJMiHICTPaTUBHA BKa3iBKa; BCTAHOBJICHHS MPABHII; pO3pO0OKa Ta
BIPOBAKCHHS PEKOMEHJAIiNi; KOHTPOJb 1 Harasa. OcHOBHOK (opMOIO peaizallii
opraHi3aliifHO-aJIMiHICTPATUBHUX METOJIB TpU 3a0e3leueHH] CycHiIbHOI Oe3MeKHu €
POBIOPSIIHAIITBO i ONEpaTHBHE BTPYYAHHS B MPOIIEC YIIPABIIHHS 3 METOK KOOPIMHAIII]
3ycuiib WOT0 YYaCHUKIB JIJIsl BUKOHAHHS [TOCTaBJICHUX TEpe] HUMH 3aBJlaHb. BUIUIAIOTH
TPH TPYIU TAKUX METOJIIB:

1. OpranizaifiitHo-cTabIi3y04i. 3MICT IUX METOIB IOJISrae B YCTaHOBJICHHI
CKJIaay €JIEMEHTIB 1 CTIHKMX OpraHi3amiiHUX 3B’SI3KIB MDK HHUMH 3 JIOIIOMOI'OIO
3aKpIIJICHHS BIAMOBIAHUX OOOB’SI3KIB K 3a CHCTEMOIO B IILIOMY, TakK 1 OKpeMHUMH il
nankamu. Cro/ii BXOJSITh PerilaMeHTyBaHHs, HOpPMYBAHHSI Ta IHCTPYKTaX.

2. Posnopsiquoro BrmBy. BinoOpaxaroTh MOTOYHE BUKOPUCTAHHS BCTAHOBIICHUX
OpraHizamiifHIX 3B’SA3KIB Ta X 9aCTKOBE KOPUTYBAHHS MPH 3MiHI yMOB poOOTH. B OCHOBI
LBOI0 BIUIUBY JIEKATh IIOBHOBaKCHHS Ta 000B’s3KkM. Jl0 LMX METONIB HajleXaTb
MIOCTAHOBH, PO3MOPSKEHHS, PE30JIIOLIIT TOIIO.

3. JlucumroriHapHOTO BIUWMBY. llpW3HaveHi isi TIATPUMKH CTaOLIBLHOCTI
OpraHizamifHMX 3B’S3KiB 3 JIOMIOMOTOI0  TUCIUIUIIHAPHUX BHUMOT 1 CHCTEMH
BIJIIOBiAAIBHOCTI.

CoriaTbHUMH Ta TICUXOJIOTIYHAMH METOAAaMH YTIPABIIHHS HA3WBAIOTh CIIOCOOU
KepiBHOT'0 BILUIHBY, SIKi CIIMPAIOTHCS HA 00’ €KTUBHI 3aKOHOMIPHOCTI COIIalTbHOTO PO3BUTKY
Ta mcuxonorii Jroged. OO0’€KTOM BIUIMBY TYT SIBISIOTBHCSA COIIabHI Ta TCHXOJOTIYHI
TIPOIECH Ha PiBHI HACEIEHHS, BUPOOHIYOTO KOJIIEKTHBY, OKPEMOTO IPAIiBHIKA. Y MOBHO
11l METOAX MOKHA TIOJITUTH HA TPH TPYIIH:

1. ComianpHi MeTOQM YHIPaBIiHHS CYCIUTBHOIO OE3MEKOI0, IO BKIOYAIOTh
MIFPOKUH CHEKTP COIIaNbHO-TIONITHYHUX BIUTUBIB, 3aXOJIB COIIaIbHOTO HOPMYBaHHS,
PEryIIIOBaHHS i MOPAJIBHOTO CTHMYITIOBAHHSL.

2. Couia’apbHO-TICHXOJIOTIYHI MeToau 3a0e3MedeHHs] CYCIUIHbHOI 0e3MeKoro
SIBJIAFOTH COOOF0 KOHKPETHI 3ac00M BIDIMBY Ha Tporec (GopMyBaHHS KOJIEKTHBY Cy0’€KTIB
3a0e3nedeHHs CyCIUTbHOT O€3MEeKH, a TAKOXK B3aEMOBITHOCHHHU MiXK OKpeMUMH (pi3MIHUMU
0co0aMu BCepeHI KOJIEKTHBY.

3. Ilcuxomoriuni meromm 3a0e3MeueHHs] CYCHUTBHOI Oe3nmeKu CIpsSMOBaHI Ha
PEryNOBaHHS BITHOCHH MK JIIOJbMH IUISIXOM ONTHMAIBHOTO JOOOPY Ta PO3CTAHOBKH
repcoHaly B cy0’ekTax (FOpuaIudHi 0coOM) 3a0e3edeHHs CyCITUTbHOT Oe3MeKH.

CyTb colianbHOrO YIPaBIiHHS CTAHOBUTH MeXaHi3M (DyHKLIOHYBaHHS bOT'O BUIY
yIpaBJliHHS. 3arajioM, cCHCTeMa YIpaBliHHs 3a0€3MEeUeHHSM CYCHIJIBHOI Oe3leKku — 1e
¢dopma peamizanii B3aeMoaii Ta PO3BUTKY BIZHOCHH YNPaBIiHHS, IO BHUPAKAIOThCA B
MOPSIIKY Ta NPUHIMIIAX YIIPABIiHHS, a TAKOXK HOT0 CTPYKTYPI, UUIAX, GYHKLIAX 1 METOAaX.
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Cucrema coOUiaJIbHOTO YIPaBIiHHS CKIAJA€ThCS 3 TAaKUX KOMIIOHEHTIB: MeXaHi3MHU
YIpaBJIiHHSA CYCHITBHOIO O€3meKor, 00 €KTH YNpaBIiHHS CYCHUIBHOI 0e3meKolo,
CTPYKTYpa 3a0€3MEeUCHHS CYCIUILHOK Oe3Nekoro Ta (yHKINii 3a0e3MeUeHHS CyCITIbHO
0e31eKoro.

MexaHi3M yOpaBIiHHSA CYCIUIBHOIO O€3MEKOI TMOJSIrae y MPaKTUIHOMY
3aCTOCYBaHHI NMPUHIWITB 1 (QYHKIIH yNpaBIiHHA AN AOCATHEHHS CTaHy BiICYTHOCTi
HeOe3MeK 1 pU3HKIB B CYCHiIbCTBI. JlOCATHEHHS LiIel COoIiaibHOro pO3BUTKY Ta peastizallist
BIJMOBIAHOT JE€PKaBHOI TONITHKK TOTPEOYIOTh CTBOPEHHS MEXaHi3My COIiaJIbHOT'O
YIPaBIiHHS, SKHHA CHHPAETHCS Ha BUKOPHCTAHHS 3aKOHIB CYCIUTBHOTO PO3BUTKY.
MexaHi3M yIpaBIIiHHSA CTBOPIOETHCS Ta IUICCIPSIMOBAHO 3MIHIOETHCSA JIIOABMH, SIKI
3MIMCHIOIOTh periiaMeHTallii0 Bciei cykymHocTi (QyHKIiH, (opMm, MeETOJiB, BaxKenliB i
CTHUMYJIB COLIANBHOTO YIPAaBIiHHSA JJs TOro, MI00 JJOCATTH HaWOimbmoi #oro
eeKTUBHOCTI Yy 3a0e3leueHHi CycHuUIbHOI Oe3mekor. Y MeXaHi3Mi yIpaBiliHHS
BHOKPEMITIOIOTh CKOHOMIYHWH, OpraHi3alliiHui Ta COLiabHO-KYJIbTYPHUAN eEeMEHTH, SIKi
TICHO MOB’sI3aHI MK c000r0. OTKe, MEXaHi3M COIIaJIbHOTO YIPABIIHHS SBJISE COOOIO
CYKYITHICTh METOJ/IB 1 3ac00iB yYIpaBIiHHS CyCHUIBCTBOM Ta HOro IiJICHCTEMAaMH,
B3a€MHUH BIUIMB SKHAX 3a0e31edye HalOUThI e eKTUBHUN PO3BUTOK TAHOTO COIIyMY.

O0’exTaMu YIPaBIIiHHS CYCHUIBHOK OE3MEKO0 € COLiaabHI CHCTEMH, CYCIUIbHI
BigHOcHHU. CoIliaJIbHI CHCTEMH 5K CIEMEHT CYCIUIbHOT OE3IIEKH € BOJHOYAC CY0 €KTOM Ta
00’€KTOM YIIPABIIHHSA, 10 MMOTPeOye PO3rIsIaaTH Cy0 €KT 1 00 €KT SIK ABI MiACHCTEMHU
(xepyrody Ta KepoBaHY), sIKi Iepe0yBaloTh y MOCTiiHIN B3aeMomii. Y BY3bKOMY 3Ha4YCHHI
00'€KTOM yIIpaBIIiHHSI MO0 3a0e3MeUeHHs CYCIUTBHOI O€3IIeKH € JIFOMHA Ta ii rmpars, a B
OLTBIT MUPOKOMY — KOJIGKTHBH JIIOJel (opraHizaiis, perioH, kKpaina). TakuMm dwHOM,
00'€KT yIpaBIIHHS Y CYCIUIBHINA Oe3Merli — Iie JIOIU Ta iX MISIBHICTh, BUOKPEMIICHHI 13
COIIIAJIBHOTO CEPEIIOBHUINA SK JIAHKH €IMHOI cHCcTeMH abo sK ocoOnmBa (YHKITISA, IO
morpedye CHerialbHOr0 MEXaHi3My YIPaBIiHHA y Mporecax 3a0e3NedeHHs CYCIUTbHOL
Oe3mexu.

CrtpyKTypa yrpaBiIiHHS CyCIUIFHOI 0€3MEK00 PO3KPHBAE BHYTPINIHIO TOOYIOBY
cucremu. CTpyKTypa, sika BimoOpakae CKIaJ 1 MiUIETICTh PI3HUX JIAHOK YIPaBIiHHS, IO
(hyHKITIOHYIOTH ISl JOCSTHEHHS ITEBHOI I1iJli, HA3MBA€ETHCS OPTaHi30BaHOK. BoHa Moxe
OyTH JBOCTYIICHEBOIO, 0araTOCTYNEHEBOIO, MAaTH TOPH30HTAIBHUN Y BEPTHKAJIHHUM
xapakrep. B opranizamiifHii CTpYKTypi PO3pI3HSAIOTH TaKoX JiHIHHI, (YHKIIOHAIBHI Ta
3MillIaHi THIH, @ B CTPYKTYPi OpTaHy BUKOHABYOI BIIAJW — IUTICHI, PO3Pi3HEH1, KOPIYCHI
CTPYKTYPH YIIPaBIiHHS.

OyHKIIIT yIpaBIiHHSA CYCHUTBHOIO 0€3MEKOr0 — 1€ 0COOIMBI BUIU AISLUTHHOCTI, SKi
BHPaXKAIOTh HANPSMKHA YU CTafii IUIECHPSIMOBAHOIO BIUIMBY HAa 3B’SI3KM 1 BiTHOCHHU
JMOJe y mporeci 3a0e3le4eHHs CYCIUIBHOI Oe3leku Ta ympaBiiHHA Hewo. DyHkKiii
YIpaBIiHHS MalOTh 3a0e3MeuyBaTi e)eKTUBHY PEaKIlifo KepyroUuoi CUCTEMHU Ha OyAb-SIKy
3MiHY CTaHy K€pOBaHOI CUCTEMH.

3aranpHi (QYHKII: TUTAHYBaHHS, OpraHi3allis; CIeialibHi — KOOpAWHAIS 1
KOHTPOJIb; aKI[ECOPHI — CTUMYJIIOBaHHS 1 HABYaHHSI.

Jo ocHOBHUX (YHKIIH yrnpaBliHHS CyCHUIBHOIO OE3M1EKOI0 HAIeXKaTh:

IUTaHYBaHHS — CTAHOBUTH c000I0 (popMy MpOsIBY LIIECHPSIMOBAHOIO BIUIMBY Ha
KOJIEKTHBH JIIO/ICH, siKa mependadae OCTaHOBKY LI 1 3aBAaHb y cepi 3a0e3rnedeHHs
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CYCIUTBHOI O€3MEKH, a TAaKOXK BHU3HAYCHHS IUISIXIB 1 3aCO0IB JOCATHEHHS MOCTABJICHUX
LiJIel MI0H0 HeET;

oprauizaiist — e ¢opma IiecCIpsIMOBAHOTO BIUIMBY Ha KOJIEKTHBH JIOJCH, LI0
nependadae CTBOPEHHS HOBHX 1 BIOPSAKYBaHHA (DYHKIIOHYIOUMX OpraHizalidHuX
CTPYKTYPp SIK €JIEMEHTIB MPOILIECY peatiallii ITaHiB 3a0e3MeueHHs CyCIIbHOI OC3MeKH;

KOOpAMHALg — ¢opMa TPOsIBY IUIECIPSIMOBAHOIO BIUIMBY, IO Iepeadavae
3a0e3meueHHss HeO0OXiIHOT Y3rO/DKCHOCTI il KOJCKTHUBIB JIIOJCH SIK €IEMEHT IMPOLECy
JOCSITHEHHS TIOCTABIICHUX 1itel y cdepi cycninbHOi 6e3neky;

CTUMYJIIOBaHHs 1 HaBYaHHA — (OPMH LIECIPSIMOBAHOTO BIUIMBY Ha JIOJIEH
IUIIXOM CIIOHYKaHHS Ta IIJArOTOBKM IX 10 Jid, IO MiIBUIIYIOTh ©()EKTUBHICTh ycCiel
CHUCTEMH YIIPaBIIHHS 3a0€3MCUEHHSM CYCITUTLHOT OS3IEKH;

KOHTPOJIb — II€ CHUCTEMAaTH4HI IEPEeBIPKU MISIBHOCTI JIFOJACH JUIsl BUSBJIICHHS
BIIXMJICHb YCTAHOBJICHUX HOPM O€3IEeKU YM BUMOT Y TIPOLIEC] peaizallii HaMIiYeHUX HiIeH
moao0 3a0e3leueHHsT CYCIIbHOI Oe3leKd, MpH IbOMY KOHTPOJb 3AIHCHIOETHCS
YIIOBHOB)KEHHMH OpPraHaMH BWKOHABYOI BJIAJHM HIONO MiAKOHTPOJIBHHUX CTPYKTYp Ta
THIIUX OpraHi3allii B IOPSJKY, epen0adyeHoMy YNHHIMH HOPMATHBHUMH aKTaMU.

Omxe, naMo YyHiBepcajdbHE BW3HAYCHHS IIOHATTS CYCIUIBHOI Oe3MeKu sK
HEB1JI'€MHOT YaCTHHHU JISUTHHOCTI COI[IyMYy Ta OKPEMOTO iHIWBiIyyMa, BPaxOBYIOUH BCi
BHIIIE HaBEICH1 03HAKH 1 BJIACTUBOCTI. TakuM YMHOM, CycCriibHA Oe3reka — 1€ MepBUHHUN
abo oTpuMaHWil cTaH (QYHKIIOHYBaHHS CHUCTEMH CYCHUIbHUX BIJIHOCHH, SIKUH
XapaKTepHU3y€eThCS BIACYTHICTIO HMOBIPHOCTEH BUHUKHEHHS 3arpo3 Ta ii mepexoy B Oyb-
SIKAA 1HIMAA CTaH, 1 OJHOYACHO KOMILIEKC CHCTEMHHUX, Y3TO/DKCHHX 3aXOMmiB IS
TOCSTHEHHST MAaKCHMAaJIbHOTO PIBHS 3aXHCTy BCIX YYaCHHKIB CYCHUIPHHX BIJHOCHH BiX
3arpo3 i Hebe3IeK, sKa MOXe MOBEPHYTH CHCTEMY JI0 TIEPBUHHOTO CTaHY.

IIporoHyemo Taki mpaBuiia (QYHKI[IOHYBaHHS CYCHUIbHOI O€3MEKH B isIHOCTI
COIiyMY: UMM TIACHBHIIIINM € CTaH COIIaTbHOI CHCTEMH BiTHOCHO YYaCHUKa CYCILITBHHX
BimHOCHH ((izwuHoi ab0 FOPUIUYIHOI OCOOHM), THM BHINUM € PIBEHh HOTO IEPBUHHOI
3aXHWIIEHOCTI BiJl UMOBIPHOCTI BHHHKHEHHS 3arpo3 i HeOe3mek. 3 MOMEHTY BTpy4YaHHS
cy0’eKTa CyCIUTPHUX BINHOCHH B OTOYYIOUE CEPEIOBHINA BHHWUKA€E IMOBIPHICTH
HEraTUBHUX HACIHIAKIB TAaKOTO BTPYYaHHS, IO BHUMAara€ akTUBHOI Mdii CyO €KTIB s
mostoNlaHHs cutyarii Hebe3nekn (3arpo3m). [Ipu oMy Taka MiSUTBHICT 3IHCHIOETHCS B
YMOBaxX pH3UKYy, TOOTO 3arpo3a CTa€ CTAHOM CHCTeMH 1 Cy0 €KTa OJHOYACHO. Y IHMX
yMOBax CyO’€KT CyCHTBHUX BigHOCHH ((hismuHa o0coba) BHUCTyHaE OJHOYACHO
CHOXKMBaYeM Oe3MeKH, JPKEPEIOM BUHHKHEHHS 3arpo3d W HeOe3MeKd Ta OCHOBHUM
IHCTPYMEHTOM TIOBEPHEHHS CHCTEMH JI0 MEPBHHHOIO CTaHy. lle mpaBuiio MONIHPIOETHCS
Ha BCi cdepu COIianbHOI JXKUATTS, aje crenudika MposiBIiB 3aJeKUTh BiJ KOHKPETHOL
CHUTYaIll.

BucHoBku. TakiMm YWHOM BH3HAYa€MO, IO (AKTHYHO CYCHUTBLHY O€3MeKy sK
eIeMEHT JISUTFHOCTI COIiyMYy MOXXHA TIPEACTABUTH K MOJIENh TOBEIHKH, B SKil Cy0 €KT
CYCHUTbHUX BIJTHOCHH HAMATa€ThCs YCYHYTH 00’ €KTUBHY HEBH3HAUYCHICTH 3 JIOMOMOTO)
MPAKTUYHUX Ji 32 HEMOXJIMBOCTI Mepeq0adnTH PO3BUTOK CUTYallii y MaiOyTHEOMY B
CUTYaLisX MpsiMoi HeOe3MeKH, 3arpo3u ab0 pU3HUKY.

Hedininis cycninbHOI Oe3mekn i BUBEACHE MPaBUIO BU3HAYAIOTH MICLE 1 poib
KaTeropii cycnijabHOI Oe31eKd B Teopii aAMiHICTpaTUBHOrO mpasa Ta GopMye Ti KaTeropii
1 TIOHATTS, 110 BU3HAYae iX 0a30BUMHM Uil MOAAJIBLIOIO PO3BUTKY aJMiHICTPaTUBHOIO
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mpaBa 3 ypaxyBaHHSAM crenudikd craHy JepkaBU i HampsAMKIB PO3BHTKY OpTraHiB
BHUKOHABYOI BIIAJIH.
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IMPOBJIEMH THOOPMAIIMHOI BE3IEKH SIK CKJIAIOBOI
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Anomauin: Y cmammi npoananizo8ano axKmyaibHi npooiemu iHpOpMayitiHoi
besneku K ckaao060i HayioHaIbHOT Oe3neKku. 3a3HaueHi OCHOBHI NPUYUHU He3A008LIbHOT
cumyayii y cgpepi ingpopmayitinoi desnexu. Ocobausa yeaea npuodiisemvcsi NOHSMMIO
inhopmayitinoi besnexu ma sUHAYeHHIO i Micysi 6 cucmemi 3a0e3nevents HayloHAIbHOT
besneku, a makodxc 3a3HA4EeHi OCHOGHI npobiemu y cepi npasosoco pe2ynro8aHHs
8iOHOCUH THoOpMayitinoi besnexu. Ycniwnuil po3eumok i came ichy8anus Yxpainu sk
CYBepeHHOl  Oepoicasu Hemodiciuel 6e3 3abesnevenuss il HayioHAnbHOI Oe3nexu.
Inpopmayitina 6esnexa SUBHAYAEMbCS CIMYNEHEeM 3aXUCIY CYCRIIbCMEA i 0epaicasu, ma
AK  HACHIOOK, CMAOiIbHICMIO  OCHOGHUX — chep  dicummsi w000  HeDe3NneuHux,
decmabinizylouux, OeCmpyYKMuGHUX Memooie, W0 NoOPywyloms IHmepecu Kpainu
inhopmayitinux Oitl six npu 30IUCHEHHI, MAK | NPU NOULYKY.

Knrwowuosi cnoesa: inpopmayis, besneka, ingpopmayitina be3nexa, HaAyioHAIbHA
besnexa, inghopmayiiina cghepa.

Annotation. In protecting its information interests, each state must take care of
its information security. The strengthening of Ukrainian statehood requires the same.
Balanced state information policy of Ukraine is formed as an integral part of its socio-
economic policy, based on the priority of national interests and threats to national
security. From the legal point of view, it is based on the principles of a democratic state
governed by the rule of law and is implemented through the development and
implementation of relevant national doctrines, strategies, concepts and programs in
accordance with applicable law. There is an objective need in Ukraine for state and legal
regulation of scientific, technological and information activities that would meet the
realities of the modern world and the level of information technology development,
international law, but at the same time effectively protect Ukraine's own national
interests. Relations related to information security, as the most important for society and
the state today, require the fastest legislative regulation.

State information policy, as the activity of the system of public authorities and
management in the information-psychological sphere, occupies a central place in the
system of regulation as socio-political relations in the modern information society.
Transparency of state information policy is the basis for ensuring socio-psychological
stability and successful economic development of the country. The practice of information
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and psychological influence is increasingly evolving in the modern world. The terms
"information" and "psychological” wars are widely used by politicians and political
scientists and are increasingly appearing in the context of information security issues in
the country. Radical change of the state's approach to solving this problem should
become one of the priorities in ensuring national security.

Key words: information, security, information security, national security,
information sphere.

IocTranoBka npodjemu. BypxnuBuii po3BUTOK iH(QOPMAIIMHUX TEXHONOTIH
HanpukiHi XX CT. IPU3BIB 0 3pOCTaHHS BITHOCHOI Ba)KIMBOCTI OKPEMHX AacCIIEKTiB
CYCIUIBHOTO XHUTTA. BHachimok iH(GOpMAaIiiiHOI PEBOIONIT OCHOBHOIO IIHHICTIO JUIS
CYCHUTBCTBA B3araji W OKpeMOi JIFOJMHH 30KpeMa IMOCTYMOBO CTalOTh iH(pOpMAaIliiiHi
pecypcu. Opranizallis coliymy modana TpaHc(hOpMyBaTHCS Y HANPSAMKY IEPEPO3NOALTY
peanbHOT BIagM BiJ TPAIUIMIHHUX CTPYKTYpP JIO LEHTPIB YHpaBIiHHS iHQOpMAIIHHUMU
IMOTOKaMH, 3pOcCiia BINTMBOBICTh 3ac00iB MacoBoi iHdopmartii (3MI). [ndopmaTuzariis ta
KOMII'FOTEepH3allisi JOKOPIHHO 3MIHIOIOTh OOJIMYYS CYCHUIbCTBA. 3a TaKMX OOCTaBHH
3a0e3redyeHHsT iHQOpMAaIiifHOT Oe3MeKr IMOCTYNOBO BUXOIUTHh HAa IEPUIMHA TUIaH Y
po0JieMaTHII HAI[IOHAIBHOI OE3MEKH.

3 orsay Ha Cy4acHi TEHJIEHINii CYCIUJIBHOrO PO3BUTKY HalliOHallbHa Oe3rmeka
VYkpaiHn He MOIJIa B3ajMIIUTHCS 11032 BIUIMBOM BHYTPINIHBOTO iH(OpMAIIiifHOTO
¢dakropa. Amke B ymoBax iH(OpPMAIIHHOIO CYCHUIBCTBA BCi 0€3 BUHATKY 00 €KTH
HaIllOHAIBHOI Oe3Meku (JIF0IMHA, CYCITIBCTBO, JAEpiKaBa) CTAIOTh UYTIWBHMH 10
iHbopmariii, sika 1x orouye. TakMM YHHOM, IIJIECIPAMOBAHO 3MIHIOKOYH iH(OpPMAILIitO,
3adikCOBaHy Ha TEBHHX HOCISX, KEPYIOUM KaHaJlaMHM KOMYHIKaIlii, BILNTHBAIOYH Ha
TeXHIYHI 3aco0u 00poOKH iH(oOpMallii, MOKHA 3MIHIOBATH pIIIEHHSA, a BiaTak, 1 il
00’€exTiB HarioHansHOI 6e3mekw [1, c. 23].

Bomnodac, 00’ektn HarioHanpHOI Oe3nekn TiepeOyBarOTh IIiff BIUIMBOM
30BHIMIHBOTO iH(opMaliitHoro Qaxropa, MmO BHU3HAYAETHCSI 3MiHAMH Yy cdepi
MDKHapOIHUX BIOHOCHH:

- pyHiHYBaHHSM OIMOISAPHOT MOZIENI CBITY Ta (pOpMYBaHHSIM TOMIMOISPHOL;

- BUXOJIOM Ha MIKHApOAHY apeHy He JIUIIe OKpEMHUX JepKaB Ta ix 00’ €IHaHb, a
W TakWX HETPAIWIIMHWX TPaBIB, K, HANPHUKIAA, TPaHCHAIlIOHAIBHI KOpIoparlii,
MDKHApPOIHI TEPOPUCTUYHI PYXH TOIIIO;

- 3aTOCTPEHHSIM MPOTHOOPCTBA MK TPAJAUIIHHUME T4 HOBUMH T€OMOIITHIHIMH
LEHTPaMU;

- iHTeHCcH]iKaIlicro T100ami3aifHUX MPOIIECiB, 3 OMHOT0 OOKY, Ta 3pOCTAHHIM
TEHJIEHIi} e31HTerpallii, HaBiTh Y IOCUTh CTA0LTBHUX CYCITUTECTBAX, 3 IHIIOTO;

- TEpEHECeHHSAM [l MO0 PO3TOpTaHHA Ta BHPIMIEHHA MDKHAPOJHHUX
KOH(QUTIKTIB B iHPOpPMAIIHHAN TIPOCTIp;

- mepedopMaTyBaHHIM iHGOPMAIIHHOrO CyCHiIbCTBA B  iH(OpPMAIliTHO-
KOMYyHiKaTuBHE [2, c. 146].

AHami3 ocraHHix gochimxeHb i myOuaikanmiii. IHdopMmaniiiny Oesmeky,
mpoOeMHu 3aXUCTy HallOHAJBHOrO iH(GOPMAaLitHOTO MPOCTOPY AOCHIKYyBaiu OaraTo
HaykoBIiB. 30kpema, A. Mapymiak, B. [lerpuk, B. Jlinkan, b. Kopmuu, B. Ilouenuos ta
iHmi  ¢axiBui. IIpobremHi mnwuTaHHS 3a0e3neueHHS  KiOepHETHYHOi — Oe3meku
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nociimkysanu P. JIyk’sauyk, B. Bypsdok, A. babenko, B. ['aBnosckwuit, /. /1yoos, B.
Homoxkonos, M. Iloropenskuii, B. [llenoMenIieB Ta iHII HayKOBII.

Mera pocaimkennsi. B 1gaHoMy HayKoBOMY JOCHTIDKEHHI aBTOp Xoue
OKPECIIUTH CYTHICTH Ta OCOONHMBOCTI MOHATH iH(opMariifHoOi Oe3meku, BU3HAUYUTH
aKTyanbHi mpoOiiemu B iH(popMaUiiHii cdepi SK CKIAZOBOI HAIIOHATBHOI Oe3MeKH
Ykpainu.

Buxkaan ocHoBHoro marepiany. OgauM 3 HaiiBaromimmx daktopiB y chepi
JiepkaBHOI Oe3neku € Oe3neka iIHPOPMAIIIHHOro CEPeIOBUINA, IKa AKTHBHO BILUIMBAE HA
CTaH eKOHOMIYHOT, MOJITUYHOI, Ta IHIINX CKIaJOBUX JepKaBHOI Oe3nekn Y KpaiHu.

Indopmarriiina 6e3reka € CaMOCTIMHOIO CKJIaI0OBOIO HaIliOHAIBHOI OC3MEKH, 1 B
ILOMY TIPOSIBIISIETBCS 11 IBOXCTOPOHHIH xapakrep. Lle o0ymoBieHo:

— TIparHEHHSM KOXKHOI JIep)KaBU peali3yBaTH Ta 3aXWUCTUTH BIACHI
HAI[lOHANIbHI iHTEepecH, IO HampaeleHi Ha QOpMyBaHHS Ta HaKOIMHYEHHS
HaI[IOHAJIBLHOrO 1H(GOPMAIIHHOrO TIOTEHIlialy B yMoBax TIiiobamizaiii CBITOBHX
iHQOPMAIITHUX MTPOIIECiB;

— HEOOXIOHICTIO HE JIMIIe PO3BMBATH W IIOCUJIIOBATH HAIIOHAIBHUH
iHpOpMaIifHUI TOTeHIliaN, ajne W 3aXWINaTH BiJ IIMPOKOTO CIIEKTpa iCHYIOYHX i
MOTEHIIHHUX THPOPMAIIITHUX 3arpo3;

— ICHyBaHHSIM peaJIbHOi TOTpeOU B 3aXUCTI BCIX cy0’ekTiB iHQopMaIiiHuX
BIIHOCUH BiJi MOXKJIMBUX HEraTHBHUX HACTIJIKIB YIPOBAIKCHHS Ta BUKOPHUCTAHHS
iH(bOpMAITIITHUX TEXHOJIOT1H; — HASBHOI MOMKJIUBICTIO 1H()OPMAIIIHOTO THCKY Ha
VYkpainy, HaBiTh iH(pOpMaIiiiHOI arpecii 3 00Ky PO3BHHYTHUX KpaiH CBIiTy 3 METOIO
oJlep>KaHHS OJHOCTOPOHHIX TTepeBar y MOMITHYHINA, eKOHOMIYHIN, BIHCHKOBIH Ta IHIITHX
chepax, a Takok iH(QOPMAITIITHOrO BILTUBY Ha CBIIOMICTH 1 iICBiAOMICTh iHAMBIAIB, HA
CiM’10, CYCITUTLCTBO # AeprkaBy, IO 3arpOKye nepkaBHiit 6e3meri [3, c. 87].

HamionansHa Oe3meka iCTOTHO 3aJIOKUTH Bim 3a0e3medeHHs iHGOpMamiiHOl
Oe3mexu, i y X0/l TEXHIYHOTO MPOrpecy I 3ayIeXHICTh Oyne 3poctaTH. BuzHadeHb
iHbopMarliitHoi O6e3rmekn Ha ChOTONHI ICHYE MOCHTH OaraTto. Jluie B HOpMaTHBHUX
JOKYMEHTax 1 B HAyKOBIiH JiTepaTypi iX HaIyeThCs MIiCTHAAIATE. €OIMHOT TyMKH TIPO
Te, MO Take iH(popmaliiiHa Oe3reka HeMae. | B IIbOMy, Ha Hamly OyMKY, TOJIOBHA
mpobiieMa craHy 3axucTy iH(popmamii. Mwu TOCTIHHO TOBOPUMO TIPO T€, IO
iHpopMarriiiHa Oe3reka 3a0e3meuyeThCsl HAa HAJEKHOMY DiBHI, alle K MH MOXEMO
Ka3aTH IIPO 1€ HAalleBHE, KO MU HE MAa€EMO €IMHHX MPaBHJI PO Te, 110 MU 3aXHUILAEMO,
SIK 3aXHUILAEMO 1 Bijl 4OTO.

[Ipore, 3poOuBIIM aHami3 JiTepaTypdw MOXKHA 3a3HAYATH, IO TOHATTS
iHbOpMaIliitHOT Oe3rekn MOXKHA Pa3TIIsIaTH Y AEKUTPKOX acleKTax.

Taxk iHpopmartiitHa Oe3reka — 11e:

- CTaH 3aXUIIEHOCTI iIHPOPMAIIIITHOTO CepeIOBUIIIA, SIKUI BiAMIOBIIa€ iHTEpEecaM
JepXKaBH, KUl 3a0e3nedye (OpMyBaHHS, BUKOPHCTaHHS i MOXIIMBOCTI PO3BUTKY,
HE3aJI&KHO BiJl BIUIMBY BHYTPIIIHIX 1 30BHIIIHIX iH(popMamiianX 3arpos [4, c. 101];

- cTaH iH(OpPMAIIHHOTO CepelOBUINA CYCHIIIBCTBA 1 IONITHYHOI €NiTH, IO
3abe3neuye ii (opMyBaHHs i pO3BUTOK B iHTepecax KEepiBHULTBA KpaiHH, TPOMAJSH 1
cycminberia [5, ¢. 128];

Takox 3 omgHoro Ooky, iHQopMmaliiiHy Oe3lleKy MOXHa PO3TISAATH AK
CaMOCTIHHMM eleMeHT HalioHaJubHOI Oe3neku Oynb-sKoi KpaiHH, a 3 iHIIOro —
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iHTerpoBaHa CKJIaaoBa Oynp-sAKoi iHImIOI Oe3meku: BiCBKOBOI, EKOHOMIYHOI,
MOJITUYHOT TOLIO.

HafimoctynHimmuMm € Take BU3Ha4YeHHs: iHQopMaliiiHa Oe3leka — Ie CTaH
3aXHUIICHOCTI KUTTEBO BAXKIMBUX IHTEPECIB OCOOUCTOCTI, CYCHIBCTBA 1 JIEpKaBH, 3a
SIKOTO 3BOJUTHCS 0 MIHIMYMY 3aBIaHHsI 30UTKIB uepe3 HEMOBHOTY, HEBYACHICTH 1
HEJIOCTOBIpHICTH iH(OpMAIlii, HeraTUBHUH iHPOPMAIIHHNN BIUTMB, HETATUBHI HACIIIKA
(GyHKIIOHYBaHHS 1H(OpPMAaLiHHUX TEXHONOTiH, a TakoX dYepe3 HECaHKI[iOHOBaHE
nomuperHs iHgopmarnii [6]. Lle BU3HAUEHHS € ONTHMAJILHUM Ta BifmoOpaxae yci
aCIIeKTH B3aeMOIiT cy0’eKTiB iH(pOpMaLiHUX BiTHOCHH.

Orxe, iHdopmamiliHa Oe3neKa CyCHUIbCTBA, ACPKABU XapaKTEPU3YETHCS
CTyIneHeM iX 3aXHWIICHOCTi, Ta, fAK HACHIJOK, CTIHKICTIO TOJIOBHUX cdep
JKUTTEIISUIBHOCTI Y  BIIHOLIEGHHI 70 HeOe3nedyHux iH(OpMAIifHMX BILIUBIB.
[ndopmaniiina Oe3reka BU3HAYAETHCS 3[ATHICTIO HEWTPai3yBaTH TakKi BILIMBH.
3aralbHONMPUHAHATAM € Take BH3HA4YeHHS iHQOpMaIiiiHol Oe3meku, SK CTaH
3aXHILIEHOCTI KUTTEBO BAXIMBUX IHTEPECIB IPOMAJISH, CYCIUIBCTBA Ta JEPKaBU B
iHdopmartiitnii chepi [7, C.18] .

IIle omHier0 MPOOIEMOIO € BIACYTHICTH JI€BUX MEXaHI3MIB 3a0e3redeHHs
iHpopmMarriiinoi O0e3neku. Tak, BimmopimHo g0 JlokTpunu iH(OpMAaIiiHOT Oe3nexn
VYkpainu [8] akTyalbHMMH 3arpo3aMHd HalllOHAJILHAM IHTEpecaM Ta HaIliOHAJIbHIM
Oesrieni Ykpainu B iHdopmMariiiHii cdepi €:

- 3MIACHEHHS CIeLiabHIX 1HPOPMAaLIHHUX Olepalliii, CIPSIMOBaHUX Ha MiAPUB
000pOHO3IaTHOCTI, JeMopalizarito ocoboBoro ckiamxy 30poitHux Cwmn YkpaiHu Ta
IHIIMX ~ BIMCBKOBUX  (OpMyBaHb, IPOBOKYBAHHS EKCTPEMICTCHKHUX  IIPOSBIB,
MOKUBJICHHS TAHIYHUX HACTPOIB, 3aroCTpeHHsS 1 JecTa0uTmi3amilo CyCIUIbHO-
MIOJITUYHOT Ta COIIaThbHO-E€KOHOMIYHOI CHTYyaIlii, po3MajtoBaHHSA MDKETHIYHUX 1
MDKKOH(]eciHHIX KOH(MITIKTIB B YKpaiHi;

- MPOBEACHHS IeP>KaBOI0-arpecopoM CIIeIiaaTbHIX iHPOPMAIIHHAX OIeparlii B
IHIIMX JIepKaBax 3 METOI0 CTBOPEHHS HETATUBHOIO IMi/KY YKpaiHu y CBITI;

- iHdopMaIiifHa eKCITaHCisd aepKaBH-arpecopa Ta KOHTPOJILOBAaHWUX HEIO
CTPYKTYD, 30KpeMa IUITXOM PO3MIMPEHHS BIACHOI iH(pOpPMAITIHOT iIHPpacTpyKTypH Ha
TepuTOopii YKpainu Ta B iHIMX JAeprKaBax;

- i opMmariiine JOMiHyBaHHS JiepKaBU-arpecopa Ha TAMYACOBO OKYTIOBAaHUX
TEPUTOPISX;

- Hee(eKTUBHICTh Jep>kKaBHOI iH(OpMamiiHOI IONITUKH, HEIOCKOHAJICTh
3aKOHOJIAaBCTBA CTOCOBHO PETYITIOBAaHHS CYCITUTHHIX BiTHOCHH B iH(hopMatliiiHiil chepi;

- TIOMIMPEHHS 3aKJIHKIB JI0 PAJUKATBHUAX Jii, TIPOIMaran/ia i30Ai0HICTCEKIX
Ta aBTOHOMICTCHKHMX KOHIIEILIH cIiBiCHYBaHHs perioHiB B YkpaiHi [8].

B wactuni 1 cr. 17 Koucrurynii VYkpaiHu 3a3HavaeTbcs, IO 3aXUCT
CYBEpEHITeTy 1 TepuTOpianbHOl LiicHOCTI YKpainu, 3a0e3nedeHHs i1 eKOHOMIYHOI Ta
iHpopMaIliitHOl Oe3NeKH € HAMBKIMBIIUMU (DYHKITISIME JIeP>KaBH, CIPABOI BCHOTO
VYkpaiHcbkoro Hapomy. SKImo Mu KakeMo Hpo OOOpoHY KpaiHu, TO 3axHcT il
CYBEpEHITETy, TePUTOPiabHOI HITICHOCTI 1 HEJIOTOPKAHOCTI MTOKJIaIat0ThCsl Ha 30poitHi
Cumu Ykpainm.
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3abe3mneyeHHsT AepKaBHOI OE3MEKH 1 3aXUCT Jep>KaBHOIO KOPAOHY YKpaiHu
MOKJIaAl0ThCSL HA BiAMOBIAHOI BiMCHKOBI (OpMyBaHHS Ta MPaBOOXOPOHHI OpraHu
JieprKaBH, OpraHizallis i MOPsIOK JisUTIbHOCTI SKUX BU3HAYAIOTHCS 3aKOHOM.

30poiiHi cuau YKpaiHM Tak CcaMO 3a3HAa4€HO W0 BOHU pOOJATH, SKi
(dbopMyBaHHS MalOTh MPAaBO Ha iICHYBaHHS, SIKi Hi. AJle )KOTHHUM YMHOM HE 3a3HadyeHa
npobieMa, sika Ha ChbOTOTHIIIHIA JEHb € PeallbHOK0 3arpo3010 He JIMIIE AepiKaBH, a i
Hamoro MaiOyrts. lle BiACYTHICTH KOAHHMX CTPYKTYp siKi O 3a0e3meuyBaiu came
iHpopMaiiiHy Oe3mneKy.

st 3a6e3neuenns iHpopMaliiiHoi 0e3nekn HeoOXiaHO:
3axuctuTth iHpOpMAaIito mij yac ii 30epiranHHs, 0OpoOJIeHHS 1 TIepelaBaHHs MEPEKEIO;
3HalTH 1 TONEepeUTH NOPYILIEHHS [UTICHOCT] 00’ €KTIB JAHHX;
3axXUCTUTH TEXHIUHI MPUCTPOI 1 TPUMIILICHHS;
3axuCTUTH IIPOrpaMHi 3aco0H BiJl i’ €JHAHHS MPOrPAMHUX 3aKJIaJIOK 1 BIpyciB;
3axucTuTi KOHQiIEHiHHY iHpOPMAIIilo BiJi BUTOKY 1 BiJi BOYJOBaHMX €IEKTPOHHUX
MPHUCTPOIB 3HIMAHHS iH(pOpMAILii.

[Ipobnemoro  3anmuImaeTbesi  3a0e3MEUEHHST HANCKHUX TEMITIB  PO3BUTKY
HaI[lOHAIbHHUX IH(OpMAIIHHIX peCypCiB 1 BIAMOBIAHOT iHppacTpykTypu. OCcTaTOYHO HE
po3B's3aHO B YKpaiHi Tako MpoOJjeMy BIPOBAKEHHS Cy4YacHUX iHQOpMaIliiHo-
AQHANITHYHUX TEXHOJIOTIH JIEPKABHOTO YIPABJIIHHS, 110 HETATHBHO MO3HAYHIIOCS HA
B3a€EMOJIiI TUIOK Biaau, (OPMYBaHHI IUTICHOI BEPTHKAIl €(PEKTUBHOI BHKOHABYOI
BIIAITH, IEBOCTI MOJIITHYHUX Ta €KOHOMIYHUX pedopM, CTAHOBJICHHI TPOMAITHCHKOTO
CYCIHIIBCTBA Ta iHIKX cepax CyCHimbHOro KUTTs [9].

[Hdopmariiiina Ge3meka € OHIEIO 3 CYTTEBHX CKJIaIOBMX YaCTHH HAI[IOHAIBHOI
Oesmekn KpaiHu. Ii 3abe3ledeHHs 3aBASKH  TIOCHINOBHiM peaizalii TpaMOTHO
chopMyIL0BaHOI HaIllOHAJILHOI iH(GOpMAaLiiHOI cTpaTerii B 3Ha4YHii Mipi cripusia O
3a0e3MeveHHI0 JIOCSATHEHHS YCIiXy MpW BHUPIMIeHHI 3a4ad y IMONITHYHIN, BIICHKOBO-
TIONITUYHIN, BIMCHKOBIHM, COIianbHIA, EKOHOMIYHIA Ta I1HmMMX cdepax Iep’KaBHOI
JISTTBHOCTI.

Te, mo BimOyBaeTbcs 3apa3 B KpaiHi CTOCOBHO Tpobiem B iH(opMarliiHiit
CHCTeMI, IPU3BOAMTH IO HEOOXIJHOCTI 3aXHCTy iH(OpMAITii.

OcHoBHI 3aBmaHHA iH(OpMaIIiitHOl Oe3mekn — I1e 3a0e3meueHHS:
JOCTYIMHOCTI iH(opMartii
niTicHocTi iHopMmartii
KoH(}iAeHIIIHHOCTI iH(hopMaTITil
BiporigHOCTi iH(popMaii
HEBIiJICTEXKYBAaHOCTI il KOpHCTyBa4ya

Tak, nmpuBeneHHS B XKUTTS B0l iHGOpMAIiTHOI TOTITHKH, MOXE CYTTEBO
BIUIMHYTH Ha PO3B’S3aHHS BHYTPIIIHBO TMOJITUYHUX, 30BHIMIHBO IOJMITHYHHX Ta
BilicbkoBUX KOH(DIIKTIB. Y cdepi iHpopMamiiiHOi Oe3nekr 3HaHHSA B Oyab-sKid i
(hopmi, BHCTyTIae 3 OHOTO OOKY SIK 00’ €KT O€3MOcCepeaHbOro 3aXUCTY, a 3 IHIIOrO 5K
(bakTop 3a0e3neueHHs iHTEpPECIB JFOINHY, CYCITUTLCTBA Ta KpaiHu y Oyab-skii chepi 1i
KUTTEASUTBHOCTI HA iHPOpMaLiifHOMY piBHI 1 B IPOCTOPI.

[Ipobnem indopmanirinoi Oeznexu 6e3nid. Y wiid cdepi He0OXiTHO BUPIIIyBaTH
MUTAHHS, 0B’ A3aHi 3 BU3HAUEHHSAM NIPHUPOAU Pi3HUX BUAIB iH(opMaliiHuX Hebe3nek
(3arpo3), MexaHi3MiB iXHBOI'O BIUIMBY Ha 00'€KTH iH(pOpMaLiiHOi Oe3MeKn, MOKIMBUX
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HACIJIKIB I[UX BIUIMBIB, NIUISIXIB 1 METOMIB iX 3MEHIICHHS. 3 Ii€i HU3KU MPOoOIeM
HaHOUTBIII BUBYCHUMHU € TPOOJeMH, TMOB’si3aHi i3 3axuctoMm iHdopmariii. o x mo
MUTaHb 3aXUCTY JIIOAWHH, JIOACBKUX CHUTBHOT, CYCHIIBCTBA B IIJIOMY, TO 3 MOTIISAY
po3poOku Meroponorii, uniaxiB, ¢opM i MeromiB 3abe3nedeHHs iH(OpMaIiitHOT
Oe3meky BOHU BUBYEHI HenocTtaTHwo [10, c.121].

Oco06nuBO CKIIaZiHA HAa CHOTOAHI MpobieMa 3aBYacHOrO CTBOPEHHS 3aco0iB,
HEOOXiHUX Ui iHQopManiifHoro mnporubopcTBa, abo, SKIIO KOPUCTYBATHCA
aMEpUKaHCHKOI TEPMIHOJIOTIEI0, - «iHpopMaiiiiHoi BiiiHm» [11, c. 46].

VY wiii cdepi po3BUTKY 030pOEHD PO3IIIAAAIOTHCS JBa THUITH I 1, BIIIOBIIHO,
nBi Tpynu 3aco0iB. I[lepma cykymHicTh 3aco0iB  3B'SI3Ky, W10 TMOB’s3aHa 3
«iH(pOpMaIIHHOO BIHHOIO» SIK CHEMU(PIYHUM BHIOM IMPOTHOOPCTBA, MOXIIMBO HE
OB'SI3aHOTO 3 TPAAUIITHUMH BIICHKOBUMH JIiSIMU, B 0COOJIMBIH cepi, 10 HA3UBAETHCS
«iHpocheporo». Ilpu 1bOMY 3adinarOThCA yCi KOMIIOHEHTH iH(OpPMAIIHHOrO
MOTeHIiany Jaepxas: iHdopMamis i 1 iHdopMamiiHI HOCIi, IEHTPU 30CEpPEIKEHHS
iH(OopMaIii,; HayKoBi 1 BCi iHIII KaJpu — TBOPIIi Ta CIOKUBAUi iH(pOpMAIlii; TeXHIYH1
3aco0u 300py, TepepoOKH, HaKOMWYeHHs, 30epexeHHs 1 mepenmadi iHdopmarii;
MPOrpaMHO-MaTeMaTuyHi 3aco0u; IHPPACTPyKTypa BCEOIYHMX CHCTEM YIPABIIiHHS,
OpraHM yIpaBJIiHHs iHQOPMALIHHIMHU pecypcamu JiepiKaBH.

Xoya Taka BiifHa OyJie BECTHCh CIeliaIbHUMH CTPYKTYPaMU, y HIll € CyTTEBUN
BIMICHKOBHI aCIIeKT, MOCKUILKM MOKIWBI HACHIIKH, IO 3HHU3SATH OOMOBI MOXKIIMBOCTI
30pOMHMX CHII, a caMme: OJIOKYBaHHS CUCTEMH YIIPABIIIHHS PAKETHO-ICPHOIO 30pO€I0 Ta
IHIIMMHU CTPATETIYHUMH CHCTEMaMH BIHCHKOBOTO MPU3HAYCHHS, TOPYIICHHS POOOTH
CHUCTEM VIPABITIHHSA BICHKOBO-TPAHCIIOPTHUMH TIEPEBE3CHHSIMH Ta  IHIIAMH
cHUCTeMaMH 3a0e3NeucHHs BIMCbKOBUX (popMyBaHb (MaTepiallaMu, €HEPri€ro, TOIIO);
pi3Ke MOTIPIIEHHS MOPAJIbHO-IIONITUYHOI OOCTAHOBKH Y BIHCHKOBHX (hOpMyBaHHSX,
cepex iX pe3epBy 1 3HWKEHHS OOHOBOrO IyXy OCOOOBOTO CKJaJy BHACHIOK
ne3indopmartii, MOpymeHHs] CUCTeM 3a0e3MeueHHs KUTTEMSIBHOCTI, JIe30pTranizalii
CHCTEM YIIPaBIiHHS TOIIIO.

BucHoBku. B manoMmy mociipkeHHI MU PO3TIISIHYJIM BU3HAYeHHS iH(OpMaIliitHOi
Oe3mekn, mOOAYMIM, IO BOHO € KOMIUIGKCHHM 1 OaraTo3HadyHuM. [HQopmariiiiHa
Oe3reka € HeBiJ €MHOIO CKJIaIOBOIO HaIlioHaJIbHOI Oe3rexu. Came TOMY Pi3HI Opranu
JIepKaBHOI BIAAM MAarOTh MPHUAULITH OCOONUBY yBary TapaHTyBaHHIO ITi€i Oe3mekw,
0COOJIMBO B KOHTEKCTI HEYXUJIBHOTO PYXY PO3BUHEHHX CYCHITBCTB JI0 BCEOX OTLITIOI0YOL
iHbopMaTH3aIii BCiX cdep X KUTTETISITEHOCTI.

Oco0rBO 1€ CTOCYETHCS MTPAaBOOXOPOHHUX OPTaHIB Ta OpPraHiB Oe3MeKw, sKi
MaloTh HE JHIIE TPOTHIIATH iHGOpMAIIfHIM aTakaMm BCEpEIWHI JepKaBW Ta Ha
MDKHApOIHOMY piBHI, B KOHTEKCTI iH(opmamiifHoi BiliHM, a # OyTH TOTOBUMH IO
00pOTHOM 3 HOBOIO KaTETOPI€I0 3JIOYMHIB: KiOEep3II0UMHAMH — MIPaBONOPYIICHHSIMH B
cdepi iHbOpMAIIITHIX TEXHOOT1H.

OTxe, TpIOPUTETHHMH 3aBOAHHAMH Uil Cy0’ekTiB  3a0e3meueHHs
HalloHaNbHOT ~ Oe3mekn  YKpaiHM B yMmMoBax riobanbpHOro  iHdopmamiiHo-
KOMYHIKaTHBHOT'O CYCIILJIbCTBA €:

- CTUMYJIIOBaHHSA BIIPOBKEHHS HOBITHIX iH(OpMamiiHUX TEXHONOTIH 1
BUPOOHMITBA KOHKYPEHTO3JAaTHOTO HAIIOHAJBHOTO iH(QOpMALIHOrO NPOAYKTY,
30KpeMa, Cy4acHHX 3ac00iB 1 CHCTEM 3aXHUCTy iH(OpMaLiiHUX pecypciB;
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- 3a0e3neycHHs Oe3neku iH(OPMAaIiHHO-TEICKOMYHIKAI[IMHUX CHCTEM, SKi
(YHKLIOHYIOT B iIHTEpecax YIpaBIiHHA JepPKaBO0, 3a0€3MeUyI0Th MOTpedu 000pOHH
Ta Oe3MeKu JepKaBH, KPEAUTHO-OAHKIBCHKOI Ta IHIMMX c(ep EKOHOMIKH, CHUCTEM
yIpaBIliHHA 00’ €KTaMU KpUTHYHOI iHYPACTPYKTYPH;

- CTBOPCHHS HaI[IOHAJIBHOI CHCTeMH KibepOe3neku, mo norpedye 3amydeHHs
cycminbcTBa, Oi3HeCcy W JepkaBu 10 aKTHBHUX i 3 po30ymoBu iHdopmamiiiHO-
TeNIeKOMYHIKaliiHOI IHPPaCTPYKTYpH;

- YiTKe BU3HAYCHHS MiCLsd W pOJIi KOXXHOrO CeKTopy (mep:kaBu, Oi3Hecy,
IPOMAJICHKOCTi) B MpOIlECi PO3BUTKY iH(POPMAIiHHO-KOMYHIKATUBHOTO CYyCIILIBCTBA,
a/pke 3a0e3medyeHHsl iHQopMaliifHol Oe3mekn BHMarae o0’€THaHHS 3yCHJIb PI3HHX
Jiep’KaBHUX 1 HeIEP)KaBHUX BiIOMCTB, IHCTUTYTIB TPOMAJITHCHKOTO CYCITUTBCTBA;

- MIJBUIICHHS PIBHS CBIIOMOCTI CYCIHJIbCTBA, 30CEPEPKCHHS PECypCiB s
PO3BUTKY iH(OPMAIIHHO-KOMYHIKATUBHOTO CYCIIIBCTBA 3 METOK JOCSTHEHHS
HaIlOHaNTbHUX TpioputeTiB. [lomanemi gochimKeHHs aBTopa OyayTh CIpSIMOBaHI Ha
PO3pO0OKY OpraHizaiiifHO-IPAaBOBHX 3acajl peasti3allii 3a3HaueHUX 3aBanb. [12, ¢.174]

BBaskaemMo, 110 Ha CHOTOJHIIIHIN JIeHh poOaeMa iH(popMaIiiHOI Oe3rnekn —
OJIHA 3 HalakTyaJbHIIMX. MOXHa CTBEPIDKYBATH, II0 HUHI B YKpaiHi Bce OLIBIIOrO
3a0apBIIeHHs Ta TOCTPOTH HaOyBae mpobiieMa 3a0e3neyueHHs iHGopMaIiiHOI Oe3eKH.
ToMy HEOOX1THO JIOKJIACTH 3yCHIIb Y BUPINIEHHI TUTAHb CTPATETIH 1 TAKTUKU PO3BUTKY
cucreMu iH(OpMAIliiiHOI Oe3MeKH, 1110 HaaaBaio O MOXKIIMBICTh 3aXMCTUTH JIFOAUHY,
CYCITUTECTBO Ta ACpKaBy.
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MPABOBI ACHEKTH IH®OPMAIINHOI BE3MEKH 3 METOIO ITPOTU T
3JIOYNHHOCTI

Anomauin: Cmammsi € OOCHIONCEHHAM AKMYATbHUX ACNEKmie iHpopmayitinol
besneku 6 konmexcmi npomudii 3nouunnocmi. Ilposedeno ananiz Oeghiniyii «inghopmayisy
ma «ingopmayiina Oe3nexay 32I0HO YUHHUX HOPMAMUBHO-NPABOSUX akmis. Busnaueno
YUHHUKU A OCHOBHI 3a60aHHs 3a0e3nedenHs IHpopmayitunoi Oe3neku 6 KOHMeEKcmi
npomudii 3nouunnocmi. Taxodic npoOemMoHCmpoBarHo 0COOIUBOCII NPOMUNPABHUX OiSIHDL Y
OKpEeMUX HANPAMKAX HCUMMEQULILHOCMI CYCRIIbCMBA, 8 AKUX 3HAYEHHS IHpOopMayiinoi
besnexu 8 KoHmexcmi NPomuoii 310YUHHOCMI HAO38UYALIHO AKMYATIbHE, A came: NPOOaiC
HAPKOMUYHUX MA NCUXOMPONHUX 3AC00i8, KpadidcKu cpouteli ma GiOMUBAHHA MIHbOBO2O
Kanimany, npoMucioge WNUSYHcmeo, o0ogedeHuss 0o camozeyocmea. Came momy,
36a0CAIOYY HA piBeHb [ MeMnU 3POCMAHHA 310YUHHOCMI CYCRIIbCMBO BUMA2AE 8i0
0epaicasHUx 0peanie a0eK8ammno2o pea2y8anis ma 3abesneyenus ingopmayitinoi besnexu,
Y MOMY YUCTE | HA 3AKOHOO0ABHOMY DIGHI.

Knrouoei cnosa: ingopmayis, ingpopmayitina 6esnexa, npomuoisi 3104UHHOCHI,
3abe3neuenns ingopmayiinoi besnexu.

Abstract: The article is a study of current aspects of information security in the
context of combating crime. It is noted that the problem of protection of information and
information systems is now one of the most pressing in Ukraine and in the world. New
opportunities provided by information technologies, their widespread use and accessibility
make this area extremely attractive to criminals, and the dynamic development of
telecommunications networks, the creation of numerous information resources and
databases, the development of better devices create conditions that facilitate crime in this
area, the number of which is increasing in Ukraine. An analysis of the definition of
«information» and «information security» according to current regulations. The factors
and main tasks of information security in the context of combating crime are identified. It
is emphasized that cybercrime is not limited to crimes committed in the global information
network, it applies to all types of crimes committed in the information and
telecommunications sector, where information, information resources, information
technology can be the subject of criminal encroachment, the environment in which offenses
occur and means or an instrument of crime. The peculiarities of illegal actions in certain
areas of society are demonstrated, in which the importance of information security in the
context of combating crime is extremely relevant, namely: sale of drugs and psychotropic
drugs, theft of money and money laundering, industrial espionage, suicide. It is noted that
one of the main problems why information technology crimes have a low level of disclosure
is that people lack special knowledge. Due to the fact that the rapid development of
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information technology methods of forensic examination of these objects require constant
updating and refinement. It was also found that the state authorities are directly involved
in solving issues related to information security. That is why, given the level and rate of
growth of crime, society requires public authorities to respond adequately and ensure
information security, including at the legislative level.

Keywords: information, information security, crime prevention, information
security.

IMocTranoBka npo6aemu. PO3BUTOK cCTEMHU KPUMiHAIBHOTO MTPaBa MiATBEPIKYE,
IO B Pi3HI iCTOpHYHI mepioan 00’€KTOM MPaBOBOi 3aXKMCTy CTaBallM JIMIIC Ti CYCIHiNbHI
BITHOCUHH, SIKi Ha JJAHOMY ICTOPUYHOMY €Talli € 3HAUYIIUMU JJIs1 JAeP:KaBH, CYyCIUIbCTBA 1
moauau. [IpobneMaruka 3axucty iH(oOpMallii, 3apa3 € OIHIEI0 3 HAMaKTYaJbHINIUX B
VYxpaiHi i B cBiTi. HOBi MOXIMBOCTI, SIKI HAAIOTh iHGOPMAIiiHI TEXHOJIOTIT, X MIHpOKa
MOUIMPEHICTh 1 JOCTYIHICTh POOJNSTH IO Tany3b HaJ3BUYalHO TNPHBAOIUBOIO JUIS
MPEACTABHUKIB KPUMIHANITETY, a NUHAMIYHUN PO3BUTOK TEIEKOMYHIKAIIMHUX MEpex,
CTBOpEHHSI YHCJICHHUX I1HQOpMaIifHUX pecypciB 1 0a3 JaHMX, po3poOKa OUIBII
JOCKOHAJIMX TPHUCTPOIB CTBOPIOIOTH YMOBH, SIKi TOJIETITYIOTh BUMHEHHS 3JIOYMHIB y i
cdepi, yUCIIo IKUX B YKpaiHi 30uIbInyeThes. [Ipo akTyanbHICTh MpodieMu 3a0e3meueHHs
iH(OopMaIiiiHoT Oe3meKH 3acBiquytoTh 00 €KTHBHI JaHi cratuctukn MBC ta ["eHepanbHOl
[poxyparypu Ykpainu. Tak, y 2005-2009 pp. crmocrepiranacst 3araibHa TEHJEHITIS JI0
30UTBIIEHHS KUTLKOCTI 3JI0YHMHIB Y cepi BUCOKHX iHPOpMAIiifHUX TexHonorii: y 2005 p.
ix Oyno BusBiIeHO 615, 2y 2009 p. — 707. 32010 p. BemeTbcs CTAaTUCTHKA 3TOYHHIB Y cepi
BUKOPHUCTAHHS  CIEKTPOHHO-OOYMCIIOBAaHUX MamuH (KOMIT'IOTEpiB), CHCTEM Ta
KOMIT IOTEPHUX MEPEX 1 Mepex enekTpo3B’si3Ky. Y 2010 p. ix Oymo 3apeectpoBano 190, y
2011 p.—131,ay 2017 p. — Bxe 2573 [10].

AHami3 ocTaHHiX AociaiTkeHb i myOJikamiii. IIpobmemaTuka indopmarifinol
Oesmekn CKIaJHa 1 OararoacrmekTHa, IO 3yYMOBJIIOE HEOOXiTHICTh BHBUYEHHS U
y3arajbHEHHs HAyKOBHX IIpallb IPEICTaBHUKIB PI3HUX Taly3ed MOPUANYHOI HAyKH.
OxpeMi acmekTH TPaBOBOTO perymoBaHHS iH(oOpMamiiHOl chepu cTamm 00 €KTOM
HayKOBOTO aHAN3y B TpaIsiX YKpalHCBKHX 1 3apyObKHHX IOCHITHHUKIB, 30KpeMa I.
Apicrosoi, I. baunio, P. Kamoxnoro, T. Kocrernpkoi, O. KoxanoBcbkoi, E. Makapenko,
B. Iumbanroka. KirodoBuME UIsi BUBUEHHS TpoOJIeMH 3a0e3rnedeHHs iH(popMaIliiHol
Oesmexu cranmu gociimkeHHs B. ['ypkosebkoro, O. 3omorap, B. Kommmnosa, b. Kopmuua,
B. Jlinkana, B. Hactioka, H. Hmwxuauk, M. IlIsens, A. CeniBaHoBa.

Mera nociimKkeHHsI TIONSTAa€ B aHANi3i CYTHOCTI TONOBHOTO TIOHSATTS TEMHU
TOCITIKEHHS, PO3KPUTTI 00’€KTY, 3aBAaHb Ta OCHOBHUX HAINPSMKIB JKHTTEMISIIBHOCTI
CYCITLThCTBA, B IKUX 3HAYEHHS 1H()OpMaIliiiHOi Oe31eKkr B KOHTEKCTI TPOTHIT 37I0YMHHOCTI
HAA3BUYAIHO aKTyasbHE.

Bukiiax ocHOBHOro Marepiany. Y KOHTEKCTI HAIIOTO JOCHIKEHHS HEe0OXiITHO
3BEpHYTH YyBary Ha 3MICT KaTeropii «Oe3meka», KOTpa y JKUTTI JIOAWHU Bifirpae poib
OpiEHTHPY, HABKOJIO SIKOTO T'PYIYIOTbCS LIHHOCTI JIIOJCHKOrO icHyBaHHS. Lle moHSTTS
OaraTormiaHoBe, 3 [bOro IPUBOJY B Haylli iCHye 06arato JyMok. Y OyKBaJbHOMY pO3yMiHHI
Oesreka o3Havae BifcyTHICTh HeOe3neku. [loTpeda Oe3nexn HaIeKUTh 10 YKcia 6a30BUX
MOTHUBAIIHHAX MEXaHI3MIiB Y JKUTTENISUIBHOCTI JIOAWHY, 1 B IbOMY BiJIHOIICHHI JIFOIIHA
Majo 4YMM BiJpi3HAEThCS Bif OyAb-KOro 3 IHIIMX >XKMBHX icToT. KpiM Toro, Oesmeka
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CTaHOBHTH O€3CYMHIBHY IIHHICTb, III0 Ma€ YHIBEpPCATbHUHN XapaKTep, OCKUIbKH BU3HAETHCS
BCiMa JTFO/IbMU HE3JISKHO BiJl IXHBOT pacoBOi, HAI[IOHAIBHOI UM COLIaTbHOI HAJIGKHOCTI.
3akoHO#aBue BU3HAUeHHA iH(opMamiliHoi Oe3neku 3adikcoBane B 3akoHi Ykpainu «IIpo
OcHOBHI 3acaju po3BUTKY iH(opMalliifiHoOro cychinscTBa B Ykpaini na 2007-2015 pp.» B
SIKOMY TOBOPHUTKCS, IO iH(pOpMaIliifHa Oe3leKka — CTaH 3aXUIIEHOCTI )KUTTEBO BaXKIUBUX
iHTEepeciB JIOAWHU, CYCIUIBCTBA 1 ACP’KaBH, 32 SKOrO 3amo0iraeTbcss HAHECEHHS ITKOH
4yepe3: HEMOBHOTY, HEBUACHICTh i HEBIPOTiAHICTH iH(OpMAILii, M0 BUKOPHCTOBYETHCS,
HeraTUBHUHK iH(oOpMaliiHUI BIUIMB; HETATHBHI HACITIJKU 3aCTOCYBaHHs iH(QOpMAIiiHUX
TEXHOJIOT1H; HECAHKIIOHOBaHE PO3MOBCIOKECHHS, BHUKOPUCTAHHS 1 TOpYLICHHS
LUTICHOCTI, KOH(IiMeHIIMHOCTI Ta moctymHocTi iH(opmamii (. 13 3akony) [2]. Ilpo
BaYXJIMBICTh 3aXUCTy iHQOpMaiifHoi O6e3neku Haromomyetbess B KoHctutymii Yipainu:
«3axuCT CyBEpeHITeTy 1 TepuUTOopiaNbHOI IUTICHOCTI YKpainu, 3a0e3medeHHs il
eKOHOMIYHOT Ta iH(opMamiiiHOi Oe3nekr € HANBaXIIMBIMIMMHU (DYHKIISIMU JIEPKaBH,
CIIPaBOIO BCHOTO YKpaiHchkoro Hapomy» (ct. 17) [1].

Indopmarriiina Oe3neka TaKOK € BaXKJIMBOIO CKJIAOBOIO MPOTH/IIT 3JI0YMHHOCTI,
sika HaOyJjia MOIIMPEHHs y cydacHOMY IHTepHeT cycmiibeTBl. Tak, KiOep3JI0YMHHICTh HE
OOMEXYEThCSl paMKaMH¥ 3JI0YMHIB BUMHEHHX Y TNI00ANbHIN iHpOpMaIiitHili Mepexi, BoHa
MONIMPIOETHCS. HAa BCI BUJIM 3JIOYMHIB BUMHEHHX B 1H(OpPMAIiHHO-TENEKOMYyHIKAIlIHHIH
cdepi, ge indopmaris, iHpopmaliiiHi pecypcH, iHpopMaIliiiHa TeXHIKa MOXKYTh BUCTYIIATH
MpeAMETOM  3JIOYMHHHUX  IOCSATaHb, CEPEJOBHINEM, B  SKOMY  BiOyBarOThCS
MIpaBOMIOPYIICHHS 1 3acoboM abo 3HapsIsaM 3mounHy. Lle i moprorpadis, maxpaicTsa,
BHUT'OTOBJICHHSI Ta IOIIMPCHHS IIKIJUIMBUX IIPOrpaM, BHKpPAICHHS 1ACHTU(DIKAIHHUX
naHux ocid Ta Oarato iHmmx. 23 aucromana 2001 poky B Bymameruri Oyio mifmucaHo
Konpenmiro Pagn €Bpormm mpo KiOEp3IOUMHHICTD, B SIKi HIe MOBa TPO IMPOTHIIIO
KOMIT'IOTEPHUM  3JIOYMHAM Ta CHIBPOOITHUIITBO ¥  KOOPAWHAINIO  MiSTBHOCTI
MIPaBOOXOPOHHUX OPTaHiB pi3HMX AepkaB. Ha ceoromHi ii patudikoBano y 18 kpaiHax ta
MaTAcaHo 25 KkpaiHamu, cepen Skux 1 Ykpainoro [3].

["omoBHOIO 03HAKOIO CTaHy 3aXHUIIEHOCTI B iH(popMamiiHii cdepi (iHpopmartiitHol
0e3meKn) € ONTHUMAaJIbHE CITIBBIIHOIIEHHS 1HTEpEeCiB JIOIUHH, CYCIIbCTBA W AEp’KaBU.
UnaHnKaMu 3a0e3nedeHHs iHpopMaIIiifHoi Oe3nekn AepKaBH € TapaHTyBaHHS:

—  3aXMIIEHOCTI 0cOOW, CYCIIIBCTBA W JEepP)KaBH Bil IMIKIIJTMBOTO BILTUBY ITEBHUX
BHUIIB iHpoOpMaii (B JaHOMY pasi Haerbes He Tpo iH(opMalito, BiTHECEHY 0
KaTeropiii 3 0OMeXeHNM JAOCTYIIOM, a PO TaKi ii BUIU, KOTPi 3MaTHI 3aIIKOAUTH
BKa3aHUM cy0’ekTaM iH(popMaiiHUX BiTHOCHH);

—  koH(igeHmiHHOCTI iH(OopMaIlii 3 00MEKEHUM JTOCTYIIOM;

— Oesmekn iH(opMallii 3araJbHOTO MOCTYIy, MepeX 3B 53Ky, IH(OpMaIiifHO-
TENIEKOMYHIKAIIIHHUX CHCTEM, TEXHIYHUX Ta IMPOTrPaMHUX 3aC00iB BUKOHAHHSA
MaHImyJsIii 3 iHpopmarieto, Joctymny Jo iHdopmarii [6, c. 89].

PazoMm 3 TuUM TpOTHHIA 3MOYMHHOCTI — TIIe OCOONHMBHUI IHTErpOBaHUM,
OaraTopiBHEBHI O0’€KT COIIaLHOIO YIIPAaBJIHHS, IO sBIsE COOOI0 PI3HOMAHITHY 3a
(hopMamMu IiSUTBHICTH BIAMOBIAHUX CYO’€KTIB (IepKaBHUX 1 HENEp)KaBHUX OPraHiB Ta
YCTaHOB, TPOMAJICBKHX (POPMYBaHb Ta OKPEMHX T'POMaJsiH), SIKi B3A€EMOIIIOTH Y BUIJISIII
CHCTEMH PI3HOPITHMX 3aXOAiB, CHPSAMOBAHMX HA TMOMIYK LUIIXiB, 3acC00iB Ta IHIIMX
MOXJINBOCTEH €()EeKTUBHOIO BIUIMBY Ha 3J0YMHHICTH 13 METOIO 3HUKEHHS IHTEHCHUBHOCTI
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JUTsE OOMEKEHHS KUTbKOCT1 3JIOYMHHUX MIPOSBIB JI0 TICBHOT'O piBHI [§, ¢. 277].

[Ipore, MexaHi3MU KOHTPONIO, 3aMOOIraHHS Ta PO3CHIAYBAaHHS 3JIOYHMHIB Y
KibepnpocTopi Ayxe OOMEKEHI COLiaJbHO 1 TEXHOJOTiYHO. AHOHIMHICTH Mepexi
[nTepHer, BpasnHBICTH OE3APOTOBOrO JOCTYNY 1 BUKOPHCTaHHS TPOKCi-CEpBEpiB
ICTOTHO YCKJIQJHIOIOTh BUSBJICHHS 3JIOYMHIIB: JJisI BYMHEHHS 3JIOYHHY MOXE
BHUKOPUCTOBYBATHUCS JIAHITIOKOK» CEPBEPIB, 3I0YMHU MOXKYTh OyTH BUMHEHI ILIIXOM
BUXOAy B IHTepHeT dYepe3 TOYKHM 3arajbHOrO JOCTYMy, Taki, sk IHTepHET-Kade,
TEXHOJIOT'1T 03BOJISIIOTh TAKOXK «3JIaMaTH» JOCTYII B UyXKy 0e3apoToBy Mepexxy Wi-Fi.
OTke, iCHy€e TOCTAaTHBO CIIOCO0IB YCKIIaJHUTH TPUITUHEHHS 1 PO3CITiTyBaHHS 3JI0YHHIB.
Boporsba 3 KiOEep3IIOUMHHICTIO HEMOXJIMBA 0€3 TITMOOKOro PO3yMIiHHS i MPaBOBUX
npobJsieM peryiaoBaHHs iH(opManidiHux Mepex. CaMe aHaii3 B3a€MO3B’SI3KYy MK
TEXHIYHUMHU XapaKTEPUCTHUKAMH MeEpeXi 1 3yMOBJICHUMH IIHMH XapaKTePHUCTUKAMH
MPaBOBUMH 1 COILIATBHUMH TPYIHOUIAMH, 3 SIKHMH CTHUKAIOThCS 3aKOHOMABII Ta
[IPABOOXOPOHHI OpraHH, € MEPIIUM KPOKOM JI0 MOXKJIMBOTO BUPOOJECHHS MEXaHi3MiB
aJICKBaTHOTO pearyBaHHs Ha PO3BHUTOK i 3pocTaHHs Kibep3nounHHOCTI [7, ¢. 101].

Takoro cuTyalli€lo akKTHBHO KOPHCTYIOTHCSI KPUMIHQJIBHI YrpyIyBaHHS s
PO3IIOBCIOJDKEHHSI HAapKOTHYHHX 3aco0iB  4epe3 MOOUTbHI MeceHpkepu Viber,
WhatsApp ta Telegram, siki MOXHa BCTaHOBIOBaTH Ha cMmapTdorn. OCHOBHOIO
0COOJIMBICTIO OUTBIIOCTI ITPOrpaM MECEHKEPIB € Te 1110 Besi iH(opMartist a0 po3MOBH,
10 BEAYThCS YepPe3 MECEHKED MiAIaI0ThCs M pyBaHHIO. ToOTO 3a0€3MMeUy€eThCS Tak
3BaHMM IPUHLKI aHOHIMHOCTI. Jly’ke KoprcHa QYHKIIiS /11 aOOHEHTIB Yy AKIH Ha JKaJib
€ 3BOpPOTHAa CTOpoHA. Km0 abOHEHT BHUPIIMTh YWHWTH TPOTHIIPABHI [ii, TO
BCTaHOBUTH HOTO OCOOUCTICTD MPAKTHYHO HEMOXKIIHBO.

MexaHi3M Takoro 3J109HHY, Ha TIEPUTUH MOTIIA, AyKe IPOCTHH. SIK 1Mo XTOCh
BHUpIMIMB MPHUI0ATH HAPKOTHYHI PEYOBHHH, HOMY HE TOTPIOHO OCOOHMCTO IIyKaTH
PO3MOBCIOKYBAYIB «31JUISD», BUXOAUTH 3 HUIMHU Ha 3B’ SI30K, JOMOBIISITUCS PO 3YCTPid.
Jocuth 3aiiTi Ha BKa3aHWA MIPSIMO Ha CTiHI aHOHIMHUI KaHan Telegram (MeceHmKep
st cMapTdoHiB) abo cIeliaai3oBaHuid CalT, 3pOOWUTH 3aMOBJICHHS, OIIATHTH Ha
0aHKIBCHKY KapTKy a0o TOMOBHUTH paxyHOK Tenedony. Ilicma mporo KIi€eHTY
HaJICHJIAIOTh (POTO «3aKIJIAJKI» — MICIIS, /1€ HA BYJIHIIi 3aXOBAaHHUH MAKeT 3 HAPKOTHKAMH.
3anumaerscs e miniopaty ioro. OHIAWH-TOPTOBIII XOBAIOTHCS 32 AaHOHIMHUMH
HIKaMH{ Ta 3HAYHO aKTHBi3yBalucs B ocTaHHi poku. Tak, y 2016 poui MBC 3adikcysano
1,9 tuc daxriB 30yTy HapKoTuKiB, y 2017-3,6 Tuc. | sxmo paHinie HapKompogakaMu B
Mepexi 3aitmanocst 26 tpym, To y 2018 pomi modmimetickki po3kpmim 108 momioHMX
cTpykryp [9, c. 140]. A mpotsrom 2020 p. O6ymo mikBinmoBaHo Gineine 100 iHTepHET-
KpaMHHUIIb, Yepe3 sKi moxaoou 30yBanocs 01u3bko S0 THCSY 103 HAPKOTHKIB.

Kpuminamictuaaa ocoOMmBicTh KiOEP3IOYHHIB Y TOMY, IIO iX IPUIMHEHHS Ta
pO3CIijlyBaHHS HEMOXJIMBE 0€3 BHUKOPUCTAHHS KOMII IOTEPHUX  TEXHOJOTIH.
OrmepaTHBHUI TONIYK Ma€ BKIIFOYaTH HU3KY 3aXOMiB, SIKi ()aKTHYHO € OINEpaTHBHO-
PO3LIYKOBUMH  (OIEpaTHBHO-TIOUIYKOBI 3axoAM 13 3a0e3ledeHHs] OlepaTHUBHOI
3aKkymiBii Ta (ab0) KOHTPOJBOBAHOTO IOCTayaHHs TOBapiB, 3a00pOHEHMX JUIs
BIIKpUTOrO 00Iry; OlepaTUBHE BIPOBAPKEHHS Y BIPTyajbHI COLiajibHI TPYHH, ILIO
MAalOTh JIECTPYKTHBHI Wi, 3 METOI OTpUMaHHS iH(opmauii mpo ix mepcoHanbHHUN

CKJIaJ], MICIIsl 3yCTpiueil, miIaHu Ta 3aco0H, 1[0 BUKOPUCTOBYIOTbCS B JECTPYKTHBHIN
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TISTIBHOCTI; ONMepaTUBHO-aHANITUYHI 3aXOIH, CHOPSAMOBaHI Ha TPOTHO3 PO3BUTKY
cHUTyalii, po3poOKK 3aXOMiB 3 YTPUMaHHS il MiJ KOHTPOJEM, 3aXOAU OMNEPAaTUBHO-
TEXHIYHOTO XapakTepy) i NMPOBOAWTHCH BiH Mae€ JIMIIE THMH MPaBOOXOPOHHUMH
opraHamu, 10 KOMIIETEHIIIi IKUX BiIHECEHO MPOBEJECHHS ONepaTUBHUX omepamii [12,
c. 279].

[le ogHMM MPIOPUTETHUM HAMPSIMOM IMPOTHIIl 3JOYMHHOCTI € OopoThba 3
KOMIT'FOTEPHUMH 3JI04MHAMH y cepi ekoHomiku. Cepes; OCHOBHUX 3aBJIaHb Ha IIbOMY
HanpsIMKy AiSTIBHOCTI HEOOXITHO Ha3BaTH MPOTHUIIIO Jieraji3allil TIHbOBUX JOXOJIIB.
AHani3 cxeM BiIMUBaHHS KOLITIB CBIAYMTH PO 3HAYHY 3alliKaBJICHICTh OPraHi30BaHO1
3JIOY4UHHOCTI Y BUKOPHUCTAHHI MOXXJIMBOCTEH EICKTPOHHHX IUIATDKHUX CHCTEM, SIKi
JIO3BOJISIFOTh 3/IMCHIOBATH MHTTEBI TEpeKa3d KOIITIB i3 3a0e3MeUeHHSAM IPAKTUIHO
MOBHOT aHOHIMHOCTI KOHTpareHTiB. OcoOMUBUii iHTEpEC y CBITI MPOOJIEMH CTAHOBHUTH
1 Te, 1110 SJIEKTPOHHI TUTATIKHI CUCTEMH HE HAJIeXKATh JI0 PO3PsAy Cy0’ €KTIB IIEPBUHHOTO
(iHaHCOBOTO MOHITOPUHTY, a TOMY HE 3000B’s3aHi iH()OPMYBaTH HAIJISIOBI OpraHu
PO BUSBIICHHS MiIO3PLINX TPaH3aKIlid, 30epiraTv BiIOMOCTI PO TPaH3aKIIii, a TAKOXK
JlaHi, 110 J03BOJIAIOTH ieHTU(IKYBATH KJIIEHTA.

HeoOxinHo 3a3HaunTH, 1110 (HIHAHCOBHH CEKTOP E€KOHOMIKH, TOOTO OaHKH Ta iX
MOCITYTH, BBAXKAETHCS OIHUM 13 HAHOUIBIN ypa3muBUX J0 Kibep3ounHis. Tak, 3a OlliHKaMH
EKCIEePTIB, B OCTaHHI Micsmi TiIbKd B M. KueBi (ikCyeThCs 10 IBaIATH BHUIIAJIKIB
KpaJbKKH Tpoleit yepe3 kiieHT 6aHk B micsib. Cymu craHoBisaTh Bix 20 tuc g0 40 muH
rpH. OaHak 1moAiOHI (GakTH 3aMOBUYIOTHCS, MOBimoMIIeHb B 3MI mpo HHUX MPaKTHYHO
Hemae. Hi motepminmm, Hi 6aHKaM HE BUT1IHHUNA rajac HaBKOJIO TOTO, IO BiIOYBa€eThCsA. Y
psaal BumaakiB OyBalOTh CHUTyallii, KOJM Taki IMaXpadChKi CXEMH peali3yroThCs
OpraHi30BaHUMHM T'PYIIaMH, Y SKi BXOISITH IPEACTAaBHUKH OaHKIB [5].

Bapro 3a3HaunTH, 1110 OaHKM 1 IUIATDKHI CHCTEMHM HaMaralOThCsl HE IOKa3yBaTH
peanbHUX 30MTKIB ITOHECEHUX BiJ XaKePCHKUX aTak 3 METO0 30epeKeHHS OBIPH KITIEHTIB.
JocTtoBipHuii 00CST 3JI0YUHHOCTI TAaKOTO THITy, HAa CHOTONHINIHIA [€Hb, OIIHUTH
JOCTaTHBHO BaYKKO OCKUTBKH (D IHAHCOBI yCTAHOBH CKPHUBAIOTH Bifl TPABOOXOPOHHUX OpraHiB
OumpmricTs (axTiB KibepaTak Ha CBOi YCTaHOBH, MIKIYIOYHCH TIPO CBOIO PEMYTAIlif0 Cepes
KITIIEHTIB; 3a YMOBU HE3HAYHUX (DIHAHCOBWUX BTpAT, (PIHAHCOBI YCTaHOBH HE MPOBOISTH
HaBiTh BHYTPINIHIX pO3CIiTyBaHb 3 OTJISIAY Ha T€, IO JIIOJICHKI, (iHAHCOBI Ta IHIII 3aTpaTh
Ha Take iX MPOBEJCHHS 3HAYHO IEPEBHUIYIOTh BTPATH.

BaxxmBe micue y 3abesnedenHi iHpopMariifHoi 6e3MeKrn B KOHTEKCTI MPOTH Il
3MOYMHHOCTI Tocifae iHQopMarriiiHa Oe3rneka MiAMPUEMHHIBKOI AisutbHOCTI. HeobximHo
3a3HAYMTH, IO B YKpalHi IMPOKO TOMMPEHWI TaKWid BHJ 3JIOYUHIB IOB’SI3aHUNA 3
MIAIMPUEMHHUIIBKOIO TISUTBHICTIO SK MPOMUCIIOBE IIIUTYHCTBO, SKE 3JIHCHIOETBCS SIK
NPUHHATHUN crocid BemeHHs Oi3Hecy, 0e3 HasBHOCTI e()EKTHBHOTO YHHHOTO
3aKOHOZABCTBA AJIs 3amodiranHs npoMy. OueBuzaHO, 0 y cdepi OizHecy iHpopMalis €
OUThII [iHHOKW, HDK Oyab-konu. KoXHe MigmpueMCTBO € BpPa3IUBUM JO KpPaIiKKH
iHpopmanii. bmuszpko 85% BUMAaIKiB MPOMMCIOBOrO IINMHWIYHCTBA 3AIHCHIOIOTHCS
CHIBpPOOITHUKAMH ITiIIPUEMCTB, O€3leKa KOTPUX CTOCYETHCS, HacaMIIEPE, 3aXHUCTy Bij
30BHILIHIX 3arpo3, HE3BaKalO4M Ha BHUTIK iH(opMamii depe3 BHYTPIIIHI €TEeMEHTH.
3aKOHOAABCTBO, OAHAK, HE 3aBXIM 3axXHIIA€ Bil NPOTUNPABHHUX [iid, YYMHEHHX
OPOMHCIOBUM  ININUTYHOM, W0 MiIsirae LOUBUIBHOMY a00  KpUMiHAJbHOMY
nepeciinyBanHio. Oco0nMMBOCTI KOHGIAeHIIIHHOI iH(OopMaIllii, 0 € BKPaJeHO, IHPOKO
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OINPUITIOIHIOIOTHCS B XO/1 CYAOBOTO MPOIECY, Y PE3YAbTATi 4Oro 11 3HaYEHHS HiBETIOETHCS
(4, c. 26].

Takok, ocTaHHIM yacoM B VYKpaiHi mocrama HOBa, Iy)X€ Cepiio3Ha 3arposa
iHpopManiitHoi Oe3neKy, sika CTPIMKO HommMpuiacs cepea Monofi. Lle ctBopeHHs Takux
iHTepHeT-0ann Ak «CuHil kut», « Tuxuit gim», «Kutn muByTs Bropy», «Mope KuTiBy,
«bixu abo mompuy, «Po30yau Mene B 4.20», F57, F58, FF33, D28 Tomo. Metoro Takux
CalTIB € mpomaraHjaa caMmory0cTBa cepeln AiTed Ta mimmiTkiB. Crig 3a3HaYMTH, IO
KEpPTBaMHU CTalOTh JIiTH, B SIKMX € MpoOJieMH 3 0aTbKaMH, 3 IPY3sMH B MIKOIi, TOOTO
0COOJIMBO Bpa3NuBi [iTH, SKIi HE OTPUMYIOTH HEOOXiAHOI yBaru, MiATPUMKH Bif
JIOPOCIIHX, JIFOOOBI Ta BIAYYTTS 3aXHINEHOCTI y poauHi [11, ¢. 139].

OnHi€r0 3 TONOBHHX TpOOJieM, YOMY 3JI0YMHH B cdepi iHPopMaIiitHux
TEXHOJIOT1H MaloTh HHM3BbKHH pPIBEHb PO3KPUTTS, € Te, IO JIOASIM HE BHCTAYa€e
CreliaibHUX 3HaHb. Y 3B’S3Ky 3 THUM, IO OYpXJIMBHH PO3BUTOK iHPOpMAIIHHHX
TEXHOJIOT1H METOJIMKHU CyJIOBO-EKCIIEPTHOTO JIOCII/DKCHHS TJaHUX 00’ €KTIB BUMAraroTh
MOCTIfHOTO OHOBIICHHS Ta JIOOMPAIIOBAHHs. A MIOJ0 HAYKOBOI EKCIIEPTH3H, TO BiH
MOBHICTIO 3aJISKUTh BiJl PiBHS MpodeciiiHOl MiIrOTOBKM €KCIEPTHUX KaJpiB. Y CBiTi
JIOCUTh PETEIBHO MIAXOIATH J0 MpodjieMd OOpOoTHOM 3 Kibep3aouyuHamH, 1 10 il
BUpIIIEHHST 0€3M0oCepeIHhO 3aydaeThesl JIepikaBHA Biaja. AJpKe Ty KUIBKICTh
iHpopMaIii, ska MpOTIKaE MO Mepexi I[HTepHEeT NIO0JEHHO, MPOCTO HepeaJbHO
KOHTpOJIIOBaTH caMocTiiiHo. Tomy, mounnarouu 3 2009 poky, Biaga CIIA po3smouana
CTBOPCHHS BIIACHMX KIOCPBIHCHK — ATrEHTCTBO HAIlIOHAIBbHOI OC3IEKH, SKE TaKOX
OIMIKYEThCS MUTAaHHAMHU iH(popMamiiHol BifiHH. Y €C (QyHKIIOHYE ATEHTCTBO 3
MepexeBoi Ta iHpopMarriitHoi 6e3nekn, y HATO cTBopeHHit KOMITET 3 KiOepHEeTHIHOT
000poHH, a TakoK CIUTEHAN IEHTP 3 KIOEpHETHIHOI 0OOPOHH.

Croromai piBeHb 1 TEMIH 3pPOCTAaHHS KiOEP3TOYMHHOCTI BHMArarmTh
aZIeKBaTHOTO pearyBaHHS, y TOMY 4YHCII 1 Ha 3aKOHOJABUYOMY piBHI. A TOMY,
MoTpeOyIOTh 3MIH TMOJIOKEHHSI 3aKOHOAABCTBA PO TOPSAIOK 1 MiICTaBU BUKOHAHHS
3aMUTiB, OTPUMAHUX BiJ MPaBOOXOPOHHUX OPTaHIB y paMKax BUKOHAHHS 3000B’I3aHb
VYkpainn, y3aTHX y 3B 53Ky 3 parudikamieto «KonBeHtii mpo xidbep3mounHHICTEY. K
HACIIAO0K, OTHUM 13 MPIOPUTETHUX HAIPSMKIB € OpraHizarlis B3aeMOIii 1 KOOpIMHAITIS
3yCHIIb TPABOOXOPOHHHUX OPTaHiB, CHEINCTYXO0, CylOBOi CHCTEMH, 3a0e3leueHHs iX
HEOOXiTHOIO MaTepiallbHO-TEXHIYHOIO 0a3010.

BucnoBku. [IpoBenene mociiKeHHS 103BOJISIE 3pOOUTH BUCHOBKH IIPO T€, 110
iHpopMarliiiHa Oe3lmeka € Ba)KJIMBOK CKIAJOBO MPOTHIIl 3IOYMHHOCTI, OCKUTBKA
3a0e3rmedye 3axUCT BiJl BCIX BHUIIB 3JIOYMHIB, M0 BUMHAIOTHCS B iH(OPMAIIIITHO-
TelleKOMYHIKamiiHii chepi, ae iHpopmaris, iHbopMmarliiiHi pecypeu, iHbopMaliiiHa
TEXHIKa MOXKYTh BUCTYIIATH TPEAMETOM 3JI0YMHHUX TTOCATaHb, CEPEAOBHIIEM, B IKOMY
BiIOYBaIOTHCS MPABOMOPYIIESHHS 1 3ac000M a00 3HAPSIAM 3104YHHY. PO3KpHUTO 3MicT
MOHATTS «iHpopMallis» Ta «iHhopMmaliiiHa Oe3reka» 3riHO MiF0YUM HOPMATHBHO-
MPABOBUX aKTiB Ta HATOJOIIEHO Ha 3HAYeHHI MDKHAPOJHOTO CHIBPOOITHHIITBA y il
cdepi. Takok NPOAEMOHCTPOBAHO OCOOJIMBOCTI MPOTUNPABHUX IisIHb Y OKPEMHX
HanpsAMKaXx KUTTEAISUIBHOCTI CYCIUIbCTBA, B IKUX 3HaUeHHs iH(opMauiliHoi Oe3neku B
KOHTEKCTI MNpPOTHAIl 3JI0YMHHOCTI HaJg3BMYaliHO aKTyajbHE, a came: MPOoAax
HApKOTHYHMX Ta IICUXOTPOIHHUX 3aC001B, KpaJAiKKH IPOLIEH Ta BiAIMUBAHHS TIHHOBOT'O

KalliTaly, MpOMHCIIOBE LINHUTYHCTBO, JOBEIEHHA 10 camoryoctsa. HaromomieHo, mio
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0c3 HaJIOKHOI B3a€MOJIiT MOMIIIT 3 HACCIICHHSM, sIKa BKJIIOUA€E B ceO€ MPOCBITHUILIEKY
poboTy 3 muTaHb iH(QOpPMAIliHOI Oe3MeKH, HEMOKIIUBO Ka3aTH PO SKICHY MPOTUIII0
3JI0YUHHOCTI.
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POJOBUM OF’€EKT KPUMIHAJIBHUX ITPABOIIOPYIIIEHb B COEPI

®IHAHCOBOI CUCTEMH

AHoTanig. Y cTaTTi aBTOPOM 3ayBa)KyeThCs, II0 HA JaHUH MOMEHT B paMKax
pozainy VII OcobnuBoi yactTuau KpuMiHanbHOTO KoJlekcy YKpaiHu mepedadeHo HU3KY
KpUMIHAJIBHUX TIPABOIOPYIIIEHb, SIKi MAIOTh CAMOCTIHHHI POIOBHIA 00’ €KT.

ABTOp CTBEpJIKYeE, 110 BU3HAYATH CYCIUIbHI BITHOCHHU B cdepi Tocrnofapchkol
JISTTBHOCTI POJIOBUM 00’€KTOM BCIX Pa3oM B3ATHX KPUMIHAIBHHUX IPaBOMOPYIICHB,
nependaueHux posaiom VII Ocobmueoi yactuau KK Ykpainu, He BipHO.

Haromomryetscsi, 10 HE BCi KpUMiHAIBHI MMPaBONOPYIIEHHS, SKi PO3TAIIOBaHI B
posaiai VII OcobnuBoi yactunun KK Ykpainu, 6e3mocepeqHbo mocsaraloTh Ha CYCHiIbHI
BIIHOCUHH B Chepi rocroaapchKol MisIbHOCTI.

ABTOp HABOAWUTH TOYKY 30py, IO (IHAHCH MOXYTh OYTH Jep)KaBHHUMHU
(TyOGniYHMMHA) Ta MPHBATHAMU. 3BaYKAIO4H Ha Te, M0 (piHAHCH MOXKYTh OYTH MPUBATHAMH
1 lep>KaBHUMH, BU3HAYAETHCS CTPYKTypa (PiHAHCOBOI CHCTEMH, sIKa BKIIFOUAE JeprKaBHI
(hinancu Ta mpuBaTHi QiHancu. HaBoguThes mo3wuilis, mo aepkaBHi GpiHaHCH HE € cheporo
rOCITOAapChKOT MISITHHOCTI, OJTHAK € CKIIa0BOIO YaCTHHOIO (hiHaHCOBOI cucTeMu. [IpuBaTHi
(hiHaHCH € YaCTHHOIO c(hepH rocIIoAaPCHKOI MisSTTLHOCTI, OMHAK, BOHU € TAKOXK I 9aCTHHOIO
(hiHaHCOBOT CHCTEMH.

BucnosmtoeTbes 1yMKa, Mpo Te, M0 OKPEMO B3SITI KPUMIHAIBHI TTPaBOIIOPYIIIEHHS
B cdepi mpuBaTHUX (iHAHCIB MOCATAIOTH HA OMHY 13 cdep rocrnomapchkoi MisITBHOCTI —
cdepy BUKOpPHCTaHHA (IHAHCOBUX PECYpPCIB Ta O0Iry IIHHUX MAamepiB, a OKPEMO B3STi
KpUMIiHANBHI TpaBoONOpyIIeHHS y cdepi kpeauTHO-PiHAHCOBOI MisITBHOCTI YKpaiHH, y
TOMY YHCITi OTTOIaTKYBaHHS, CIUIATH 1HIITUX 3aralbHOO00B’ I3KOBUX TUIATEXKIB, OFOKETHOT
cucreMH YKpaiHu Oe3locepeHbO HE MOCAraloTh Ha CYCHUIbHI BiJHOCHMHH B cdepi
TOCIOAPCHKOI MISIBHOCTI, a IOCSTaloTh Oe3MocepelHhO Ha IHINY MyONiuHy cdepy
BimHOCMH — cdepy nepxaBHUX (iHAHCIB, OJHAK, pa3OM Y34Ti KpHUMiHAJIbHI
MIPaBOIOPYIIEHHs] B cepi MIHHUX TarepiB, B cdepi rocnomapcbkux ¢iHaHciB, B chepi
(hinaHciB HaceneHHs, B chepi OroKeTHUX (PiHAHCIB, B cdepi 00iry rpomoBUX KOIMITIB, B
cdepi kpeauTHO-(PiHAHCOBOT, OaHKIBCHKOT 1 OFO/PKETHOI CUCTEeMH Y KpaiHu MaloTh iHIINH,
CBif BiacHUH pPOHOBUI 00’€KT — (iHAHCOBY CHUCTEMY, B LIMPOKOMY EKOHOMIYHOMY
3Ha4YeHHI, fAKa BKIIOYa€ IyOniuHi (mepkaBHi ¢iHaHCHM) Ta mNpHUBATHI (iHAHCH.
BusHavaeTbca, 1m0 KpUMIiHANBHI IPAaBOMOPYLIEHHS, fKI MOCATalOTb Ha (PiHAHCOBI
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BITHOCWHU, MAlOTh CBill OKpeMuil pojoBuii 00’€kT. TakuM pOJOBUM 00’€EKTOM aBTOPOM
MPOMOHYETHCS BBaXKATH (PIHAHCOBY CUCTEMY SIK CYKYIHICTh (DiHAHCOBHX BiTHOCHH B cepi
Jiep’KaBHUX Ta IPUBaTHUX (DiHAHCIB.

Kirouosi ciioBa: ponoBuii 00’ €KT KpUMiHANBHUX PaBONOPYILIEHb, TOCIONAPCHKI
BigHOCHHH, (iHaHCH, QiHAHCOBI BITHOCHHHM, (piHAHCOBA CHUCTEMa, JepKaBHi (IyOJiuHi)
¢inancu, mpuBaTHi (hiHAHCH.

Summary. The author notes in the article that at present, within the framework of
Section VII of the Special Part of the Criminal Code of Ukraine, a number of criminal
offenses are provided, which have an independent generic object.

The author argues that to determine public relations in the field of economic
activity as a generic object of all together criminal offenses under Section V11 of the Special
Part of the Criminal Code of Ukraine, is incorrect. It is noted that not all criminal offenses,
which are located in Section VII of the Special Part of the Criminal Code of Ukraine,
directly encroach on public relations in the sphere of economic activity. The author
suggests that finance can be public (public) and private.

Given that finances can be private and public, defined structure and financial
system that includes public finance and private finance. The position is that public finance
is not a sphere of economic activity, but is an integral part of the financial system. Private
finance is part of the sphere of economic activity, however, it is also part of the financial
system.

It is believed that criminal offenses in the field of private finance encroach on one
of the areas of economic activity - the use of financial resources and circulation of
securities, and separately criminal offenses in the field of credit and financial activities of
Ukraine, including taxation, payments of other obligatory payments, budgetary system of
Ukraine directly do not encroach on public relations in the sphere of economic activity, and
encroach directly on other public sphere of relations - the sphere of public finances,
however, together criminal offenses in the sphere of securities, in the sphere of economic
finances, in the sphere of population finances, in the sphere of budgetary finances, in the
sphere of money circulation, in the sphere of credit-financial, banking and budgetary
system of Ukraine have another, own generic object - financial system, in broad economic
sense, which includes public (public finance) and private finance. It is determined that
criminal offenses that encroach on financial relations have their own separate generic
object. The author proposes to consider the financial system as a set of financial relations
in the field of public and private finance as such a generic object.

Key words: generic object of criminal offenses, economic relations, finance,
financial relations, financial system, state (public) finances, private finances.

IlocranoBka npodaemu. Ynnaum KpruminansauM kopekcoM Ykpainu (nani — KK
VYkpaiHn) KpUMiHaNbHI IpaBONOPYIIEHHs, nepeadaueHi cratramu 199, 201, 201-1, 204,
210, 211, 212, 212-1, 216 KK Ykpainu, a Takox crartsmu 200, 209-1, 220-1, 220-2, 222,
222-1, 223-1, 223-2, 224, 231, 232, 232-1, 232-2 KK VYkpainu po3ramoBani B po3aini VII
OcobnuBoi yacTWHM, SKUH Ha3uBaeTbesl «KpuMiHaIBHI mpaBomopymeHHs Yy cdepi
rOCIOAaPChKO1 MisUIBHOCT». 3BaXkatoun Ha Ha3By ganoro po3ainy KK Ykpainu cywacHi
HAYKOBII1 YaCTO BU3HAYAIOTH POJOBUM 00’ €KTOM yCiX KpUMiHAJIBHUX MTPABONOPYIIEHb, 10
nependaveHi UM PO3JUIOM - CYCHUIbHI BiTHOCHHU y cdepi rocromaproBaHHS. Y
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Kpuminansnomy xonexci YPCP mictuBcs po3nin min Ha3Boro «l ocmomapchbKi 37109MHIY.
Kpuminaneauii konmexc YkpaiHu, B PEHakKIlii 10 3MiH, BHECEHUX 3aKOHOM YkKpaiHu Ne
2617-VIII Big 22.11.2018 p., mictuB posmin VII OcoGmuBoi yacTMHU i Ha3BOIO
«35o4rHU y cepi TocrnoaapchKol AisUTbHOCTI». JaHi 00CTaBUHHM 3yMOBIIIOBAIIN TTO3MIIIT
HAayKOBIIIB, K1 JOCII/HKYBAIH BiJIIOBITHI 3I0YMHY 32 PaJASHCHKHUX YaciB Ta JI0 BHECCHHS B
KK VYkpainu 3MiH 1070 Ha3BU JAHOrO PO3AiTY, PO BU3HAYCHHS POJIOBHX 00’ €KTIB
37I0YMHIB, SKI Tependavyanucs TaKAMH pPO3AUIaMH  sK  chepu TOCHoAaplOBaHHS,
rOCHOJAaPChKUX CYCHUIBHUX BIJIHOCHUH TOIIO.

OpHak, [eIKMMH aBTOpaMH YyXe 3alepedyeThes, IO BCi KpHUMiHaJbHI
MPaBOIOPYIIEHHs, SKI TIepeadavanucs y BKa3aHMX BHUIIEC pO3JAUIaX BIAMOBIIHUX
KpUMIHAJIBHUX 3aKOHIB, MalOTh OJJHAKOBHI pofoBHi 00’ €kT. ToMy, MUTaHHS BU3HAYCHHS
POAOBOTO 00’ €KTY KpUMIHAJIBHHUX TPaBOIOPYILIEHb, SIKi CTOCYIOThCS (hiHAHCIB, (PiHAHCOBOT
CHCTEMH € aKTyaJIbHUM.

IMocraBnena y it craTti npoOsieMa Mae BaKJIMBHEH 3B’S30K 3 HAYKOBHUMH Ta
MPAaKTUYHUMH ~ 3aBJaHHSMH IIOJI0 BHU3HAUCHHS pojoBoro o00’ekta (hiHAHCOBUX
KpUMIHAJIBHUX MPaBONOPYIIEHb. BupimeHHs 1€l mpodieMu CopusTHME 3aCTOCYBAaHHIO
KK VYkpaiHu Ha mpakTHili TpaBOOXOPOHHHMHU OpraHaMU, CyJaMH, aJIBOKaTaMH, a TAaKOXK
BHUBYEHHIO BIIMOBITHUX KPUMIHAJIBHUX MTPABONOPYIIEHb HAYKOBISIMH.

AHanmi3 ocTtaHHIX AochailkeHb 1 myOuaikauiii 3 maHoi TeMH, BHAITEHHS
HEBHUPIllIeHUX paHille YaCTUH 3arajbHol MPo6JeMH, SKUM MPHUCBIYYETHCS CTATTS.

Y mepiom pangHCRKMX dYaciB 3’SICYBaHHIO TIMTaHb POAOBOrO 00 ’€KTa
TOCIIOAAPCHKUX 3JIOYMHIB NPUAULUIN yBard Taki HaykoBili sk C.B. I[lozaumies, A.SL.
€ctpin, A.H. Tpaiinin, I'.I. Bonshman, b.M. Jleoutses, FO.1. JIanynos, B.B. Cramuc, €.J1.
Crpenbros, B.Sl. Tamiii, I[1.T. Hekinenos, B.H. Kupuuko Ta immi.

Tak, C.B. Ilo3HuIIeB BU3HAB POAOBUM 00’€KTOM JaHUX 3JI0YMHIB (piHAHCOBO-
rocrnogapcbky chepy nepxasu [1, c. 232-241], A5, €ctpin - HOpManbHe QYHKIIIOHYBaHHS
CHUCTEMH TOCIIONAapChKHUX (€KOHOMIYHMX) BimHocuH [2, c. 47], A.H. Tpaiinin - iHTepecu
IepKaBu K Oe3mocepeqHpo rocromaprorodoro cyo’ekra [3, c. 68]. ILT. Hekimenos
CTBEpKYBAaB, IO TOCIIOAAPCHKI 3I0YMHU MOCSTAI0Th HA CYCIUIBbHI BIIHOCHHH, TTOB’sI3aH1
3 3MIACHEHHSIM JEP>KaBOI TOCIOAAPCHKOI MISITBHOCTI B c(epi BUKOPHUCTOBYBaHUX abo
MOKJIMBUX JIO BUKOPHCTaHHS €KOHOMIYHMX pecypciB Ta 3acobiB [4, c. 5]. B.B. Crammc
BH3HAYaB POJOBUM 00’ €KTOM JaHWX 3JIOYHMHIB IHTEPECH HAPOJHOTO TOCIOAApCTBa [5, C.
4], a B. M. Kupuuxo - cycnipHi BiTHOCHHU B c(epi COIialiCTAIHOTO TOCIIOJapIOBaHH
[6, c. 8]. €.JL. Crpenpuo, B.f. Tamiii, }0.1. JlamyHoB BU3HaBanmu pofoBUM 00’ €KTOM
TOCIOIAPCHKHX 3JI0YHHIB COIIATICTUYHY CHCTeMY rocriogapctsa [7, c. 16; 8 c. 4-7; 9 c. 4].

Y dacm He3arexHOI YKpaiHU 37mounMHH B cepi TOCIOAapchKOi MisTBHOCTI
nociimkysann A.l Ilepenenuns, B.O. Hasponpkuii, H.O. I'yroposa, ILII. Anapymixo,
B.O. Ocrasin, ILA., O.0. Kamkapos, M.M. Ilanos, B.P. llaBincekuii, O.0. lynopos Ta
THIIII.

3okpema, A.l. Ilepenennus BU3HaBaB pOJOBUM 00’€KTOM IIMX 3JI0YHHIB CUCTEMY
CYCIUTBPHHUX BiTHOCHH, SIKIi BHHUKAIOTh B cpepi EKOHOMIYHOI AisTbHOCTI cycrinbeTBa [10,
c. 5], B.O. HaBpoupkuii - cucteMy rocrnogapctsa Ykpainu [11, c. 8], M.M. IlanoB -
CYCILUTBbHI BITHOCHHH, 10 CKJIAJ]AIOTHCS B MPOILIECi TOCTIOAAPChKOT EKOHOMIYHOT JIiSUTBHOCT 1
He3aJIeKHO BiJ GopM BiacHocTi (y ToMy uncii y chepi puHKOBOI eKoHOMIKHM) [12, c. 26 ],
0.0. KamkapoB— cycmijibHi BiIHOCHHH, ILIO CKJIaIyIOThCI B cdepi TocrnonapchbKoi
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nismeHOCTI [13, ¢. 77], B.JI. LLlaBiHChKHMIi - MpaBUIBHY, BIAIIOBIIal04y iHTEpecaM Jiep>KaBH
Ta CYCIUJIbCTBA, 3aCHOBaHY Ha 3aKOHAX Ta IHIIMX HOPMAaTHBHO-TNPABOBUX aKTax YKpaiHwu,
TOCIOAAPCHKY AiSTIBHICTD BCiX Cy0’€KTIB TaKOI AisUIBHOCTI HE3aJIeKHO Bil JOPM BIACHOCTI
[14, c. 68]. O.0. [lynopoB BBaxas, 1110 ITiJ] 3JI0YMHAMH Y Cepi FTOCIOAaPChKOI AisUTEHOCTI
CITi/I pO3yMITH TIOCSITaHHS Ha MOPSAOK 00Iry rpoIliei, HiHHUX Manepis, iHIINX JOKYMEHTIB,
HA CHCTEMHU OINOJATKYBAaHHS, OIO/DKETHOTO 1 BaJIOTHOTO pETyNIOBaHHS, MOPSIOK
nepeMillieHHs TPEMETIB Yepe3 MUTHHUI KOPJIOH, IOPSIOK 3aHATTS i IIPUEMHUIBKOIO Ta
THILIOIO0 TOCTIOAAPCHKOIO AISIIBHICTIO, TPaBa i 3aKOHHI IHTEPECH KPEAUTOPIB 1 CIIOKUBAYIB,
JOOPOCOBICHY KOHKYPEHIIII0 1 aHTHUMOHOIMONICTUYHY JisUTbHICTh, @ TaKOX Ha IMOPSIOK
npuBaTH3aiii [15, ¢. 24].

JaHi, BUCIIOBJIEHI paHille TOYKU 30py IOJ0 BU3HAYCHHS POJOBOTO 00’€KTa
TOCIOIaPCHKUX 3JI0YHMHIB 200 37104MHIB B cdepi rocrnogapchkoi (EKOHOMIUHOT) JTiSUTbHOCT1
HE BiJMOBIalOTh CYTI KPUMIHAJIBLHUX IMPAaBOMNOPYIIEHb, sIKi mependadveni B pozaim VII
Oco6nuBoi yactuan ynHHOro KK Ykpainu, amke meil po3ain nependadae pi3Hi ckiaau
KpUMIHAJIBHUX TMPAaBONOPYIIEHb, AKi Y CYKYITHOCTi, HE 30BCIM MOCSATAIOTh HA CYCHUTbHI
BiHOCHHU y cdepi rocromapebkoi misuibHOCTi. Posmin VII OcobmuBoi wactman KK
VYkpainu, 10 BHECEHHS 3MiH 11010 Ha3BH, IiepeadavaB 3JI0YMHHU, a HA JaHWH Yac, MiCIs
BHECEHHS 3MiH, Iependadae KpUMiHaIbHI MPaBONOPYIIEHHS, SKi IPSIMO HE TOCSTal0Th Ha
CYCIUIBbHI BIIHOCHHHU y ¢(epi rOCIoaapChKOoi AisJIbHOCTI.

Tako BaXXJIMBO BIJAMITHUTH, 1110, MMOHATTS FOCIOAAPCHKOI MiSJIBHOCTI € IIMPOKAM
3a 3MICTOM, 1 BOHO HE BioOpakae CyTHICTh BCIX pa3oM Y3ATHX 00’ €KTIB KpUMiHAJIBHUX
MpaBonopyIIeHb, ependadeHux posaiioMm VII Ocobmmusoi yactuan KK Ykpainu.

Tomy, 1m0 MUTaHHS BU3HAYEHHS POJOBOTO 00’€KTy (DiHAHCOBMX KPUMIHAJIBLHUX
IIPaBONOPYIIEHb, SKUM MPUCBSUYETHCS CTATTS J0CI HE Ma€ OTHO3HAYHOTO BHPINICHHS B
FOpUINYHIN JTiTepaTypi, 1 mmsarae 101aTKOBOMY BUBUEHHIO.

Takum unHOM, Yy JaHii HAYKOBIH CTATTi BAXKIIMBO BUKJIACTH BJIACHY TOYKY 30py Ha
JTaH1 TIPaBOB1 ITUTAHHSL.

®opMmyBaHH HiJeil cTaTTi (MocTAaHOBKA 3aB/IaHHSA).

Meroro crarti € (GopMyBaHHS HAayKOBOI IMO3UINI IIOJ0 BHU3HAYEHHS POJIOBOTO
00’€KTY KpUMIHAIBHUX MPABOMOPYIICHb, sKi TependaueHi crartsamu 200, 209-1, 220-1,
220-2, 222, 222-1, 223-1, 223-2, 224, 231 (y 4acTHHI 010 0aHKIBChKOI TaeMHMIII), 232
(y 9actuHi moao 6aHKIBCHKOI TaeMHUII), 232-1, 232-2 KK Ykpainu.

Bukiag 0oCHOBHHMX pe3yJIbTATIB JOCJTiIKEHHS.

Crnig HaBecTH TBEpKEHHS, WO yci KPHUMIiHAIbHI TIPaBOMOPYILICHHS, SKi
nepenodaueni pozniiom VII Ocobmusoi wactuau KK Ykpaiau npsimo abo ormocepenkoBaHo
CTOCYIOTBCS CYCHIUTFHUX BITHOCHH B c(epi rocrmomaapchKoi AisTBHOCTI, M0 W OYEBUTHO
3yMOBWJIO TIO3MII0  3aKOHOJABIS INOJAO PO3MINICHHS TaKUX  KPUMIHAIBHHUX
MPaBOMOPYIIEHh Yy PO3JAUII KPUMIHAIBHOTO 3aKOHY TmiJ Ha3Bolo «KpumiHambHI
MIPaBOIOPYIIEHHS ¥ cpepi rocrmoaapchKoi MisUTBHOCTI.

Takoxx MOKHA CTBEpIKYBATH, IO BIAMIOBIIHI KpUMIHAIBHI MPaBOMIOPYIIIEHHS, 10
MICTATBCSI 'y JaHOMY pO3JAUIL KPHUMIHAJIBHOTO 3aKOHY IpsiMO abo oIocepeaKoBaHO
BILIMBAIOTh HA CYCIUIbHI BIAHOCHHU B c(hepi TOCTIOAapChKO1 AisSUIBHOCT.

OpHak BU3HAuYaTH CYCHiJIbHI BiJHOCHMHH B cepi rocrnomapchkoi IisuTbHOCTI
POAOBUM 00’€KTOM BCIiX Pa3oM B3STHX KPUMIHAJIBHUX MPAaBONOPYIIEHb, MepeadaueHux
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pozainom VII OcobmuBoi wactmau KK VYkpainu, ne 30BciM BipHO. Lli TBepmxeHHs
OOTPYHTOBY€ETHCSI HACTYITHHUM.

UnHe 3aKOHOJABCTBO YKpaiHM BHU3HAYAE TOHSITTS TOCHOAAPCHKOI IisTBHOCTI,
30KpeMa, 3rimHo 31 cT. 3 ['ocnomapcbkoro koxaekcy Ykpainu (mami — 'K Ykpainn) miag
TOCIOAAPCHKOI0 AISTIBHICTIO PO3YMI€ThCS TisUTBHICTD Cy0'€KTIB TocmoapioBaHHs y cdepi
CYCHUTPHOTO BHPOOHHMIITBA, CIPSMOBAaHA Ha BHUIOTOBJICHHS Ta pealizallilo MPOAYKIii,
BHKOHAHHS POOIT YM HAJaHHSA IOCIYr BapTICHOI'O XapakTepy, IO MaloTh I[IHOBY
Bu3HaueHicTh. Cdepy rocnofapchbKux BIIHOCHH CTaHOBJISATH T'OCIIOAAPCHKO-BHPOOHUYI,
OpraHi3aliifHO-TOCIIOIaPChKi Ta BHYTPIIIHBOTOCIIONAPCHKI BiIHOCHHHU.

Y HayKoBil JliTepaTypi TAKOXK BU3HAYAETHCS MOHATTS MOCHOAAPCHKOI JisSUTBHOCTI.
Tak, B.A. Ciuernrok BBaXkae, IO TOCIOAAPChKA MISUIBHICTH 1€ - JiSUIBHICTH II0
BUPOOHUITBY TPOAYKIlii, BUKOHAHHIO POOIT 1 HAJAHHIO MOCTYT, SKy 3a IJary Ta
npo¢eCiitHO BeayTh YIOBHOBaXKEHI Ha I CYO €KTH 3 METOIO 3aJI0BOJICHHS BIAMOBIIHOL
CYCHUTBHOI MOTpPeOHM 3TiJHO 31 BCTAHOBJICHUMH Yy 3aKOHOJAABCTBI MpaBWJIAMH Ta MiJ
myOiYHUM KoHTpojeM [16, c. 43 ].

3Bakarouy BHUIIEC BHMKJIAJCHI BHU3HAUEHHS TMOHATTS TOCHOMAPCHKOI ISUTBHOCTI,
MOXHa 3afiMaTH TO3UIIi0, 1110 HE BCI KPUMIHAJBHI MPABOMOPYIIEHHS, SKi pO3TallloBaHi B
pozaini VII OcobnuBoi wactuaun KK Ykpainu, 6e3nocepeHbo MocsAraloTh Ha CYCIUTbHI
BIIHOCUHHU B cepi rocrnonapchkoi AisuibHOCTI. Ha miaTpUMKy LBOTO TBEPIKEHHS CIIiJ
3a3HAYMTH, IO mojioxkeHHsMH 4. 1 cT. 4 'K Vkpainu BuzHaueHo, GiHaHCOBI BiTHOCHHU 3a
y4acTi cy0'eKTiB TOCTIOIapIOBAHHS, 110 BUHUKAIOTH Y TIpoIieci (hopMyBaHHS Ta KOHTPOIIO
BUKOHAHHS OIOJDKETIB yCiX piBHIB, HE € mpeaMmeroM perymoBanHs 'K Ykpainn. Otxke
cthepa nep>kaBHUX (PiHAHCIB HE PETYITIOETHCS TOCIIOAAPCHKIM 3aKOHOTaBCTBOM.

Buxomsun 3 11b0T0, KpUMIHAIBHI TTPaBOMIOPYIIEHHS, TepeadadeHi ct. 199, ct. 201,
201-1, cr. 210, cr. 211, cr. 212, ct. 212-1, cr. 216 KK VYkpainu Oe3mocepenHbo He
MOCATAIOTh Ha CYCITUTBHI BITHOCHHU B c(hepi TOCTIOAapChKOI AisUTBHOCTI, a TOCATAIOTh Ha
chepy nepxkaBHUX MyOigHNX (hiHAHCIB Ta OIOPKETHY cucTeMy YKpainu. Tomy, He 30BCiM
BIpHO BB@XKaTW POJIOBUM OO0 €KTOM IIUX KPUMIHAJHHUX IPABOIOPYIIEHb CYCILUTbHI
BimHOCHHH B c(hepi rocrmogapchKol TisUTbHOCTI.

[Toni6uoi Touku 30py mputpumytoTsest H.O. I'yTopoBa, sika BBaxkae, 1o aep>kaBHi
(hiHaHCH ABJIAIOTH COOOIO CAMOCTIMHHUI 00’ €KT KpUMIHATIHLHO-IIPABOBOI OXOPOHHU, OCKITEKH
MawTh (yHIAMEHTaJdbHI PO30DKHOCTI SK 3 HeAep)KaBHUMHU (QiHaHCaMH, TakK 1 3
TOCIIOJJAPCHKUMH BiTHOCHHAMH, aJ[Ke JiepKaBHiI (DiHAHCH 3a CBOIM 3MiCTOM HaJIeXaTh JO
BITHOCHH, SIKi BUHUKAIOTh Y cepi Aep:KaBHOTO YIPABIiHHS 1 PETYIIOIOTHCS HOPMAMH
myOIiYHOTO TTpaBa, a MPUBaTHI (HiHAHCH — /IO TOCTIOAAPCHKUX BiTHOCHH, IO PETYITIOIOTHCS
HOpMaMmu MpuBaTHOTO Tipasa [17, c. 12]. Takox Bapto Bkasaty, mio JL.I1. bpud creepmxye,
110 BiZIHOCHHH Yy c(hepi OrmoaTKyBaHHs BUXOIATh 32 MEXi TOCIOIaPChKUX, TOMY BBayKaTh
POIOBHM 00’€KTOM YXWIJICHHS BiJl OMOIATKYBaHHS CHCTEMY I'OCIIOJIapCTBa MPUHAWMHI HE
TOYHO, 1, 110 (piHAHCOBI BiTHOCHHU - 1€ TPyNa CYCITUTEHUX BiTHOCHH, KA BiIPi3HIETHCS
Bil BCIX IHIIUX TPym OO’€KTiB, SKi OXOPOHSIOTHCS KPUMIHAIGHUM IIPaBOM, BOHHU
CTaHOBJATh CAMOCTiiiHY, BIZOKpeMIIEHy TpyIy CYCHUIBHHX BIIHOCHH 1 TOTpeOyITh
camocTiiiHOT oxoponu [18, c. 153-154].

TakuM 4MHOM, BKa3aHi BHILE ABTOPH KPUTHKYIOYM BiHECEHHS KPHMiHAIbHUX
MpaBoNOpyILIeHb (Ha 4Yac BHCIIOBJICHHA BIANOBITHMX MO3MLIA — 3JI04MHIB) Yy cdepi
ONOJATKYBaHHS 1 Jiep>kaBHUX (iHAHCIB, Ta MPOMOHYIOUM BHUIUTUTH TaKi KpUMiHAJIbHI
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MPaBOMOPYILIEHHSI B OKPEMHUH PO3JiJ, BUXONWIN 13 pO3yMiHHs (iHaHCIB, (hiHAHCOBUX
BiJHOCHH $IK BHKIIOYHO JepkaBHUX (MyOniuyHMX) (iHAHCOBUX 1HTEpeciB, IO
pealtizoByIOThCS B cepi nep:kaBHUX iHAHCOBUX BiJHOCHH.

Onnak, (iHaHCOBa CHCTEMa CKJIANAEThCS HE TUIBKH 13 MyOMIYHHUX (AepKaBHHX)
¢inaHciB, Ta BiANOBIAHO (hiHAHCOBI BiIHOCHHU CKJIaal0Thes He uiie y cdepi pickanbHoi
Ta OlopkerHol mnomiTuku aepxkaBu. DinancoBa cuctema ((iHAHCH B IIHMPOKOMY
E€KOHOMIYHOMY CEHCi) CKJIaJaroThCsl i3 MPUBATHUX Ta MyONiYHUX (DiHAHCIB.

Tepmin «diHaHcH» TOB’SA3yIOTH 13 CEPEAHBOBIYHUM ITANIHCBKUM CIOBOM —
finansia, 1o o3Hayaso rpomosuii motik [19, ¢. 21].

VY ¢inaHcoBiii Teopii MOHATTS «piHAHCKH) BU3HAYAIOTH K €KOHOMIYHI BITHOCHHH,
SKi TIOB’s13aHl 3 (OpMYyBaHHSM, DO3MOAUIOM 1 BHKOPHUCTAHHSM I[EHTPATi30BaHUX 1
JCIICHTPaII30BaHUX (DOHIIB TPOIIOBUX KOINTIB JJii BUKOHAHHS (YHKIIA Ta 3aBlIaHb
rOCHOJAPIOIOYUX CYO EKTIB, @ TAKOXK OYy/b-s1K01 (Pi3MUHOT OCOOH ¥ CyCHiIbCTBA 3arajoM i
3a0e3rmeueHHsl YMOB po3IIMpeHoro BiaTeopenns [20, c. 4], a y Teopii (hiHaHCOBOTO MpaBa
mig  «piHaHCAaMU» PO3YMIIOTH CUCTEMY €KOHOMIYHHX BIIHOCHH, IO 3B’S3aHi 3
IJIAHOMIPHUM YTBOPEHHSIM Ta PO3IO/ILIIOM [IEHTPAII30BaHMX 1 ACHEHTPaIi30BaHuX (OH/IIB
KOIITIB, HEOOXiAHWX JuIs (YHKIIOHYBaHHS JepKaBU 1 OpraHiB  MiCIIEBOTO
CaMOBpsITyBaHHsI Ta IHIIMX YTBOPEHb, BU3HAUCHHX JIEPKABOIO SIK HeoOXiHi [21, c. 15].

HaykoBii, 1o IOCTIKYIOTh IOJIOKEHHS (DIHAHCOBOrO IIpaBa, PO3TJISAYIOTh
(dinaHCH OUTBII BY3bKO, JIMIIE IIOJAO0 JAEpKaBHHMX (IyOsiiuHMX) (DiHAHCIB, alkKe Hayka
(hiHaHCOBOTO TpaBa BUBYAE € JIHIIIC AepKaBHI (PiHAHCH.

[Ipore B mMpoOKOMY €KOHOMIYHOMY 3HAYCHHI TMOHATTS (DIHAHCIB CTOCYETHCS HE
JIMIIe JaepKaBHUX (piHAHCIB, a ()iHAHCOBI BIIHOCHHU BHUHHUKAIOTh HE JIMIIE 3 MPUBOILY
nep>kaBHUX (DiIHAHCIB.

Tomy, okpeMy yBary Ciig TPUIUIATH TOCTDKEHHIO THMTAHHS IOHATTS Ta
CTPYKTYpH (piHAHCOBOI CHCTEMHU.

[Iomo mouATTS (PiHAHCOBOI CHCTEMH BUCIOBIIOIOTHCS TOYKH 30pY PO TE, IO
(hinaHCOBa cucTeMa — 1€ CyKymHicTh (hiHaHCOBUX BimHocuH [20, c. 33], ab0 CyKymHICTB
yperyipoBaHuX (piHAHCOBO-TIPABOBUMHU HOPMaMH OKPEMHX JIAHOK (DiHAHCOBHX BiJTHOCHH 1
(hiHaHCOBHX ycTaHOB (IHCTHTYIIii), 32 JOMIOMOT'OI0 SIKUX (POPMYIOTECS, PO3MOIUISIOTHCS 1
BHKOPHCTOBYIOTHCSl IIEHTPAII30BaHi 1 AereHTpaiizoBadi (GoHIM (iHAHCOBUX pecypciB i
rpomoBux 3acobiB [21, c. 57].

[Toms Mapi 'ogme 3ayBakye, mo (iHaHCOBE MpPaBO — II€ HayKa MMPO AeprKaBHI
(inaHcH, MO NpUBaTHI (PiHAHCH CIYTYIOTh NMPEAMETOM BHWBYEHHS IHIMMX HAyK, IO 10
MpUBaTHUX (PIHAHCIB CIiJ BiTHOCHTH I[IHHOCTI, TPOIIi, TPOIIOBI 3000B’s3aHHS, SAKi
HaJeXaTh OKpeMHM 0cobaM a0 MpUBAaTHUM 00’ €THAHHSIM, IO HE3BaXKAlO4H Ha MOMIOH1
pUCH JEpKaBHHX Ta NPHUBATHUX (iHAHCIB, HANPHUKIAL CHUIBHICTH POOIeMHU
BCTaHOBIIEHHS OIOJDKETY, OOMEXKEHHS BHIATKIB, KOHTPOIb, 3BITHICTh, KaCOBI OIepaIrii,
MK JEpKaBHHUMH Ta NPUBATHUMH (iHAHCAMHU ICHYIOTH (pYHIaMEHTAaJNbHI BiIMIHHOCTI,
OCHOBHHUM 3 SIKUX € T€, IO CTaH NMpUBaTHUX (piHAHCIB i AMHAMiKa MpUBATHUX (DOH/IB
3alleXaTh BiJl pUHKOBOI eKOHOMIKH, a CTaH 1 TMHaMIiKa Jiep>kaBHUX (DiHAHCIB BU3HAYAIOTHCS
pillIeHHAM Aep>KaBH 1 AisMu myOsiuHoi Bnagu [22, c. 41].

PisHuMu aBTOpamMu y CTpyKTYypi (DiHAHCOBOI CHCTEMH, KpiM Jep:KaBHUX (piHAHCIB
Ta (iHaHCIB cy0’€eKTiB rocrnoaapioBaHHs ((piHAHCIB TIANPUEMCTB), BUALIAIOTHCS TaKOX:
MbkHapoaHi ¢inancu [16, c. 385; 22, c. 37]; ¢inancu crpaxysanus [19, c. 37]; dinancu
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nomMorocroaapcTs (HaceneHHs) [16, c. 385]; ¢inancosuii punok [19, ¢. 37; 16, 385], sxi
MOXYTh OyTH YaCTHHAMH NPUBAaTHUX a00 Jep:kaBHUX (iHAHCIB.

BpaxoByroun Buile 3a3HaueHe, MOXKHa OIHTH BHUCHOBKY Mpo Te, mo (iHaHCH
MOXYTh OyTH JiepKaBHUMH (ITyOJIiYHUMH) Ta MIPUBATHUMHU.

Posyminnst Toro, mo ¢iHaHCH MOXYTh OyTH NMPHUBATHUMH 1 JEpKaBHUMH, Ja€
MOXIJIUBICTh BU3HAYUTH CTPYKTYPY (CKIIaJI0B1 YaCTHHU, eIEMEHTH) (iHAHCOBOI CHCTEMH,
sika BKJTrouae: 1) nepkaBHi pinaHcu (OromKeTHY cucTeMy); 2) mpuBaTHi GinaHcH (QiHaHCH
cy0’exTiB TOcmomaproBaHHs ((piHaHCH MiANpUEMCTB) 1 ¢iHaHCH HaceleHHs ((piHaHCU
JIOMOT'OCIIOAAPCTB)).

HepxarHi (inancu abo OwpkeTHa cucTeMa (BXOASTH JIO IICHTPali30BaHUX
(GoHIIB) — BIAHOCHHM, IO BHHHUKAIOTH B Cdepi JAepKaBHOIO Ta MICIEBOTO OIOMKETY
(micrieBoro  camoBpsiyBaHHs1)  (OIO/DKETHOrO — TpOIECY), JIEPKaBHUX  IUILOBUX
1032010 KETHUX (DOHJIIB, JICPKABHOI'O KPEAUTYBAHHS, JACPKABHOIO CEKTOpPa €KOHOMIKH
abo JepKaBHUX MIJNPUEMCTB (MW BBaXKAEMO, IO JepKaBHI (DiHAHCH, CTOCYIOTHCS
JIEpKABHUX MIAMPUEMCTB JIAIIE 1010 BUKOPUCTAHHS OFOJIKETHUX KOIITIB), JACPKABHOTO
saro3uuenHs [19, 36-38; 20 c. 58-59; 21 ¢. 42-43].

®inancu mignpuemMcts abo ¢iHaHCH Cy0’€KTIB TOCHOJAPIOBAHHS € YaCTHHOIO
NpUBaTHUX (IHAHCIB Ta BXOAATH JO JcleHTpamizoBaHux (ouais. Jlani ¢inancu
BHU3HAYAIOTHCS SIK BIHOCHHH, 10 BUHHUKAIOTH 3 TPUBOAY (OPMYBAaHHS, PO3MONLTY i
BHUKOpHUCTaHHS (DIHAHCOBMX PECYpCIB y MpoIleci 3iHCHEHHS TOCMOAAPCHKOI JisSUIHOCTI
[23,c. 17].

®DiHaHCOBI pecypcH — IIe TUTaTKHI 3aco0m (KOMmTH) Ta miHHI nanepu. OiHAHCOBI
pecypc MOXKYTh OYTH IIEHTPai30BaHMMHM, 30KpeMa OODKETHI KOIITH. BoHu
KOHTPOJIOIOTHCSI JIEP’KABOIO 1 CTBOPIOIOTBCS 32 PAaXyHOK ITONATKIB, OOOB’SI3KOBUX
BilpaxyBaHb, €MICii IEHTpaJbHOrO OaHKy. TakoX (iHAHCOBI PECYpcH MOXYTH OyTH
JEIeHTPali30BaHUMH, 30KpeMma (hiHAHCOBI pecypcH CyO’€KTiB TOCIOAapIOBaHHSA, IO
CKJIaaloThCA 3 BIACHUX KOMITIB MIAMPHEMCTB, 3 KOIITIB, IO MOOLTI3YIOTHCS Ha
(hiHaHCOBOMY PHHKY, 3aIIO3WYEHUX KOIITIB, OIOKETHUX CyOCHaid, CyOBEHIIiH, AOoTaIii
tomio [19, c. 29 — 30].

Otxe, 10 piHAHCOBOI CHCTEMH BXOHIATH SIK JeprKaBHI, TakK i MpUBaTHI (iHAHCH.

HepxaBHi iHaHCH HE € CHEepOoro TOCIIOaaPChKOI AiSUTBHOCTI, OAHAK € CKJIaIOBOIO
yacTuHOIO (hiHaHCOBOI cuctemu. [IpuBaTHi ¢iHaAHCH € YACTHHOIO Ceph TrocrmomapchKoi
TISUTBHOCTI, OJTHAK, BOHH € TAKOX W YaCTHHOIO (DiIHAHCOBOI CUCTEMH.

KpuminaneHi npaBomopymieHHs, siki mepemdadedi crarrsamu 200, 209-1, 220-1,
220-2, 222, 222-1, 223-1, 223-2, 224, 231 (y 4acTuHi om0 0aHKIBCHKOI TaeMHHII), 232
(y 9actuHi momo 0aHKiBChKOI TaeMHUII), 232-1, 232-2 KK Ykpainu mocsratoTs Ha chepy
nmpuBaTHUX (QiHAaHCIB, a cdepa npuBaTHUX (HIHAHCIB CTOCYETBCS TOCIIOAAPCHKOT
TISUTBHOCTI.

Komm posrmsmati nepkaBHi Ta HemepkaBHI (iHaHCHM B paMkax chepu
TOCIIOJIAPCHKOT  JTISUTBHOCTI, TO JaHi BIJHOCHHH BaXXKO IOEIHATH OJHHM POJIOBUM
00’€KTOM, SIKUM BU3HAIOTHCS CYCITUIBHI BITHOCHHH B c(hepi rocronapchKoi AisUTbHOCTI.

Sxmo BpaxyBaTW BUKJIQJICHI BUINE HAYKOBI IMOJOXKEHHS IMIOAO0 (iHAHCOBOL
cucTeMH Ta (JiHAHCIB B IIMPOKOMY €KOHOMIYHOMY CEHC1, TO MOJKHA 3aifHSATH MO3ULIII0, 110
MpUBaTHI 1 JepkaBHI (iHAHCH, CKJIAJAaI0YN €JUHY (PIHAHCOBY CHUCTEMY, BITHOCSTBHCS 10
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€IMHOI cepH HiHAHCOBUX CYCTIUIBHUX BiTHOCHH, SIKi IOEJHYIOTh YACTHHY TOCTIOAAPCHKUX
BiJTHOCHH Ta YaCTUHY aJMiHICTPaTUBHO-()iHAHCOBHUX IMIIEPATUBHUX JIePKABHUX BiTHOCHH.

OxpemMo B3ATI KpUMiHaJbHI TpaBONOpYIIEHHS B cdepi mpuBaTHUX (iHAHCIB
MOCSATAalOTh Ha ONHY i3 cdep ToCmoAapCchKoi MAisIbHOCTI — cdepy BUKOPHCTaHHS
(iHaHCOBHX pecypciB Ta 00iry HIHHHUX MamnepiB.

Takok OKpeMO B35TI KpHMiHANbHI MPaBOMOpPYIIEHHA Y cdepi KpeauTHO-
¢dinancoBoi gismbHOCTI YKpaiHW, y TOMY YHCHI ONOJATKYBAaHHS, CIUIATH IHIIMX
3arajibHOOOOB’SI3KOBUX TUIATEXiB, OIOJPKETHOI cucTeMH YKpaiHu Oe3nocepesHbo He
MOCSTAlOTh Ha CyCHUIbHI BITHOCHHHM B c(epi rocrnonapchbkoi MisUIbHOCTI, a MOCATaroTh
OesnocepeIHbO Ha 1HITY MyOJiuHy cdepy BiTHOCHH — cepy JepkaBHUX (iHAHCIB.

OnHak, pa3oM y3sTi KpUMiHAJIBHI MPaBONOPYIIEHHS B cepi [IHHUX Manepis, B
chepi rocromapchkux (iHanciB, B cdepi (iHAHCIB HaceleHHs, B cdepi OHOPKETHUX
¢inaHciB, B cdepi 00iry rpoioBux KomrTiB, B cepi KpenuTHO-PiHaHCOBOI, OaHKIBCHKOT 1
OFO/DKETHOT cHCTeMH YKpaiH! MAlOTh 1HIINH, CBil BJIacHHH POIOBHI 00’ €KT — piHAHCOBY
CHCTEMY, B IIHPOKOMY EKOHOMIYHOMY 3Ha4eHHi, sika BKJIOYae MyOmiuHi (JepaBHi
¢inancn) Ta npuBaTHi QiHAHCH.

JlaHoMy caMOCTiifHOMY POJIOBOMY 00’€KTYy KpUMIHAILHUX MPaBOIOPYIICHB, IO
MOCSATAIOTh Ha IIi pa30M Y35Ti CyCIUIbHI BITHOCHHHM, IPUTAMaHHI BiIMIHHI BiJl pOJIOBOTO
00’€KTa BUKIIIOYHO KPUMIHAIBHHUX MPABOIOPYIIEHb y cdepl rocrmoaapehKol AisuTbHOCTI
O3HAaKH 1 XapaKTepHi PHUCH.

TakuM YMHOM, TaHWH POIOBHH 00’€KT KPUMIHAIBHHMX IPABONOPYIICHL MPOTH
(hiHaHCOBOI CHCTEMU 3aliMa€e OCOOIMBE OKPEME MICIIE B CHCTEMI CYCITUTLHUX BITHOCHH, IO
OXOPOHSIOTHCSI KPUMIHAJIBHUM 3aKOHOM, a TOMY IUIATa€ CaMOCTIHHIN KpHMIiHAJIBHO-
TIPaBOBiH OXOPOHI.

Crtin 3ayBakUTH, 0 00’ €KTOM 3JI0YMHY € YHOPMOBaHi (BIOPSIIKOBAHI) PI3HUMH
COIIIAIBHIME HOpMaMH (TIpaBa, MOpaTi, JOKAJIBHIMH, 3BUYA€BUMH ), HAMOLIBII BaXKIJIUBI
CYCIUThHI BIAHOCHHH, IO OXOPOHSIOTHCS HOPMaMH KPUMIHAIBHOTO IIpaBa Bif
KOHKPETHOT'O 3JI0YMHHOIO IOCSTaHHs, 1 SKMM BHACIIJOK TaKOr'0 3JI0YMHHOTO MOCATaHHS
3aBXKIM 3aBIAETHCS ICTOTHA ImIKoaa [24, c. 116]

digaHcoBa cHCTeMa SK POMOBHA O00’€KT 3raJlaHUX BHINEC KPUMIHATBHUX
MIPaBOIOPYIIIEHh, B EKOHOMIYHOMY Ta IIPaBOBOMY 3HAUEHHSX, € OJHIEI0 13 cdep
CYCILTBPHHUX BiTHOCHH.

3okpema, (iHAHCOBI BIIHOCHHA B EKOHOMIUHIN Teopii pO3TISIAYIOTHCA SIK
CYCIUThHI BIATHOCHHHI MDX J€pKaBoI0, OPUANIHUME 0c00aMu Ta (PiI3MIHUMHU 0COOaMH, II10
BHHHUKAIOTH 3 IPUBOAY (HOPMYBaHHS, PO3IOALLY, IEPEPO3NOALTY Ta BUKOPHCTAHHS IIEBHUX
rpomosux ¢oumis [25, c. 7].

3a3HayeHe BUILIE Ja€ MiJCTaBU CTBEPPKYBATHU PO Te, 10 GiHAHCOBA CUCTEMA SIK
BiJIMOBiIHI CYCHUIBbHI BiIHOCWHU, Hapa3i MAaOTh MiAMAAATH MiJ OKPEMY KPHUMiHAJIbHO-
MIPaBOBY OXOPOHY, ake (piHaHCOBa CHCTEMa € TUM OCEPEIKOM, SIKHM CyTTEBO BILIMBAE HA
iHII cepr CyCIUTPHUX BIAHOCHH, IO TIOCTABJIEHI ITiJ] OXOPOHY KPUMIHAIBHOTO 3aKOHY,
30KpeMa OCHOBH HallloHaJIbHOI Oe3neku YKpainy, chepy BUpOOHUYHX, TPYJOBUX Ta IHIIUX
COL[iaJIbHUX BiIHOCHH, c(epy TocrofapChKuX BiJHOCHH TOLLO.

SAxmo posrnsaaty chepy nepkaBHUX (iHaHCIB 1 chepy nMpuBaTHUX (PIHAHCIB AK
JacTUHH (DiHAHCOBOI CHCTEMHM, IO B CBOIO YEPry, € OKPEMHM POJOBHUM OO0’ €KTOM —
«cycrinbHi BigHOCHHHU B cepi dinaHCiB ((iHaHCOBa cucTeMa)», TO 332 TAKUM POJOBUM
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00’€KTOM JaHi KpUMIHAJIbHI MPaBONOPYIICHHS, 10 MOCATalOTh Ha (DIHAHCOBY CHCTEMY,
JOLITPHO TOEAHATH B paMKax OgHOro okpemoro posaimy KK Vkpainu, mig Ha3Boro
«KpuminanbHi npaBonopymenHs y cdepi hiHaHCOBOI cHCTEMW», BUALIMBIIH iX i3 pO3AiTY
«KpuminanbHi npaBonopyuieHHs y cepi rocrnonapchbKoi AiSTbHOCTI.

Hanuii HoBuil okpemuit po3ain «KpuminanbHi mpaBomopymeHHs Yy cdepi
¢inancoBoi cucreMn» ciig HymepyBatu VI-I, i posramyBatu B OcobnuBiit uactuni KK
VYkpainun micng  po3aiuty VI OcobmuBoi wactmau KK Vipainm  «KpuminanbHi
MPaBOIOPYIIEHHs MPOTU BiacHOCTI» Ta mepen pozauiom VII Ocobmupoi wactuau KK
VYkpainu — «[IpaBonopymieHHs y cdepi rocnoiapchbkol MisTIBHOCTI», IO Ha MPaKTHIl
COpUSITHME BHPIIICHHIO Mpo0ieM pO3MEXKYBaHHS TMOMIOHMX MDK COOOI0 CKIIAJiB
KpUMIiHAJTBHUX TIPaBOIOPYIICHb.

BucHoBku. 3 ypaxyBaHHsIM BHIIC BUKJIaJIEHOTO MOKHA JIHTH BHCHOBKIB TIPO Te,
IO POAOBUM 00’€KTOM KpUMIiHAJIBFHHUX MPABOMOPYIIEHbD, AKi nependadeHi crartsamu 200,
209-1, 220-1, 220-2, 222, 222-1, 223-1, 223-2, 224, 231 (y 4acTuHi 111010 OaHKIBCHKOT
TaeMHUI), 232 (y 4acTUHI 1070 OaHKIBCHKOI TaemHuI), 232-1, 232-2 KK Vkpainu €
¢iHaHCOBA cHMCTEMa B MMPOKOMY €KOHOMIYHOMY 3Ha4YeHHi, SIK CYKYITHICTh YHOPMOBaHHX
cep 1J1aHOK (PIHAHCOBUX CYCIUIBHMX BITHOCHH CTOCOBHO MPUBATHHX Ta II010 MyOIIYHUX
¢iHaHciB.

Hagenmeni y mili HaykoBil cTarTi TO3WIIT MOXYTh OYTH BHKOPHCTaHHI B
MOJANTBIIIOMY JUTSI PO3BIIOK MIUTAHHS POIOBOTO 00’ €KTY KPUMIHAJIBHUX MPABONOPYIICHb Y
cdepi GpiHAHCOBOT CHCTEMH.
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MexHoN02il,
m.Kuie Yrpaina

INUTAHHS BUKOPUCTAHHS METO/IB OSINT Y KPUMIHAJIICTHUILI
Anomauin. [lana poboma OKkpecioe nesHuil psd MONCIUBOCMEU Ma Npooiem
suxopucmantsi memodie OSINT y xpuminanicmuyi. Y cmammi HaéeOeHuil nepenix
npocpamnoeo 3abe3neyents 01 NOUWYKY ma ananisy ingpopmayii.
Knrouosi cnosa: memoou OSINT, sioxkpumi Oanni, npoepamme 3abe3nedenHs Ojis
NOWYKY ma auanizy iHopmayii, aHmukopynyiuna OisibHICMb, NPABOOXOPOHHI Op2aHi,
KPpUMIHAICMUKA, KPUMIHATbHUL npoYyec, AOMIHICMPpamusHe 3aKOH00ABCHIBO.

Annotation. Current world's trends tend to digitalize all activities and the internet
has accumulated large amounts of information that can be used in solving and investigating
of crimes.

OSINT-a term that translates as Open - source intelligence-is a method of searching,
collecting, selecting, and analyzing information of operational interest from open sources.
The data obtained in this way is used by marketers, journalists, computer and internet
security specialists, etc. existing OSINT tools can also be used by criminologists to
investigate and solve crimes, collect information about the identity of the criminal, etc. But
unfortunately, the use of these methods is not enshrined in law either in the Criminal
Procedure legislation or in the law on operational search activities, although in practice
these methods are used by some law enforcement officers. This paper outlines a number of
opportunities and problems of using OSINT methods in criminalistics. The article provides
a list of software for searching and analyzing information.

The Internet has accumulated a large amount of information that can be used in the
investigation of crimes, the collection of information about the identity of the offender and
the study of digital footprints. The above list of tools is not exhaustive, we did not disclose
the topics of open state registers, which simplify the request for information, the possibility
of using bots and Telegram, WhatsApp, Viber. The issue of the large number of databases
that have emerged online as a result of information leaks from public and private
organizations also remains open.

In our opinion, modern methods of search, collection and analysis of information
should be constantly researched, updated, systematized and used in the investigation of
crimes. It is also necessary to develop legislation to legalize these methods in criminal
proceedings and operational and investigative activities. In addition, it is necessary to
study these methods in forensics and in retraining and advanced training courses for law
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enforcement officers. Or even organize units of specialists to help investigators and judges
obtain and legalize information in the process.

Keyword: OSINT methods, open data, software for searching and analyzing
information, anti-corruption activities, law enforcement, criminology, criminal procedure,
administrative legislation.

[locranoBka mpodsemu. B cydacHux ymoBax AifpKuTaiizaiii cBiTy, y Mepexi
IHTepHET HAKOIWYMIIOCh BENIWKI 00csATH iHQOpMaIii, Ky MOXHa BHKOPUCTOBYBAaTH Yy
PO3KPHUTTI Ta PO3CIiAYBaHHI 3JI0YMHIB.

OSINT- Tepmin sikuii nepekiamaetbes sk Open-source intelligence, - ne meromau
nouryky, 30opy, BuOOpy Ta aHamizy iHpopmalii ska SBIsSE ONEpaTHUBHUE iHTEpec 3
BiIKpUTHX JoKepen. OTpuMaHi JaHi TaKUM YHHOM BHKOPHUCTOBYIOTH MAapKeTOJOTH,
KypHauictH, (axiBii 3 KOMI'IOTepHOT Ta iHTepHeT-Oe3neku Ta iH [1]. Icayroui OSINT-
THCTPYMEHTH MOXXYTh BUKOPHCTOBYBATH 1 KpUMIHATICTH JJIsl pOOOTH MO PO3CIilyBaHHIO
Ta PO3KPUTTIO 3JIOUUHIB, 300py iH(poOpMaIll po 0coOy 3J0YMHIS Ta iH. AJie Haxallb
BUKOPUCTAHHSl JIAHMX METOMIB HE 3aKpilUIeHO 3aKOHOJABYO HI B KPUMIHAJIBHO-
MpoIleCyaTbHOMY 3aKOHOJABCTBI Hi B 3aKOHI TPO OMEPATHBHO-PO3IIYKOBY JIisUTBHICTD,
X04a Ha MPaKTUI[l 1[I METOJW 3aCTOCOBYIOTh JCAKi IPAaBOOXOPOHII, a HAYKOBII
MPOTIOHYIOTh aJIaNTaIlifo0 MpaBoBUX HOpM Tij meToau OSINT.

Orasia ocTaHHix AochaimkeHb i myOsikamii. [TpoGiemMu 1010 BUKOPUCTAHHS
meroniB OSINT gocnimkyBanmcs y mparsx TakuX BUeHHX Ta HaykoBIiB sk C.B. AnOyr,
B.B. ArTonmok, B.B. binoyc, B.B. biptokos, K.C. Icmaitnos, O.1O. loxos, I.I. Kapramios,
0.0. Koxymxko, /I.B. Jlange, O.B. Mamxaii, O.B. Munsko, B.T. Omnenuenko, C.A.
IToctonos, B.I'. Ilyrsarur, H.®. PxeBcbka, I1.C. Pomansko. B.JI. Illepbanp Ta iHm
aBTOpPH.

®opMyJIIOBaHHSL 3aBJaHHSA AOCHiKeHHs. MeTol0 po0oTH € BHSIBJIEHHS Ta
OKpecJeHHs1 TMpodjeM IMoA0 MOXIHBOcTel BukopuctanHs wMeromiB OSINT vy
KPUMIHATICTHIT. Y3araJlbHATH TEPeTiK IPOrpaMHOro 3a0e3leueHHs Ta METOMIB I
MOIIyKy Ta aHamizy iH(opmamii. 3amponoHOBATH NDISXA BAOCKOHAJIEHHS YHHHOTO
3aKOHOJABCTBA CTOCOBHO BITpoBapkeHH MeToAiB OSINT y mpaBooXOpOHHY MisITEHICTB.

OcHoBHI MaTepiaiau 10CTiTKeHHS.

i monryky 3a BiAKpUTHMH JaHUMHU PO3pPO0TIEHO 0€3711Y aBTOMATH30BAHUX PillleHb.
VY crarTi 3a3Ha4eHI HAMTIOMYJISIPHIIT 3 HUX, TOYMHAIOYHN BiJ HAliOLIBII aBTOMATH30BaHUX,
3aKiHYYIOUM PYIHHUM 300poM iH(opMaIlii 31 crieriani3oBaHuX CEepBICiB.

[Iporpamue 3abe3nedeHHs IUTsI aBTOMATHYHOTrO 300py iHGopMarli 3 BIOKPUTHX
TDKeped:

- Maltego - 11¢ iHCTpYMEHT aHAIITHKH 3 BIAKPUTUM BUXITHUM KOIOM i rpadidHOro
aHaJi3y TIOCHIIaHb JUIA 300Dy 1 3B'A3KY iH(opMaIii st JOCHITHUIIPKUX 3aB/IaHb.

- SpiderFoot - 1e iHCTpyMeHT it mpodecioHamiB, sKi XO4yTh aBTOMAaTH3yBaTH
OSINT muist aHanizy 3arpo3, BUsIBJICHHS aKTHBIB, MOHITOPHHIY IIOBEPXHi aTaky a00 OL[IHKH
Oe3reKu.

- Creepy - e iHCTpYMEHT TEOJIOKAIlil 3 BIIKPUTHM BHUXITHUM KomoMm. BiH 30mpae
iHpoOpMaLilo Mpo TeonoKalii 3a JOMOMOrOI0 PI3HHUX MIAT(HOPM COLIATBHUX MEpEex 1
MIOCITYT XOCTHHTY 300paskeHb, sKi BKe OIyOJ1ikoBaHi Jiech e [4].

Leii cincok He € BUYEPITHUM, OJHAK 11€ HAHOMyJIsIpHilIe MporpamMHe 3a0e3medeHHs
st 300py iH(popmanii.
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Cepgicu 1 PppeliMBOpKH IS TOUIYKY iH(pOpMALii:

- OSINT Framework - opienToBanmii Ha 30ip iH(pOpMamii 3 OE3KOIITOBHUX
IHCTpYMEHTIB a0 pecypciB, HOro Mera - JOMOMOTTH JIIOSIM 3HAUTH OE3KOIITOBHI pecypcu
OSINT. Jlesxi 3 BKIIOUYEHHX CAMTiB MOXYTh BHMaratu peectpauii abo mporoHyBatu
Oulbllle JaHWX 3a OMJIATy, aje 3aJMIIAETHCS MOXIIMBICTH OTPUMATH Xo4a O YacTHHY
JOCTYIHOI iH(opMallii 6e3KOIITOBHO.

- Shodan.io - me momykoBa cuctema, sika 30upae iH(OpPMAIiF0 PO BpasMBi
OpHCTpoi, sKi TimkiIroueHi no Mepexi. Komum xakepam JiHb 31aMyBaTH CHCTEMH
BiJICOCIIOCTEPEIKEHHS, MOJEMH, XOJIOMUIBHHKH, Wi-fi poyTepu, mpacku, TeleBizopu 3
MikpodoHOM ab0 HaBiITh YaWHUKH, BOHHM MIPOCTO 3aXoasTh B Shodan i 6epyTh A0CTym 10
JOMAIIHIX TPUCTPOIB MPSMO 3 pecypcey.

Google Dorking - Tex € iHCTpyMEHTOM JUIs TIOIIYKY BPa3JIHBHUX PECYPCIB 1 JaHHX.

[IpaBuibHe BHKOpHUCTaHHA TOHIYKOBOI cucremu Google nomomMoxe 3HAHTH
BEJIMYE3HY KUIbKiCTh iH(opMmaii. SKkmo Biome iM'st Ta mpi3Bulle, MOOUTEHUH TeedoH
oco0wu, 110 TMPENCTABIsE ONMEpAaTUBHUAN iHTepec, HEOOXIHO TPHU 3aluTi TOMICTUTH iX B
nanky, iHakme Google HamiacTh Teperik MOJIOHUX TMOMYNSPHUX 3aluTiB, sIKi He
BIJIIIOB1Ial0Th TOMY, 110 KOHKPETHO HEOOX1IHO 3HANTH.

He cnig odmexyBatrck omaum Google: mepeBipsATH JaHHI TIpo 0coOy HeoOXiTHO
TaKOX B IHIIUX TONIYKOBUX cucTemax - Bing, DuckDuckGo. MoiHBO BOHH MOKaXyTh
HITY iHpOpMAITITO.

OTxe, SKIIO TONTYK 0 pealbHOMY IMEH1 HiJOro He JaB abo MOTpiOHA JT0AaTKOBa
iHdopmaris, HeoOXigHO TpoOyBaTH mrykaTu koMOiHali [11b, Ha3BM €IeKTPOHHOI IMOIITH
abo momeHy calTy, SKHUM JFOIWHA Bojofie. Hadmpoctimmid crocid - MOmrykaTtw Iii
KOMOIHAITii B ITONTYKOBUX CHCTEMaX.

GetContact, Eyecon, Phonelnfoga MaOyTh, cami BioMi CepBICH ISl CKaHyBaHHS
teneonanx HomepiB. Phonelnfoga BukoOpmcTOBYE TimbKM OE3KOMITOBHI PECypcH Ta
mpamroe 11 Oyab-IKUX MDKHApOIHUX HOMEpIB 3 Benwkoro TouHicTio. ami Phonelnfoga
Bu3Haudae VolP mposaiifepa i iHIIi 1aHi, 32 JOIOMOT'00 KX MOKHA MPOJIOBKUTH IITYKATH
H(POBI CITIIA.

[omyk mo ¢ororpadii uu 300pakeHHs, CTAIO AKTyaJbHHUM 3 TOSBOIO BEIHKOI
KITBKOCT1 KaMep BiZIeO CIIOCTEPEKECHHSI Ta TAKUX CHCTEM SK «besredne MicToy.

Hus Toro mo0 mi3HATHCA, € BHUKOPHUCTOBYBAJIOCS 300pakeHHS abo 1€ BOHO
3'SIBIJIOCS BIIEpIle, BUKOPUCTOBYWTE IIOMIYK MO 300pakeHHSAX. BiH € B OCHOBHUX
momykoBux cucremax - Google Images, Bing Images, Baidu Images. Takox BapTo
ckopuctatucsa cepicom TinEye, uni anroputmu BigpizastoThes Bim Google. ITomyk mo
300pakeHHSAX € 1 B comiaabHNX Mepexax: Findclone i Findmevk.com. KpiM mporo icHyrOTH
cnemianizoBani marian - RevEye mis Chrome, Image Search Options mns Firefox.
MobinbHi fonaTku Ha 3pa3ok CamFind MOXXyTh BIi3HATH pedi 3 peasibHOrO CBIiTY. A Image
Identification Project BUKOpHCTOBY€E I MBOTO IITYYHHHA IHTENEKT. SIKIO 300pakeHHs
mictuth EXIF-nani (iHpopMmartito mpo kamepy, TeOKOOPANHATH, PEXKUMY 3HOMKH 1 T.11.), TO
BapTo ix mpoaHamizyBaTH. [lo6aunTu (i 3MIHUTH) iX MOXHA 32 JOIMTOMOTO OY/Ih-SKOTO
penakropa 300paxeHs abo HeBenukoi nporpamu Exiftool. € takox cxoxi oHNaiiH-cepBicH
- exifdata.com 1 viewexifdata.com. Bumamuntn EXIF-mani MoO)XHa 3a JOIOMOIOXO
exifpurge.com a6o verexif.com. [nmmuii pecypc, stolencamerafinder.com, Bu3Hauae kamepy
3a cepiiHUM HOMEPOM i LIIyKa€e B IHTEPHETI, fKi 1e GoTo Oynu 3pobieni Heto. [lepeBiputn
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300payKeHHS Ha TpeaIMeT MOHTaka Ta IHINI MAaHImyJsamii MOXKHa 3a JOMOMOTOI0
Forensically abo FotoForensics. fkiio Bu He XoueTe 3aBaHTa)KyBaTH KapTUHKY B IHTEpHET,
BUKOpHUCTOBYHTE mporpamu Phoenix abo Ghiro. ¥ Ghiro ¢yHkuii 6ibin aBTOMaTH30BaH1
1 TatOTh OLTBIIIE MOXKIIMBOCTEH, HiXK TIONIEPE/IHI CEPBICH.

Sxmo mnotpibHO 3pobMTH 300pakeHHS OUIbII YITKUM, HANpHUKIaA MOraHo
BioOpa3uBCs HOMEp JepKaBHOI peecTpamii aBTo Ha (OTO, 4M iHIIE, TO 3MOXYTh
JOTIOMOT'TH HACTYITHI POrpaMHi IHCTPYMEHTH:

- Smartdeblur - mnpubupae po3MuTTs, BigHOBIIOE (OKYC, a TaKOX BMi€
MOKpAIIlyBaTH B LIJIOMY YiTKICTh KAPTUHKH.

- Blurity - mpubupae po3amMurTsL.

- Letsenhance.io - mokpamye i wmacmTabye —300pa)keHHS — OHJIAlH,
BUKOPUCTOBYIOUH INTYy4HUH iHTEIEKT [3].

Benuky kinbKicTh iHpOpMaIlil MOKHA 3HAHTH TpW 300pi Ta MOHITOPHHTY JaHHUX B
ColliaJIbHUX MEpPEeKax.

Facebook:

- Stalkscan - mokasye BCro myOIiYHO JOCTYNHY iH()OPMAIIIO PO JIFOIUHY.

- ExractFace - BuBanTaxye mani 3 Facebook mis oddnaitH-BUKOpUCTaHHS |
MOJIAJIBIIION0 aHATI3Y.

- Facebook Sleep Stats - moka3ye npuOIM3HHI PEKUM CHY JIFOMUHH, OepydH 3a
OCHOBY OHJIa#H 1 oddumaita-cTarycu. Lookup-id.com - suaxomuts ID mpodimto abo rpymnu
Twitter.

Instagram:

- www.picodash.com - BuBaHTa)Xy€ CTATHCTHKY KOHKPETHOTO KOPHCTyBada abo
obpanoro xemrera B popmati CSV. Takok BUBaHTaXXye€ JTAMKH 1 KOMEHTApI.

- https://web.stagram.com - migxoaWTh I TEPErIAAYy i BUBAHTAXKEHHS Bifeo i
300pa’KeHb.

- https://codeofaninja.com/tools/find-instagram-user-id -  3maxomuts  ID
KoprcTyBada. IM'ss 00JIIKOBOTO 3ammrcy KOpHUCTyBad MOXe 3MIHIOBAaTH, 3a JOMOMOror 1D
MO)KHA HE BTPATHTH HOTO 3 TOJIS 30DY.

- http://instadp.com - noka3ye 300paxxeHHst mpodiis B TOBHOMY pO3Mipi.

- https://sometag.org - mykae momysisipHi XeIITEru, JoKaitii i akayHTd. Kpim toro,
MOPIBHIOE aKAYHTH 1 BUBAHTAXKYE CTATUCTHUKY II0 MEePEATIIATHAKAM 1 XEIITeT.

LinkedIn InSpy - Python-niporpama, sika BMi€ 3HaXOIUTH MPAIiBHUKIB Ti€i 4u iHIIOT
kommaHii. Takok 3HAXOMWUTH TEXHOJOTII, 0 3aCTOCOBYIOTHCS B KOMIIaHii, 32 3aJJaHUMU
KITFOYOBHMH CIIOBaMH.

LinkedInt - 3HaxomuTh e-mail sromei, sSKi MPaIOOTh B OJHIN 1 Tiif K¢ KOMIIaHii.
Bwmie BH3HayaTH MOMITOBI CKPUHBKM TAaKOX IO 33aJaHOMY JOMEHY, SKUIl HaJeXHTh
KOMTaHil.

Cepen npobnem npaBoBoro 3abesnedeHnst meronis OSINT BipHO BKazaHO y cTaTTi
ep6ans B.Jl. 3 mocunanHsamMu Ha 3akoHy Ykpainu «lIpo omepaTHMBHO-pO3LIYKOBY
nismbHicTE». Y myHKTi 15 wactunm 1 crarti 8 3akony Ykpainm «IIpo omepaTtuBHO-
PO3IIYKOBY AisbHICTEY Big 18.02.1992 Ne 2135-XII [6] BCcTaHOBJIEHO, IIO I1I€ OAHHUM i3
MpaB ONEPATHBHUX MiJPO3JILTIB OpPraHiB BHYTPILIHIX CHOpaB € MpaBO OTPUMYBAaTH BiJ
IOpUANYHUX 9u (Di3muHUX 0ci0 Oe3komToBHO abo 3a BHUHAropoAy iHQopmariio mTpo
3JI0YMHH, 10 TOTYIOTbCS a00 BUMHEHI, Ta MPO 3arpo3y Oe3meli CyCHiibCTBa 1 JepkaBu. Y
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JaHOMY KOHTEKCTi BapTO 3pOOUTH YTOUHEHHS, 10 JaHE OJIOKEHHS JOIILHO PO3TIISAaTH
SK aaMiHICTpaTHBHO-TIpaBoBui Meron 3aiiicHeHHs OSINT y cdepi aHTHKOpYNLiHHOT
JISTTBHOCTI MPAaBOOXOPOHHUX OPTaHiB JIMIIE Y TOMY BHIAAKY, KOJM y TakWid CIociO
OTPUMYEThCS iH(OpMAILis, HE BiJHECEHA 3aKOHOM J10 iH(opMaIlii 3 00MEXEHUM JJOCTYIIOM
(odimifina iH(poOpMais, iHpOpMAIsL, IO BHIAETHCS TPOMAJCHKUMH OpraHi3allisiMH,
KOMEPIIHHUMHU KOMMaHisIMH 1 3aco0aMu MacoBoi iH(opmailii), i mpu 1bOMYy BOHa HE
MOPYIIyE TAEMHUIIO JHACTYBaHHS, TelNeOHHUX PO3MOB, TenerpadHoi Ta iHIIO]
KOPECIOH/IEHIII1, Ta He € KOH]imeHIiiHO [7].

lapanTiss 000B’s13Ky CyO0’€KTIB BIaJHMX IOBHOBa)XEHb BHU3HAYUTH CIICIiaJIbHI
migpo3Aimm abo BIAMOBIAANBLHUX OCIO I 3a0e3medeHHs JOCTYNY 3alHuTyBadiB J0
iHpopMalii Takok Mae Oe3mocepenHii BIumB i Ha ¢yHkiionyBaHHs OSINT y cdepi
AHTHKOPYIIIHOI MiSUIBHOCTI, a/pKe B  PO3BIAII 3 BIAKPUTHX JUKEpPEl MOXKE
BUKOPUCTOBYBAaTHCh Oyab-sika iHQopMaiis i3 BIAKpUTHX JpKepen. Y CBOK 4Yepry,
BIIKpUTHUMH € HE JIMIIe Ti JpKepena, siKi Oe3locepeHbO IMOB’sA3aHi i3 0cobor, a i
pi3HOMaHITHI JepkaBHi 0a3u maHux. ['apaHTis 37iHCHEHHS JEpKaBHOTO i TPOMaJICHKOTO
KOHTPOJTIO 32 J0CP)KaHHIM 3aKOHOABCTBA PO IH(POPMAIIii0 03HAYAE, 1110 BUKOPUCTAHHS
mmpaBa BUIbHO 30MpaTH, 30epiraTH Ta BHUKOPHUCTOBYBaTH iH(opMaIlliio 3abe3reueHa
JIep’)KaBHUM 1 TPOMAJICBKUM KOHTPOJIEM, a OTXKE, MTPABOOXOPOHHI OPraHU TaKOK MOXYTh
CKOPHCTATHCh JIAHUM TPaBOM. ['apaHTisi BCTAHOBIICHHS BiJIIOBIIaJIbHOCTI 32 MOPYIICHHS
3aKOHO/IABCTBA PO iHPOPMAI(II0 TAKOXK OLIBIIO MIPOI0 CTOCYETHCS PI3HOMAHITHHX
IepKaBHUX 0a3 JaHUX, MPOTEe 1 BapTO BIAHECTH 10 THX IEPEAYMOB, SIKi CIPOIIYIOThH
¢yukiionyBanass OSINT y cdepi aHTHKOPYIILIHHOI IisUIBHOCTI B IIPaBOOXOPOHHHUX
opranax [12].

Y npaBooxoporHiit chepi OSINT BUKOPHCTOBYETHCS, HE TUTBKU B aHTUKOPYIIIIHHO1
TSUTBHOCTI, a B IIJIOMY JUIS 3amoOiraHHs, PO3CIiAyBaHHS Ta TEPECTiayBaHHS 3JIOYHHIB
moB’s3aHnX 3 I[HTepHEeTOM. OCOOIMBO 1€ CTOCYETHCA MPOTHIIT TEPOPUCTUIHUM
OpTaHi3aIisiM, He3aKOHHOMY BIIMUBAHHIO Ta JIETaTi3allii rporield OTpUMaHUuX 3IIOYNHHUM
IUIIXOM, OOpOTBOiI 3 PO3MOBCIOHKEHHS HAPKOTHYHUX pedoBHH, 30poi Tomro. [lomyk y
COIIaJIbHIX MepeXax IOTEHIIITHO HeOe3MeuyHuX TPYIN Ta IHAWBIAYYMIB € BaKIIMBOIO
YaCTUHOIO POOOTH MIKHAPOMHHMX IIPABOOXOPOHHUX OpTaHi3aIlisfXx Takux sk Europol um
Interpol [9].

3abe3redeHHs MpaBa JOCTYITy 0 iHhopMaIllii 3 BIAKPUTHX JHKepeN mepeadadeHo iy
HopMax 3akoHy Ykpainu «lIpo moctym mo my6miwnoi iHbopMmartii» Big 13.01.2011 p. Ne
2939-VI4. VYV cr. 3 BCTaHOBIEHO, IIO0 TPaBO Ha JOCTyHn o IyOmigHOl iH(OpMarii
rapaHTyeThCs: 1) 000B’SI3KOM PO3MOPSIIHUKIB iH(OpMAITii HaJaBaTH Ta ONPIITIOTHIOBATH
iHbOpMaIlifo, KpiM BUMAJKIB, MependadeHnx 3aKOHOM; 2) BU3SHAYSHHSM PO3MOPSTHUKOM
iHbopMarllil crmemiarbHUX CTPYKTYPHHX MiApO3AUTiB  abo mocamoBux 0ci0, ki
OPTaHI30BYIOTh Y BCTAHOBJICHOMY HOPSAKY AOCTYI A0 MyOIiYHOI iHpopMaIlii, KO BiH
BOJIOJIIE; 3) MAaKCHMAJbHUM CIPOIICHHSM MPOIEAYPH MOJAHHS 3alUTy Ta OTPUMAaHHS
iHbopMarlii; 4) TOCTYIIOM 0 3acijaHb KOJerialbHUX Cy0’€KTIB BIAJHUX MOBHOBRKEHD,
KpiM BHUNAJKiB, TepeAdadeHnx 3aKOHOMABCTBOM; 5) 3MIHCHEHHAM NaplaMeHTCHKOTO,
IrPOMAJCHKOro Ta AEPKaBHOIO KOHTPOJIIO 32 AOTPUMAaHHSIM IIPaB Ha IOCTYH 0 MyOniqHO1
iH(OopMaIii; 6) OPUINIHOIO BiINOBIJATBHICTIO 38 HOPYIIEHHS 3aKOHOIABCTBA PO IOCTYI
1o myomivHoi indopmanii [10].
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BignosigHo no crarti 4 3akony Ykpainu “Ilpo 3axuct nmepcoHanbHUX JaHUX Bil
01.06.2010 p. Ne 2297-VI: “Cy0’exTaMu BiTHOCHH, SKa IOB’si3aHa 3 IMEPCOHAILHUMH
JaHUMH, €: - Cy0’€KT MEpCOHAIBHUX JaHWX; - BJIACHUK 0a3u MEpPCOHAIbHHUX JAAHHX; -
PO3MOPSAHUK 0a3u MEPCOHATBHUX JAHUX; - TPETS 0c00a; - YIOBHOBAXKEHUH JieprKaBHUI
OpraH 3 NUTaHb 3aXMCTy MEPCOHANBHUX JaHUX; - 1HILI OpraHy Jep>KaBHOI BIaI 1 OpraHu
MICIICBOTO CaMOBPSIAYBaHHS, /0 TOBHOBaXCHb SKHX HAJICKUTH 3IIMCHEHHS 3aXHCTY
nepcoHanbHux aaHux’[11].

B ykpainchbkOoMy 3aKOHOIABCTBI Tepen0ayeHO MOBIAOMHHU XapakTep OOpoOKH
MepCOHANBHUX JaHuX. BmacHuk abo po3mopsimHUK (omeparop) 10 MoYaTtKy oOpOoOKH
MepCOHANBHUX JaHUX 3000B’I3aHUH MMOBIJOMUTH YIIOBHOBA)KEHHUI OpraH i3 3aXHCTY TpaB
Cy0’€KTIB MepCOHANBHUX JaHUX MPO CBili HaMip 37iHCHIOBATH OOpOOKY TEepCOHATBHUX
naHux. [loTiM naHi Mo BIIACHUKIB a00 pO3MOPSAHUKIB (OIepaTopiB) BHOCATHCSA 10
CIIEialIbHOTO peecTpy omeparopis. [Hopmaris, o MiCTUTBCS B peECTpi OepaTopiB, CTae
3araJbHOIOCTYITHOIO. 3aKOHH PO NMEPCOHAbHI JaH1 CTOCYIOThCS OUIBIIIOCTI HACSICHHS K
YYaCHUKIB TIpoliecy “o0po0Kn” qaHux. A Tak sIK Cy0’€KTOM IepCOHATbHUX JIaHUX € KOXKHA
JIIOJIMHA, TO 3aKOH Ma€ 3arajJibHUHN XapakTep 1 CTOCYEThCS KOKHOr0. 30KpeMa, epCoHalbHI
JlaHi MIAPOKO BUKOPHCTOBYIOTHCS B COIIAILHUX MEpPEXkax 1 ceppicax eIeKTPOHHOI ITOIITH.
CyuacHa [HTepHET-KOMMaHIs 30upae i 00pobIsie Pi3HI KaTeropii MepcoHANBHUX JaHUX —
CBOIX CITIBPOOITHHUKIB, CBOIX KOHTPAreHTIB 32 JIOrOBOPaMH 1 JIesIKi JJaHi KOPUCTYBAUiB CBOTX
cepsiciB. Jlroau, mo po3MimlyroTh iHGoOpMaIio mpo cede B COLaIbHUX Mepexax ado
CITyk0ax 3HaHOMCTB, CBiZIOMO POOJIATH i BIIKPHUTOIO IS BCIX KOPHUCTYBATIB PEeCypCy, 1 IO
3aKOHY i1 MOXKHA TpPaKTyBaTH SIK ‘‘3araIbHOJOCTYNHY , a 3HAYNTh, JAOTPUMAaHHS
0COOJIMBOI0 PEXKUMY KOH(DIIEHIIHHOCTI 11010 ii He HOTPIOHO, ajie B COLIaJIbHUX MEPEKAX
€ 1 indopmartis, sIKy KOPUCTYBAT MPUXOBYE, POOJITIH 1i TOCTYITHOIO TUTBKU JJIST OKPEMOi
rpynu  KopuctyBadiB  (“mpy3i”). Y 1mpoMy BuUIAnKy IHTepHET-pecypc ITOBHHEH
nependavaTy I HEl crierianbHi 3acodu 3axucty [13].

Jua nmeramizamii iH(opMarii y KpuMiHAIBHOMY TNPOB/DKEHHI OTPUMAHMMHU 32
norromoroto MerofiB OSINT yuacHuKaMu KpHMIiHAJIBHOTO TPOIIECy, AKi 3HAWIUM ii y
BIIKPHUTHX JDKEpenax B Mepexi [HTepHeT, 1 Ka € 3arabHOIOCTYITHOIO, T il 00poOKku 63
3roau cy0’€KTa TepCOHAJBHUX JAaHWX, BCE K TaKW MOTPIOHO 3BEPTATHCA C 3AMUTOM 0
BracHWKa 0a3m maHmx. OmHaK NMPU IBOMY OOOB’S30K JOBEACHHS, IO O0OpOOIIOBaHI
MIEPCOHAIIBHI JJaHi € 3arajJbHOJOCTYITHUMH, TIOKJIATa€THCS Ha BIIACHUKA 200 PO3IIOPS THUKA.
A 1e o3Hayae, MO HeoOXigHO abo0 HaKONMWYyBaTH JOKa3W TOro, MIO JaHi B3ATI 3
3araxbHOIOCTYITHHX JKEper, a00 OTPUMYBATH 3TOAY Bi Cy0’€KTa MEePCOHANBHUX JAHUX 1
MOTIM JOTYYaTH Iel JOKYMEHT JJ0 MaTepiaiiB MpoBa/pkeHHA. [Hakmie € WMOBIPHICTH, IO
Taka iHpopmarlis Oyae BH3HAHA HEHANEKHHM Ta HEIOITyCTHUMUM AoKazoM. KpiMm Toro,
NOTPIOHO MaTh JOKYMEHT, IO MiATBEPPKYE 3arajlbHONOCTYIHICTD  JpKepena
MepPCOHANLHUX JaHWX. lIpu 1boMmy 3amummaeTscs Oe3 BiAMOBiAI MPOOJIIEMHI MHTaHHS
JOBEJICHOCTI TOT0, WIO BIJIACHWUK iHGOpMAIfHOTO pecypcy (BeO-cailTy) Boomie
MMCbMOBOIO 3T0/I0I0 Ha OOpOOKYy 4M B3araji 3apeecTpoBaHHMd B YKpaiHi Ta Mae TyT
npeAcTaBHULUTBO. ToMy muTaHHA NOTpeOye MOAAIBIIOrO BHBUEHHS Ta 3allPOBAKECHHS
BIJIIOBIIHUX 3MIH B 3aKOHOJIaBCTBI.

BucHoBkn.

OTxe, cTpiMKe 3pOCTaHHS podii Ta HiHHOCTI iHQOpMalii, po3BUTOK iH(opMaiiHUX
TEXHOJIOTH, NpOrpaMHMX Ta amapaTHUX 3aco0iB, AOCTYMHiCTH Mepexi IHTepHer,
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30inpIIeHHs  iH(opMamiiHOrO TOTOKY BimkpuToi iH(opmamii 3 omHoro OOKy Ta
3anpoBakeHHs MeroniB OSINT, sk ckiamoBoi KpUMIHATICTUKH 3 HIIOTO OOKY CTaBUTh
30ip Ta aHami3 iHQopMamlil 3 BIAKPUTHUX KEpesl OAHHMM i3 Ji€BUX CydacHHX 3aco0iB
OpoTUAil KpUMiHAIBHUM TpaBomnopymieHHsM. Cepen MeTomiB aHanizy iHdopmamii i3
BIIKPUTHX JDKEPEI MOXKHA Bi3HAYUTH OyJb-fKi 3arajlbHOHAYKOBI METOAM Ta
KPUMIHAIICTUYHI METO/IH, SIKi JO3BOJISIOTH 3pOOUTH BUCHOBKH, 1010 BYMHEHHS 3JI0YHHY.

Cnig 3a3HaYUTH, [0 Y MEPESXKI IHTEPHET HAKOMHMYWIACh BEJIMKA KUIBKICTH
iHpopMalii, SKy MOXHAa BHKOPDHUCTOBYBATH MpU PO3CIigyBaHHI 3J04MHIB, 300pi
iHpopMaIii mpo ocoOy 3JIOYMHISI Ta BUBYCHHIO MU(MPOBHUX CIiNiB. 30KpeMa, OCTaHHIM
4acoM HaOyB MOMYJSPHOCTI METOA MOHITOPHHTY Y PEXKHMi PEaIbHOTO Yacy OHOBJICHB Ha
oco0ucTHX cTopiHkax y Mepexax Facebook, Instagram Ta iHIIMX COMIaIbHUX MEpexax.

Yci Meronu Ta nepenik iHCTpyMEHTIB, y AaHiil poOoTi He € BUUEPITHUM, MU HE CTAJH
PO3KpHBATH Y MOBHOMY 00CS31 TEMH BiJIKPUTHUX JIEPKABHHUX PEECTPIB, SIKi CHPOLIYIOTH
3anuT iH(opMallii, MOXIMBOCTI BUKOpucTaHHs OoTiB Ta Telegram, WhatsApp, Viber.
Takox 3aMIIAETHCS BIAKPUTUM MMUTAHHS BEIMKOI KUTBKOCTI 0a3 AaHUX, SAKi 3’ SIBUJIUCH Y
Mepexi y pe3ysibTaTi BUTOKY iH(hopMallii 3 IepKaBHUX Ta IMPUBATHUX OpraHi3allii.

Ha nHamy mymky cydacHi METOIM IMOIIyKY, 300py Ta aHajuizy iHdopmarii ciia
MOCTIHO JIOCIIIPKYBATH, OHOBJIOBATH, CHCTEMAaTH3yBAaTH Ta BUKOPHCTOBYBATH IIPH
po3ciigyBaHi 3;10unHIB. Tako HE0OXiTHO pO3pOOKa 3aKOHOMAABCTBA JJIA JICralizalil [ux
METO/IiB Y KPUMIHAIFHOMY TIPOIIECi Ta ONMepaTUBHO-PO3INYKOBIH AisibHOCTI. KpiM Toro
HEOOXiTHO BHBYATH JAaHHI METOMM B paMKax KpPUMIHAJTICTHKA Ta Ha Kypcax
MEPEeMiAroTOBKY Ta IMABUIICHHS KBamidikalil CriiBpoOiTHUKIB IPaBOOXOPOHHUX OpraHiB.
A00 HaBITh OpTaHi30BYBATH MiAPO3ILIH CITEIIATICTIB, SKi OYIyTh JOIIOMAaraTH CIII9AM Ta
CYISIM OTPUMYBATH Ta Jieraji3yBaTu iH(OpMaIliio y IpoIeci.

be3 BuBUYCHHS Ta TOCIIIKEHHS JaHOT TPoOIeMH, Ta 03 iIMIIEeMEeHTAaITii BiAIOBITHUX
3MiH B KPHMIHQJIGHUHA TPOIEC, CHCTEMa MPAaBOCYAJS 3araJbMye, 3 BIPOBAKCHHIM
CyJacHHX NMU(POBHUX ITOKa3iB, a MPAKTUKYIOYl KPUMIHANICTH HE MATUMYTh TTOBHOI[IHHHHA
THCTPYMEHT BHSIBJICHHS, TIOTIEPEIHKCHHS Ta PO3KPUTTSI 3I0YHHIB.
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HNOT'TPIHEHHSA MPABOBOI'O CTAHOBHUIIIA MOPSKIB, ITOBSI’3AHE 3
HAHAEMIE€KO COVID-19

Anomauyia. Cmamms npucesuena OOCHIOJNCEHHIO NUMAHbL NOPYUEHHST Npas
MOpAKIG, AK NPAyi6HUKie, max i ocobucmocmeu 6 yMOGAX KAPAHMUHY, GUKIUKAHO20
nandemicto Koponasipycy COVID-19. Hesusnauenicmo, nog’s3ana 3 02010UWEHHIM
Kapaumuny abo Hao036u4anHO020 CMAHy, Juuie ROCUIUNA CKPYMHY cumyayilo O
POOIMHUKIE MOPCHKOL chepu, o maxodic 6i000pasuioch Ha eKOHOMIMHOMY CEKMOPL HAULOT
ma inwux depxcas. Bona obrpynmosye gasicaugicme HeobXionocmi 3abe3neyenHss poobomu
eKinasicie MOpcbKo20 KOMEpYitino2o ¢haomy 3 no3uyii 3axucmy OCHOBONONOICHUX NPAG
mo0unuy. Taxooic 6 Hill HAGeOeHO OesKi NPUKIAOU NOPYUEHb NPAG MOPSKIE Ma 37108ICUBAHY
CYOHOBNACHUKAMU. Y pe3ynomami ananizy HOPM UUHHO20 3AKOHOO0ABCMBA 3PO0ONEHO
BUCHOBOK, WO NPABO HA CEOECUACHY POMAYiIO/8iOMOBY MOPAKA 6 YMOBAX KAPAHMUHY He
2apanmyemucs, uepes i0CYMHiCmMb CneyiaibHO20 MIDCHAPOOH020 dokymenma. IIpudineno
yeazy RUMAHHIO NPO HEMOIICIUBICIL CYOHOGIACHUKA 3a0e3neyumu 6UKOHAHHA YMOG
mpy006020 002080pYy 3 NPAYIBHUKOM. 3P0ONIEHO BUCHOBOK, WO 0OMedNCeHHs pomayii uieHie
exinasicy, 6Cmanosiene 6 nepiod KApanmuHy, 86axcacmuvcs 3acobom saxucmy 6io COVID-
19, ane ona 3abe3neuenHs HANEIHCHO20 OOMPUMAHHA MIJCHAPOOHUX BUMOS CBOEYACHA
3aMina unenie ekinaxicy € HeobXiOHOI0 CKAA008010 MOPCLKO20 MPAHCHOPMY, be3nexu ma
opeanizayii npoyecy 0e3neuHoco Mopcbkoeo mpaucnopmy. 3micm  O0anoi cmammi
00800UMb 0OMENCEHHS 8AANCIUBOL NOMPedU 8 0COOUCMOMY THOCLKOMY KOHMAKMI O
MOpsIKi6, addHce MOPCbKI KOMRAHIT CXUIbHI 00 MPUMAHHA CBOIX NpAyieHUKie nodaii 6io
cywii. AKmyanvHo NpoOAEeMOI CbO200EHHS BUCMYNAE we me, Wo Oazamo 0epiicas
8UMA2alOMy ~ He HNPOCMO BAKYUHAYIIO, a4 GAKYUHAYII0 NEeSHUMU Npenapamamu,
no36asnAouY npasa uboOpy ma yCKiaouwdu pobomy mopennasysam. Llpu ypomy npagose
pezynioganus  QisAnbHOCMI  cy0 '€EKMI8 MOPCbKO20 Npasa 6 YMOGAX KAPAHMUHY Mac
30TUCHIOBAMUCS 3 NO3UYIT 3AXUCTHY K OCHOBONONOICHUX NPA8 JOOUHY, MAK i 3 NO3uyii
3a0e3neyenHs eKOHOMIUHO020 CKAAOHUKA OIANbHOCIE 0epaicas.
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Beedenns obmedsicenv 015 yHacHUKI6 KOMEPYIUHO20 (haomy y NoOAIbULOMY MONCE
npuseecmu 00 Kpusu, NO8 S3aHOI 3 GIOCYMHICMIO Y KpaiHaX HeOOXIOHUX i KPUMUYHO
BAICIUBUX 6aHmMavicie ma mogapis. [Ipobrema Habyna enobarvrozo macumady i nompebye
Heaalino2o ma 0emanbHO20 O0CILONCEHHS.

Knrouoei cnosa: ocnosononodicni npasa no0uHu, MOPCoKULL eKinaxic, KapanmuH,
be3nexa Ha MOPCbKOMY MPAHCHOpMI, MpyoOosuti 00206ip, Npasa MOPsKie.

Summary. The article is devoted to the study of violations of the rights of seafarers,
both workers and quarantined, caused by the COVID-19 coronavirus pandemic.
Uncertainty related to the quarantine or state of emergency has only exacerbated the
difficult situation for maritime workers, which has also affected the economic sector of our
country and other countries. This justifies the importance of ensuring the work of the crews
of the commercial fleet from the standpoint of protection of fundamental human rights. It
also provides some examples of violations of seafarers’ rights and abuses by shipowners
are also given. As a result of the analysis of the norms of the current legislation, it was
concluded that the right to timely rotation / cancellation of a seafarer in quarantine
conditions was not guaranteed, due to the absence of a special international document.
Attention is paid to the question of the inability of the shipowner to ensure compliance with
the terms of the employment contract with the employee. It is concluded that the restriction
of a rotation of crew members established during the quarantine period is considered a
means of protection against COVID-19, but to ensure that international requirements are
properly met, the timely replacement of crew members is a necessary component of
maritime safety and of a safe maritime transport process organization. The content of this
article proves the limitations of the important need for personal contact with people for
seafarers, as shipping companies tend to keep their employees away from the land. Another
pressing problem today is that many countries require not just vaccinations but
vaccinations with certain drugs, which deprives them of the right to choose and complicates
the work of seafarers. In this case, the legal regulation of the activities of the subjects of
maritime law in quarantine should be carried out from the standpoint of protection of both
fundamental human rights and from the standpoint of ensuring the economic component of
the activities of states. The introduction of restrictions for members of the commercial fleet
in the future may lead to a crisis associated with the lack of necessary and critical cargo
and goods in the country. The problem has become global and needs immediate and
detailed research.

Key words: fundamental human rights, maritime crew, quarantine, safety in
maritime transport, employment contract, seafarers’ rights.

IMocTanoBKa MPo6JIeMH: 3 KOXKHIM POKOM 3POCTA€ CTYITIHb PU3UKIB JIJISI MOPSIKIB,
MOB’S3aHMX HE TUIBKK 31 CHernugikor MOpEIUTaBCTBa, a W 13 HU3KOK IONITUYHHX,
MpaBOBHX 1 comianbHUX TpobneM. Ha momatok mo Hux y apyrii momosuri 2020 poky
3’IBUJIACH HeBH3Ha‘IeHiCTL, IIOB’s13aHa 3 OrOJOIIEHHSIM KapaHTUHY abo pPEKUMY
HaJ3BUYAHOTO CTaHy, HUHI TUCSYi MOPSKIB SK i MPAIiBHUKIB 1HITNX Cep 3HAXOAATHCS Y
CKpYTHIH cuTyauii, BukiuKaHii nangemiero Koponasipycy COVID-19. 3 wmeroro
3anobiraHHs mowmmpenHio KoponaBipycy waiike Bci KpaiHM CBITY BBEIM CYTTEBI
OOMEXeHHSI Ha IepecyBaHHs KpaiHaMH, IEPETUH KOPJAOHY Ta Ha AiSIbHICTH MOPCHKHX
MOPTiB, IO BXKE MAa€ CEpHO3HUI BIUIMB Ha CYyIHOIUIaBHY Ta MOPTOBY Tany3i. Emigemis
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COVID-19 BrnHy”a Ha BCi apealiv Ta aclleKTH XKHUTTS CyCIIbCTBA, MOTepHae i MOpchKa
chepa.

Uepes BBeIeHHS YHMCICHHHX KapaHTUHIB y Apyrid moioBuHi 2020 poky, oaHa
YacTUHa MOPSAKIB, y SKHX 3aKiHUMJIKCS KOHTPaKTH, 3MylleHa Oyma mepeOyBaTH Ha
MOPCBKHX CyAHaX 0e3 >KOJHOI MOXIMBOCTI TMEPEeTHYTH KOPIOH 1 MOBEPHYTHCS Ha
BatpkiBIMHY, a iHIIAa HE Maja 3MOT'M MPUOYTH Ha CYAHO y 3aKOPAOHHOMY TOPTY Ta
posmouyaty mpaimoBaTH. I[IpoOiiema HaOyBama ro0anpHOrO Maciitady i BHMaraia
HEraifiHOTrO BHPIIICHHS, SIKE /10 ChOTOJHI MOBHICTIO HE ICHYE, JIMINE TOMAIHUCS TEBHI
TPYHOIIII 13 HOBOBBEICHHSM IIi/I HA3BOIO «BAKITUHAIIISD».

VY cBOiX mociipKeHHSIX mpobiieMu 3a0e3nedueHHs mpaB MopskiB Bupuanw: [1.K.
Boratupenko, C.O. Isanos, 1.51. Kucenwos, JI.A. Kocrin, O.B. Ilonos, P. Tisuko, I'.I.
YanumieBa Ta 1HII HAYKOBI[i, IPOTE MOPYIICHHs TpaB MOPSIKIB sSK 0COOMCTOCTEH, a He
JIMIIE TIPAIiBHUKIB Ta TIMTaHHS iX MMPaBOBOTO 3a0e3MeueHHs] B KapaHTHHHUX YMOBax He
BHBYAIIUCS, OCKUTLKU PaHillle BOHU HE OYJIH HACTIIBKH aKTyaTbHUMH.

Merta Ta 3aBaaHHsl cTarTi. MeTol cTaTTi € PO3KPHUTTS TPOOJIeM 3 SKUMH
3iTKHYNacs Mopchka cdepa, 3okpeMa, Mopsiku yepe3 nanjaemito Koponasipycy (COVID-
19). 3aBmaHHsAMHU €: 3IIICHEHHS NPAaBOBOTO aHANi3y POOOTH MIDKHAPOTHMX MOPCHKHX
eKIMaXKiB, BUSBJICHHS TPaBOBOrO 3a0e3MEUEHHST MOPSKIB, HAOIM3UTUCH JIO BUPIIICHHS
npo0IieM, OB’ A3aHUX 3 OE3MEKOI0 B KAPAHTUHHHUX YMOBaX.

Jnst po3’si3aHHsI TOCTAaBICHUX 3aBJiaHb Ta JIOCSTHEHHS METH 3aCTOCOBaHO
KOMITJIEKC METOMIB HAYKOBOTO MOCTIDKEHHS: 1) TEOpeTWdHi: aHai3, CHHTE3 1
CHUCTEMaTH3allil HAyKOBO-TCOPETUYHUX 1 METOONWYHUX JDKEpell, KOMITapaTHBICTHKA
Marepiairy, aHalli3 Ta y3araJbHEHHS SKCIePHUMEHTAIBHUX NaHWX; 2) eMmipuuHi: Oecina,
ONMTYBAHHA; 3) MAaTEMATHKO-CTATUCTUYIHI METOIM OIPAITIOBAHHS EMITIPUIHUX NTaHUX.

Buxiaaa ocHOBHOro martepiamy. MOpSKH TOPTiBENBHOTO (GJIOTY BUKOHYIOTH
BaXJIMBY POJIb B yMOBax 3arpo3u momupeHHs KopoHaBipycCy, OCKUTbKH 3a0€3MeqyIoTh
3aXHMCT CBITOBOi CHCTEMH ITOCTaYaHHs HEOOXITHMX BaHTAXIiB 1 KPUTHIHO Ba)KIIMBHX
TOBapIB.

IIpobnemu opzanizauii mopcokoi dianvrnocmi uepes Illanoemiro.

HemoxnuBicTh 37iiiCHEHHSI 3aMiHHM MOPCBHKOT'O €KiMaky MOXKe 3pYyHHYBaTH SIK
CHCTeMy TIOCTa4aHHsI TOBAPIB, TaK 1 MOXKIIMBICTE ITepeCyBaHHI MOPCHKOTO TpaHCTIOPTY. [1]
Posymiroun TsKKicTh TiOOanmpHOI TMaHAEMil Ta CKIAIHICTh CHTyalii, y SKiii BOHH
OIMHWJIMCA, YWIECHH eKillaxKy BiI4yBarOTh cebe MOKMHYTUMH Ta 1301b0BAHUMU. Y BHITAJKY
HETOOPOCOBICHOTO CYMHOBJIACHWKA WIEHH MOPCHKOTO €KillaXy 3YyCTPIYaroThCcs 3
mpobiieMaM# HEy3TODKEHOI 3MIHH MapuIpyTy pyXy CyAeH, HeOOXiHICTIO KOHTaKTyBaTH
I 9ac 3axo[y B MOPT 3 IHIIUMH OCO0aMH, HE Malo4H >KOJHUX 3aCO0IB 3aXHUCTy Bif
BipyCHHUX XBOPOO.

UneHn MOpCBHKHX €KiMaXiB B3a€EMOMIIOTh JIMIIE 3 MEHEKEepaMu/areHTaMu
CYIHOIJIABHUX KOMIIaHi, BOHM I1030aBJICHI MOXKJIMBOCTI JOJydaTHCS OO IPOLECY
MIPUHHSTTS PillleHb 11010 IXHBOT AISITFHOCTI, BiUyBalOTh ce0e 00MEKEHUMH Y peaizamii
mpaB Ha Mpalo, ocoOHCTy cBOOOAYy Ta cBOOOLY mepecyBaHHS. UNeHH MOPCHKOTo
0co00BOro ckiaay (pakTUYHO HE BOJOAIIOTH KOAHOK iH(GOPMALIEId NPO Te, KOIU
3aBEPIIMTHCS X KOHTPAKT, KOJIM Oyze 31iiicHeHa poTaLisl, Y € MOKJIMBICTh MPUTATTH JI0
BiJIIIOBi1aJIbHOCTI CTOPOHY, sIKa HE BUKOHYE 3000B’sI3aHHSI II0JI0 TPHBAJIOCTI BUKOHAHHS
noroBopy. CyqHOMIaBCTBO € PU3UKOBAaHUM BUAOM JiSUIBHOCTI 1 0c00a, Ha SIKY HOKJIaJIeHa
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BiJINIOBIIaIbHICTh, IOBUHHA BIMOBIIATH YCIM BUMOTaM IIOJ0 CTaHY CBOTO (Pi3UYHOr0 Ta
MICUXIYHOTO 370pOB’s, ajie CYAHOBJIACHUK B YMOBaxX MaHJAEMii mepecTae BOJOIITH
HEOOXiTHUM 00CSTOM MpaB Ui TOTO, 1100 3a0e3MeUYnT MOPSKY, SKHH MpAIoe B HOro
KOMIIaHii, MOBEpPHEHHS JOJOMY i CBOEYACHY POTAIliI0 BIAMOBIAHO J0 YMOB TPYAOBOIO
JIOTOBOPY, TOMY 3a aJeKBaTHUX 0OCTaBUH MOPSK MPOJIOBKYE MPAIIOBATH Ta OTPUMYBATH
HaJIOKHI HOMY BHUILIATH 32 BUKOHAHY POOOTY, ajic HE 3aBXK]H 1li BUIUIATH HAJAXOIATh, HE
3aBXK]IM € MOKJIUBICTh IMPOJIOBKUTH KOHTPAKT, @ TAKOXK MPOJIOBXKUTH Jik0 HEOOXITHHUX JIJIS
pOOOTH JOKYMEHTIB. [2]

Oobmedicenicmob npae npayieHUKI6 MOPCLKOT 2any3i.

[IpoanamnizyBaBiIM cy4acHE 3aKOHOAABCTBO, MOKHA [IIMTH BHCHOBKY IIpPO
HEMOXKJIMBICTh TapaHTYBaHHS KOJIHUM MDKHAPOJHUM JOKYMEHTOM IpaBa Ha CBOEYACHY
POTAaIlif0 MOpSIKA Ta MOXKIIUBOCTI 3AIHCHEHHSI CyJHOBIIACHUKOM Y TIPUMYCOBOMY TTOPSIIKY
poramii mpamiBHUKIB. KpiM Toro, mporec ekcruryaralilii MOPCBKOTO CyaHa B YMOBax
HEYKOMITJIEKTOBAHOCTI CY/IHOBOI KOMaHIM € 3a00pOHEHHM, 1 CYJIHOBIACHHK HE Mae
MOXIJIMBOCTI BiJIIIPAaBUTH JIOJIOMY MOpSIKa JI0 MOMEHTY Horo 3aMiHu. MOpsK, IPUMYCOBO
nepeOyBarouu Ha CYJHI IICJsI 3aBEpIICHHS] CBOTO KOHTPAKTY, IPOJOBXKYE OTPUMYBATH
3apo0iTHY TIATY, 3aIHUIIAEThC 3a0€3NeYeHnM pOOOTOI0, a8 CYIHOBIACHUK, BUKOHYIOUU
rapaHTOBaHI NPAaI[iBHUKOBI TPYJOBI 1 COIiaJibHI IpaBa, BIAMOBIIHO 10 BCTaHOBJCHUX
BUMOT' 1 TpaBWiI 3a0e3ledye yTPUMaHHS HAJEKHOTO HOMY MOPCBKOrO CyJHA, 3a
HEOOX1THOCTI KOHTPOJIIOE HOro 3HaXO/PKEHHS B YMOBaX 130JIALIIT.

Hecnpomoosicnicmo pomauii mopsakie.

CxaHOIIi, OB'SI3aH1 3 penaTpialliero i 3MiHOI0 €KITNax<y, MalOTh BETUKHUHA BIUINB
Ha CYJHOIUTABHY Taldy3b 1 OynM BU3HA4YEHI SK TpiopuTeTHa IpodiieMa. MiKHapoaHa
MOpPCbKa OpraHi3allis Ta iHii MKHAPOIHI OpraHisallil 3aKINKaal ypsaau BTpyTHTHCS. [3]
Ile muTanHs migHIMAB HaBITh TeHEepanbHUH cekperap OOH, sKwii BUCIOBHB CTypOOBAaHICTh
3 MIPUBOAY 3POCTAI0YO0i T'YMaHITAPHOI KPU3HU 1 KpU3H OE3MEKH, 3 STKOI0 CTHKAIOTHCS MOPAKH
Yy BCBOMY CBITI, 1 3aKiIMKaB yci KpaiHu oQiIiifHO BU3HATA MOPSKIB Ta IHIIHHA MOPCHKHAN
TIEPCOHAI «KIFOYOBUMH TpamiBHUKaMm» (key workers) Ta 3ab6e3meuntu cBoedacHy 3MiHY
eKinaxiB, 00 He 3aJIHIIATH CyIHA HAPU3BOJIIIE, aJDKE 3aTUIIEHHS CYJeH € 3JII0BICHOIO
Ta HeOE3MevHO PoOIeMOor0 TSt Tamy3i, i B 2020 porii BUMAIKH 37ETLUTH J0 PEKOPAHOTO
piBHA. binemr HiX BABiYi Oibie MopsikiB Oymo nokuayTO B 2020 pori, HixX y 2019 porri.
Hani MixHapomHOi MOPCHKOI OpraHizalii ToKa3yroTh, M0 Oyio 76 BHIIaIKIB 332 y4acTIO
monan 1000 mopsikiB, mepeBakHO Ha bim3pkomy Cxomi Ta B Azii. s nopisasHHES, y 2019
poti 6ys10 3adikcoBano 40 BUTIAIKIB 3aIMIIECHHS 32 y4acTio 474 Mopsikis. [4] He3Bakarouu
HaBiTh Ha (aKT BH3HAHHS NIEIKUMHU KpaiHaMu MopsikiB - key workers, kokHa mepkaBa
BCTaHOBITIOE CBOI1 BHYTPIIITHI BUMOTH, JOTPUMAaHHS SIKHX X04a i MOXKIIUBE, TIPOTE ITOTpedye
JOJJATKOBHX PECypCiB, Y T. Y. MaTepiallbHUX, a TaKi BUTPATH HE 3aBXKIHW MPUHHATHI JIISA
CYTHOBIIACHUKIB.

Ilcuxonoziunuil HamMuUCK Ha MOpPen1agyis.

B oco0mmBO HECTIPUSATIMBOMY CTAHOBHII ONMMWHUINCH YKPATHChKiI MOPSIKH, YiICHU
eKilMaXiB BAHTAXHUX 1 MACAKUPCHKUX CY/AEH, SIKi YIPOAOBXK JEKUIBKOX MICAIIIB
repe0yBalii Ha CyJHAaX 1 HE MOIJIA MOBEPHYTHCS JOJIOMY, SK IPAaBHIIO, BOHU HE Malll
MOXJIMBOCTI BHXOIy Ha Oeper. B okpemux BumNaakax Iicis 3aKiHUYEHHS KOHTPAKTY
MOPSIKIB ITEPEBOAMIIN Y CTATyC ACAKUPIB Cy/IHA 1 IPUIHHSIIN BUILIATY 3apO0ITHOT TUIATH.
Bimomi BuUmaaky CKOEHHS CaMOryOCTB 4YJeHAMHM KOMAaHJ]| CyJeH, HEHaJaHHS MEIUYHOI
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JIOTIOMOTH Y BHIIAJKaX 3aXBOPIOBaHHsS, poOoTH mo 12 romuH Ha JaeHb 1 Ouiblne, 03
nependadeHux mepepB Tomlo. TouHa KUIbKICTh YKPaiHCBKUX MOPSKIB, SIKI OMUHMIIMCS
3a0JI0KOBAaHUMH Ha CyJHAaxX 4epe3 KopoHaBipyc, HeBimoma — Bin 80 mo 180 tuc. 3 Ooky
neprkaB He OyJ10 HaJIeXKHOTO pearyBaHHsl, 30KpeMa 0arato KpaiH Tak i He BU3HAIIN MOPSIKiB
KJIFOYOBUMU TPAIliBHUKAMY, SIKi HAJAI0Th TIOCIYTH, HEOOXIIHI TSl JKUTTENISUTBHOCTI.

Jokymenmauiini cknaoHowi ¢ mopi.

[lix yac kapanTUHY HaBiTh ocuinanHsg Ha KoHBeHIit0 MixkHapoaHOi opranizaii
npati 2006 poky «[Ipo mpaio B MOPCHKOMY CYJHOIUIABCTBI» HE JACTh OYiKYBAaHOT'O
pesynbraty. [5] Tomy micnsi 3akiHYEHHS TEpMiHY il KOHTPAKTy WiIeHaM MOPCBKUX
eKiMmaKiB TOULIEHO TPOJOBXKYBATH TEPMIH Jii TPYAOBOTO 10oroBopy. Kpim Toro, He MoXKHA
IUIyTaTH SIBUINE TPOJIOHTAIlli TPYAOBOTO JIOTOBOPY 13 (haKTOM IEPEBEACHHS MOpsSKa y
cTaTyc Tacaxupa, II0 MOXE BiIOYTHCS B TOMY BHIAJKY, SKIIO WIEH KOMaHIU
BiJIMOBJIATUMETHCSI TIPOJIOBIKYBATH TEPMiH il KOHTPAKTY, SKUH 3aKiHYHUBCS. 32 YMOB, KOJIU
YJieH KOMaHJIU MPOJIOBXKYE TPY/IOBI BITHOCHHH Uepe3 JIif0 KapaHTUHY, Tepe]] HUM [10CTae
HE MEHII BaxJiMBa mpoOieMa, a camMe HOro BIiAIOBIIHOCTI Ta KOMIICTCHIIIl, sKa
MiATBEP/PKYETHCS JIFOUUMH MOPCHKHMH JIOKYMEHTaMH. B KapaHTHHHHX yMOBax Ta B
13011l MOpSK HE Ma€ MOXKJIMBOCTI OHOBHTH CBOI JOKYMEHTH 1 3aJIMIIAETHCS 3
HEBIIOBITHUMH.

Ockinbku  QyHKINS BUAa4l JOKyMEHTIB B IEpUIy 4epry NOKIaJaeThesl Ha
Jiep KaBHUI OpraH KpaiHM MOXO/DKEHHS MOpsIKa, TO B TAKOMY BHIIAJKy Nepen0dadacTbes
MEXaHi3M, KOJH JIep’KaBHa YCTaHOBA, sIKa BUIaBaja IIi JOKYMCHTH, Ma€ MOXJIHBICTh
MATBEPAUTH, IO TEPMIH Mdii IIUX JOKYMEHTIB TIPOIOBXKYETHCS, TOOTO HepikaBa
MOXO/DKEHHS MOPSAKa OTPUMYE ITOBHOBA)KEHHS HA MIPOJOBKEHHS MOPCHKHX JOKYMEHTIB y
3B’SI3KYy 3 KapaHTHHHHUMH 3axofgamu depe3 manzeMmito Koponagipycy. OcoOucra
MIPUCYTHICTh MOpSIKA HE BUMAra€ThCsl, OCKUTBKY JIepyKaBa CaMOCTIHO BJXKMBa€ HEOOX 1 THIX
3aXOfiB 1 JopyYae ii KOMIIETEHTHUM OpTraHaM 3AIHCHUTA HeoOXimHi Aii w1t mporo. Takum
YMHOM 3aKiHUeHHsI TEPMIiHY [ii MOPCHKHX TOKYMEHTIB MOpSKa HE € TIJCTaBOK I
PO3ipBaHHS TPYAOBUX BiTHOCHH i3 MPAIliBHUKOM MOPCHKOT Tay3i.

Hebe3neka po3noeciodxnceHH 8ipycy HA CYOHL.

LinkoM 3p03yMiNno, IO y BUMAAKY XBOPOOU KOTOCH 13 WIEHIB eKilmaxky O HbOTO
OyIyThb 3aCTOCOBYBATHCSl PI3HOTO pPOAY 3aXOAW KAapaHTHHHOTO XapakTepy. 3 IbOTro
MIPUBOJY 3aCHOBHHK 1 KepyIOUHil mupekTop kKomrmaHii Danica Maritime Services kamitaH
X. VieHcen 3a3HauMB, 110 «BEITMKA YACTHHA CY/ICH TOPriBeIbHOr0 (IIOTY HEIOCHTH 100pe
oOagHaHa i 3a0e3revueHa BCiM HeoOXiTHUM /ISl JTIKyBaHHS BAXKKOXBOpHX». [6] Ha cymHax
HEMae arapaTiB MTYYHOI BEHTHIIALII JeTeHb, HEMA€ HIY0ro JUTsl TPOBESHHS IHTEHCUBHOL
Teparii. | HaBiTh SKIIO CYAHO 3HAXOMUTHCS HE YV BIIKPUTOMY MOPi, a CTOITh y TOPTY, IIe
aOCONIIOTHO HE O3HAYae, II0 XBOPOMY 3MOXKYTh HomomortH. Ilo-meprre, sKmo Bipyc
MOTPanuTh Ha OOPT, TO XBOpoOa HAIEBHO BPA3UTh JIEKITHKOX OCI0, SKIO HE BECh EKilTaxK.
Omneparop cyaHa HaBPAI YU 3MOXKE 3a0€3MEYUTH MEAWYHY MIATPUMKY BCHOMY EKillaxy
Cy/iHa, IO 3HAXOAMThCA B MOpi. BiH 3aKinkaB omnepaTopiB Cy/eH NPU3YNHHUTH IPOIEC
porarii ekirmaxiB uyepe3 Te, IMI0 MOPSIKH, AKi MpHUiXadu Ha 3aMiHy, BXKE MOXYTh OyTH
iH(piKOBaHMMH # ICHye Ay’Ke BelIMKa HMOBIPHICTH TOTO, IO BipyC MOTpamuTh HA OOpT
CyOHa 1 HECTUME CMepTeNbHY 3arpo3y st Bchoro ekimaxy. Ocoba, ska Moxe
iH(IKyBaTHCS Ha CYXOJ0JIi, MOXKE PO3pPaxOBYBaTH Ha MpodeciiiHy MenIu4Hy 10IOMOrY, ajie
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SIKIIO XBOPOOa 3acTaHe 3HEHAlbKa MOpsika Ha OOpTy Cy/AHa, IIaHCIB Ha HOTO OMyXaHHS B
HBOT'O MOXKE HE 3aJTMILIUTHUCS.

Ynywena euzooa mopaxka ma necnpomorncuicms cyoH081ACHUKA GUKOHYEAMU
c60i 30006’A3aHHA.

[HIIOI0 TTPOGIIEMOIO € CUTYallid, 3a KOl MOpSIK, SIKMI TIepe0yBa€e Ha CyX00i, Ma€e
OakaHHS MPAIIOBATH 1 HABITH Ma€ HA pyKax 3a3/aJeriJib MiAMUCaHUI TPYJOBUH JOTOBIp,
ane (pakTUYHO HE Ma€ MOXKJIMBOCTI MPHUCTYIMUTH A0 BUKOHAaHHS POOOTH. 3BHYAHO
HasBHICT, TIpaB, 3a3HAUYCHHMX Yy JIOTOBOpi, MOke rmependavyaTd 3000B’sI3aHHS
CYJHOBJIACHHKA  NpAlleBIAIITYBaTH TaKOro Mopsika. IIpore  HECIPOMOXKHICTbH
CYIHOBIIACHHKA BHUKOHYBaTH CBOi 3000B’Si3aHHS, BHUKJIMKaHI HemepeOOPHUMH
obcraBuHamu (y IbOMY BHUNAJKy — MaHJEMI€I0), BBAKATUMYThCS (opc-MakopoMm. 3a
yMOBHU (hOPC-MaXKOPy CTOPOHH 3BUIBHSIOTHCS Biji HEOOXIHOCTI BUKOHAHHS 3000B’s13aHb,
TOMY (PaKTHYHO MOPSIK HE MAaTHME JKOJHOI MOXKJIMUBOCTI OTPUMATH KOMIIGHCAIIIO BiJ
CYJTHOBJIaCHHMKA 4epe3 3aTpUMKy B pelici. Hi cynHOBIIacHUK, Hi HOTO MPEACTaBHUKH HE
HECTHUMYTh KOIHOI BiJIOBiAIbHOCTI. TakoX KOAHOI BHHM 3a3HAYEHUX BHINE OCI0 Yy
CUTYyallll, IMOB’sI3aHiil 13 OTpUMaHHSAM YIYIIEHOI BHIOAM MOpsika, HE Oyne IOBEICHO,
OCKUTBKH JKOJICH CY/JHOBJIACHHK HE 3JaTHUH CAMOCTIHHO BIUIMBATH Ha CaHIiTapHE Ta
erijieMiuHe Onaromonyyys B Jgepxasi a0 CHTYaIIiIo i3 BIIKPATTSM ii KOPIOHIB.

Iopywenns mosapoobizy mixnc Kpainamu uepes HE6UKOHAHHA YMOG 002060DY),
noe’azane 3 llanoemicro.

VY BUMajKy, KOJIM MOPCHKE Cy[JHO HE OTPUMYE JO3BUI Ha MpUOYTTS OO IOPTY
[IpU3HAYEHHS, BAHTAK BYACHO He Oy/1€ JOCTaBIEHUM 10 OTPUMYBaya i T/l HACTaBaTUMYTh
HAaCIIAKA HEBUKOHAHHS YMOB JIOTOBOpY, IICYBaHHS TOBapiB, 3puWBY mocTadaHHS. Ll
HETaTUBHI HACTIIKH € TPSIMHUMH pe3yJbTaTaMu KapaHTuHy. LliTkoMm JorigHuMH ii,
IIOB’s13aHi 13 3asBJICHHSAM BHMOT TIPO BIiAIIKOIYBaHHS 30MTKIB. 3a TaKUX YMOB IIPOIIEC
perymoBaHHS OOMEXKEHHS BiJIOBIJAIBHOCTI CYAHOBJIACHHKA 3IIHCHIOBATHMETHCS
BiZIITOBITHO 10 HOPM HAITIOHAJIEHOTO Ta MI>KHAPOIHOTO 3aKOHOAABCTBA. [I[pUHITHTI ITOBHOTO
BiIIIKOyBaHHS 3aBJAaHUX 30U TKIB 3aKpimuTtoeThes B 4. 1 cT. 623, 4. 1 cT. 1166 LluBinsHOTO
komekcy (mami — LK) Vkpainum. [7] SIxOu BiAmoBimanmpHICTH CyTHOBIACHMKA HE Oyia
OOMEKEHOI0, TO «BCS MiSUTBHICTH Tally3l MOPCHKOTO TpaHCHOPTY Oyia O Imia 3arpo3oro
BTpaTH IHTEpECY [0 TOPTIBENFHOTO MOpPEIUIABCTBA, OCKUIBKM CYAHOBJIACHHK MOXE
3aIOMiATH CBOEIO JisUTHHICTIO TAKUX 30UTKIB, K1 BiH He Oy/e B 3M031 BimmkoxyBaTm. [§]

3 MeTor0 HeJOMyIIeHHs a00 TornepeKeHHs 30UTKIB 200 TX 3MEHIIIeHHS! CTOPOHAM
JIOTOBOPY JIOITEHO Tepen0adnTi HEMOXKINBICTh BUKOHAHHS HUMH CBOiX 3000B’sI3aHB 1
3aBYACHO IIONEPEIUTH CBOIX KOHTPATeHTIB PO TaKi CIIPOrHO30BAaHI SIBUILA SIK, HAIIPUKIIA
3aTpUMKa ITOCTABKH, Ta 32 MOXKIIMBOCTI HAIaTH BCi HEOOXiTHI MIATBEPIKYIOUi JOKyMEHTH.
[9] be3 MopsakiB HEMOXIHMBO 3a0€3MEeUUTH 3[iMCHEHHsS MiKHapomHoi Topriemi. [Ipore
3MyIIEHHS iX nepedyBaTH IO OIHY CTOPOHY KOpAOHY Oe3 mpaBa ioro neperuny, 0e3
3a0e3rmedeHHs IHIIMX BiATIOBIHUX MpaB, Y TOMY YHCIIi Ha 3JI0POB’S, CTABUTH IPAIliBHUKIB
MOpPCBKOI raiy3i y HEBUT1IHI yMOBH.

Crnaounowi unenie exinasicy, AKi nepedygaoms Ha iHO3eMHIll mepumopii.

3a yMOB BiZICYTHOCTi KOHTPOJIIO 32 MOPCBHKOIO KOMEPLIHHOI IisUTBHICTIO 3 OOKY
Jep’KaBU Iparopa WICHU eKimaxy, KU 3aJIMIIaeThCsl B 1HO3EMHUX JepikaBax, HEpilKo
3ycTpivaloTbcss 3 MpoOJeMaMu HEBUIUIATH 3apOOiTHOI IUIATH, CaMOCTiiHOI crpoOu
MOTPANUTH Ha BaThKIBIIMHY, MPOAOBKEHHS TPYJOBOro JoroBopy 6e3 ix sroau. [10] 3a
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YMOBH OLIBII JIETAIEHOTO BUBYEHHS 010JIOTiYHOT IPUPOIH BipyCy 3 METOIO MOMEPEHKEHHS
MOUIMPEHHST XBOPOOU JIOLITBHO Nepen0aylTy Ta 3aKpilUTH Y BiAMIOBITHUX HOPMAaTHBHO-
MPaBOBHX JOKyMEHTaxX MOJOXKEHHS Mpo Te, 0 MOPSKH MOXYTh HaOyBaTu MpaBoO Ha
MOCaJIKy Ha CyIHO a00 CIIMCAaHHS 3 HBOT'O Y 3B’SI3KY 13 3aBEpLICHHSM TEPMIiHY J1ii KOHTPAKTY
3a YMOBHM IONepeAHboi 3aaui aHamizy / ekcrnpec-tecty Ha COVID-19. Ilpu upomy
3a3Ha4eHUIl MOpsIK Oepe Ha cebe 3000B’sI3aHHsL, 1O BiH MiJ] Yac MepenboTy Ta MOCaIKu /
BHCAJKU MepeOyBaTMME BISTHEHUM Y CICIIATbHUA 3aXUCHUM KOCTIOM. Y BHIIAJIKy
MOPYILIEHHS I[LOT0 MPaBHJIa BiH HECTUME BiTIOBIANBHICTh BIAMOBITHO JI0 3aKOHOIaBUMX
aKTIB, CIIPSIMOBAHMX Ha 3ar00IraHHs BHHUKHEHHS KOPOHABIPYCHOT XBOPOOH.

BucnoBku. EdextuBHe i Oe3neuHe MOCTauyaHHS TOBapiB JI0 PI3HUX KpaiH €
OCHOBHOIO YMOBOIO BHKOHAHHS 3000B’s3aHb, SIKI BUHHUKAIOTh Ha IIJICTaBI JIOTOBOPIB
MepeBE3CHHsI BaHTaXiB. BBefeHHs oOMExeHb ISl YYaCHHKIB KOMepLiitHOro (ioTy y
MOJANTBIIIOMY MOXKE MIPU3BECTH JI0 KPHU3H, ITOB’13aHOI 3 BIICYTHICTIO Y KpaiHaX HeOoOXiTHUX
1 KpUTHUYHO BaKJIMBUX BaHTaXIB Ta TOBapiB. B yMoBax HEYy3ro/KEHOTrO MPOAOBKEHHS
TEpMiHY KOHTPAKTIB Ta uepe3 MEepPEeKUBAHHS 33 CBOIO POJMHY CTaH WIEHIB EKilaxy
MOTIPIIYETHCS, 110 BUMArae Cepio3HOro BTpyYaHHs KOMIIETEHTHUX OpTaHiB y el mpoiiec.
Beszanepeuno, ciig BXKHBaTH YCiX HEOOXimHUX 3aco0iB jyis 3axucty Bix COVID-19, ane
e THUTaHHS BXXE Mae OyTH NPEIMETOM pO3MISAAy Ha HAWBHIIOMY pIiBHI 32 Yy4acTiO
MPEACTABHUKIB KPaiH 1 MDKHAPOIHUX OpraHi3aiii.

OOMexeHHS poTallii YeHIB eKilaxky, BCTAHOBJICHE Ha Mepioj Iil KapaHTUHY, €
3acobom mis 3axucty Bim COVID-19, ane, mus 3abe3neueHHsT HAJICKHOTO BHKOHAHHS
MDKHApOIHWX BHUMOT, BYacHE 3IHCHEHHS 3aMIHM WICHIB MOPCHKHX EKIMaXiB €
HEOOXITHUM CKJIQJJHUKOM O€3IMeKH Tpalli Ha MOPCHKOMY TPAHCIIOPTI Ta OpraHizarlil
0e3MeyHoro Mpolecy MOPChKUX IepeBe3eHb. [Ipobiema peryitoBaHHs poOOTH eKilaKiB
MOPCBKOr0 KOMEPIIHHOr0 (UIOTY MOTpe0ye BUPILICHHS, IIIJIIXOM YCBITOMJICHHX [Iilf BCIX
3amikaBieHux ocib y miit cdepi. [Ipu mpomMy mpaBoBe peryntoBaHHS ASTIBHOCTI Cy0’ €KTiB
MOPCBKOI'O IIpaBa B YMOBAaX KAapaHTUHY Mae€ 3IIMCHIOBATHCA 3 IO3MLII 3aXUCTy SK
OCHOBOMOJIOKHHX TTpaB JIOAMHHY, TaK 1 3 TTO3MITIT 3a0e31eUeHHST €KOHOMITHOTO CKITaTHUKA
TUSUTHHOCTI JEpIKaB.

Hezanexxuno Bif TOro, 4v MpOAOBXKYE HWIEH MOPCHKOIO eKimaxky repedyBaTh Ha
CY[HI TICIIA 3aBEPIIEHHS] KOHTPAKTY, YU OUYiKYy€ BiH Ha CBOE BiNITPABIIEHHS, 3HAXOATIUCH
Ha CYXOJONi, ONTHMAalbHIUM BapiaHTOM MJIsi 3a3HAa4eHOi OCOOM B yMOBaX KapaHTHHY
BBAKaTUMETHCSI IIPOIOBIKEHHS / NIepeyKIaleHHs TPYJOBOIO IOrOBOPY Ha iHILHUI TEpMiH.
Oco0a, sika He po3movalia BHKOHYBATH CBOIO POOOTY BYACHO, HE M030aBISETHCS MpaBa
3BEpHEHHS 3a IPABOBOIO JOMOMOTOI0, IPOTE JKOAEH CyJ, OmaromiitHuii QoHm uun
npodeciiiHuil coro3 He BOAYATUMYTh BUHH CYAHOBIIACHWKA B yYMOBaX (oOpc-Maxkopy.
€IIMHOI0 MOXKITMBICTIO JUIS TOTO, MIO0 TepeadavynTy Nesiki rapaHTii abo KOMITEHcaIlil, €
MOTEHLIHHE 3BEpHEHHSA [0 CTPAaXOBUX KOMIIaHIA i3 METOI YKJIaJIeHHA JIOTOBOPY
CTpaxyBaHHS PU3HKIB, HAIIPUKIIA]] TIOB’ SI3aHUX 13 0€3pOOITTIM.

Hapa3i, mopsiku Ttak camo sik i y 2020 porti 3mMymieHi OyTd 3apy9HUKaMA CBOIX
CyJleH, aJ’Ke MOPChKi KOMIaHil CXMITBHI 0 TPUMaHHS CBOIX MPAIliBHUKIB MOJAITI BiJ] CyIIIi,
y mHeBHiH i3omsauii, Tomy bnaromiiina mopcbka opranizaumis Stella Maris migkpecitoe
XKHUTTEBO BXKIIUBY ITOTPEOY B OCOOMCTOMY JIIOACEKOMY KOHTAKTi AJIsl MOPSIKIiB y CBITI, IKUH
npaiioe B ymoBax nangemii Covid-19. [11] Takox npobiemoro BUCTynae Te, mo 0arato
Jiep’KaB BUMAraloTb Ha JAHOMY eTalli He MPOCTO BAaKLIMHAIi0, a BAaKLMHALIIO MEBHUMH
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npenapaTtaMy, IO HE TUTBKM YCKIaAHIOE PoOOTY MOpSIKiB, a e i 1mo30aBiisie mpaBa
BruOOpy. HesBaxatoun Ha Te, 110 MPaBO AOCTYIYy 10 MEAMYHOI AOMOMOTH nepeadaveHe
OCHOBOITOJIO)KHUMH MDKHAPOJAHMMHU aKTaMH, Maibke KOXXEH JICHb J0 KOMIIETESHTHUX
OpTaHiB HAJIXOMATH MOBIIOMJICHHS Ta 3aIIUTH BiJ] MOPSIKIB Ta iX CIMEH PO HEMOMKIIMBICTh
MOTPANUTH J0 MEIUYHUX 3aKJIa B Yy 0araTboX MOPTOBUX MICTaX CBITY y 3B'SI3KY 3 HU3KOIO
00OMEXKEHb I 1HO3eMHUX rpoMasiH. [J100a1pHICTE PoOieMH, 3 OHOTO OOKY, CBIAUUTH
PO HEBIIKIAJAHY HEOOXIMHICTh CIPOCTUTH IMPOIEC 3MIHU WICHIB €KIlaXKiB, YHUKAIOUU
CTBOpEHHsI HeOe3NeyHMX YMOB il pOOOTH Ta XHUTTS MOpPSKiB, a 3 iHIIOrO OOKY,
YCKJIATHAETHCS PSAJOM IHIIMX YUHHUKIB, 110 CIPSIMOBAaHI Ha MIHIMI3AIIO MONIMPEHHS
Bipycy. Ilicast piskoro majaiHHS Ha MOYATKy MaHAeMii oOCSTH CBITOBOi TOPTiBIi BiATOMI
BigHOBHJHCS. OJHAK HECTAOUIBHICTH TOMUTY, OOMEKEHHsI MPOIYCKHOI 3JaTHOCTI Ta
noroyanid BrumB Covid-19 cnpHyMHSIOTH 3HAYHI 3aTOPH B TOpTax Ta IMOPYLICHHS
JIQHITIOTIB ITOCTABOK.
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IllanoBHi aBTOpH!

Bumoru 10 crarei

1. 3ATAJIBHI BUMOTI'H

CraTTa Mae MICTUTH CTPYKTYPHI €JIeMEHTH HAyKOBOi CTaTTi BiAMOBIAHO A0
Bumor Ilocranosu [Ipe3unii BAK Ykpainu Big 15.01.2003 p. Ne7-05/01.
1. Penakniss JxypHaly HamloOJNErJMBO pPEKOMEHAYE TpH BHOOpPI TeMH CTaTTi
OpiEHTYBaTHUCS HA OCHOBHI HaNPSIMHU PO3BUTKY MPABOBOi HAYKH.
o [loctaHOBKY mpoOJieMH y 3arajbHOMY BHIVISIII Ta 1 3B’A30K 13 BaKIMBHUMH
HAYKOBUMH MPAKTUYHUMH 3aBIAHHSIMU;
® aHai3 OCTaHHIX JOCHIPKeHb 1 MyOmiKalliif, B SIKUX 3all04aTKOBAHO PO3B’SI3aHHS
naHol MpoOJjeMu 1 Ha SKi CHUPAETHCS aBTOP, BHOKPEMIICHHS HEBHPIIICHUX paHille
YacTUH 3arajibHOl MPOOJIeMHU, KOTPUM TPUCBSIIYETHCS CTATTS;
e (opMyIoBaHHS MiJIed cTaTTi (HOCTAaHOBKA 3aBJIaHHSA);
® BUKIJIaJ] OCHOBHOT'O MaTepiairy IOCIiUKEHHS 3 TOBHUM OOTPYHTYBaHHSM OTPUMaHHUX
HAYKOBHX PE3yJIbTATIB;
® BHCHOBKH JIOCHI/PKEHb (SIKI MICTSTh HAYKOBY HOBH3HY Ta (200) MalTh BaXIJIMBE
TeopeTnyHe Ta (a00) MpaKTUYHE 3HAYCHHS).
2. 3 MeTow MIiJBHUINEHHS IHIEKCIB IMUTYBaHHS HAIIMX aBTOPIB, PEHAKIlis >KypHAIy
PEKOMEH/Ty€ TI0IaBaTH CTATTi, HAMKCAHI aHTIIHCHKOI0 a00 YKPaTHCHKO MOBAaMH.
3. CtaTTi aHIIIIHCHKOI MOBOIO, SIKI MepeKiIajieHi 3 YKpaiHChKoi a00 pOoCiiichKol MOBH,
MalOTh CYIPOBOIDKYBATHUCS TEKCTOM Ha MOBI OpuTiHATYy, OGOpPMIICHOMY ¥
BIIIIOBITHOCTI 10 JaHUX BUMOT.
4. Jlo crareii acmipaHTiB, aJi FOHKTIB 1 3700yBaviB HEOOX1THO JOJATH — PEKOMEHIAIIII0
HayKOBOTO KEpIBHMKAa YH PEIEH31I0 0co0M, sSKa Mae HAayKOBHUH CTYIIHB JOKTOpa
(kaHmUOAaTa) IOPUIMYHUX HAyK, sKa € (axiBileM y Tally3i 3HaHb, IO CTOCYETHCS
TEMaTUKU JOCTIUKEHHS CTaTTI.

2. TEXHIYHI BUMOI'

2. CratTs 000B’SI3KOBO Ma€ MIiCTHTH:
a) [L.L.B. aBropa(-iB) i Ha3Ba ctarti, Y /K, ORCID;
0) aHOTAIlis HA TBOX MOBax (YKp., auri. — 1800 3HaKIB);
B) KJIIOYOBI CIIOBa Ta CJIOBOCIIONy4YeHHS (He MeHII 3, ajne He Outhin §) BHIUTUTH
HaIBKUPHIM;
T') BiioMOCTi TIpo aBTopa (-iB) (ITOBHICTIO — MPI3BHIIE, iM's, Ta IO OATHKOBI, HAYKOBUI
CTYIiHB, BYEHE 3BAHHS, ITOCAa, Miclle poO0TH a00 HaBYaHHS, MICTO).
2.1. Ilepen Ha3BOIO CTATTI BKAa3aTH PyOPHKY, B sKil ii OaskaHO OITyOJIiKyBaTH.
2.2. OOcsr crarti — He Oinbime 10 MAaIMHONMMCHUX CTOPIHOK depe3 1,5 iHTepBaiy,
mpudt 14-T0 Kerns;
2.3. IlocunaHHs Ha JuKepena POOUTH IO TEKCTY y KBaIpaTHHUX AYKKaX i3 3a3HAUCHHIM
HOMEpIB CTOPIHOK BIAMOBIIHOTO JDKEpena, a caMmi Ha3BW JDKEpeNl HABOJWTH B KiHIII
TEKCTY CTaTTi y HOPAAKY 3ragyBaHHsA. KoxkHe [uKeperno 3 HOBOro psjKa.
e HasBu i gaTi NpUHHATTA 3aKOHIB Ta IHIIMX HOPMATHUBHO-IIPABOBUX aKTiB HABOJUTU
Y TEKCTi i IO CIIHCKY JIITepPaTypH iX HE BKIFOYATH;
e B Tekcri cTaTTi BUIIIATH HATIB)KUPHUM KITFOYOBi TepMiHH, a mpudToM 12-T0 Keris
— NPHUKJIAJHN 13 CYI0BOi IPAKTUKH, CMHUCJIOBI BiICTYIH TOIIO.
e Moga my0Omikartiii: ykpaiHchKa, pOCiiChKa, aHTJIChKa.

AKypHau npuiimMae 3aBKH HAa peKJIaMy, a TAKO0K HA CHEUBUILYCKH 3 aKTyaJbHUX
TEeM JOCTiTKeHb
Tes. pexakmii: +38(097)299-42-13
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