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INEPEJIAUA MAMHOBHUX IPAB: 3AIIOBIT YA JOT'OBIP TAPYBAHHSI?

Anomauia. Y cmammi 30iliCHIOEMbCA NPABOGUL AHANIZ MA NOPIGHAIbHA
Xapaxmepucmuxa nepeoaui MAUHOSUX NPaAs 3a 002080pPOM OApPYSaHHs ma 3a
3ano6imom 6 yusiivhomy npasi Ykpainu. Taxooi, HABOOUMbCS XaApPAKMePUCMuKa
makozo pizHosUOy 002080py 0aApYBAHHA, AK 00208ip 0apyeaHHs 3 0008'A3KoM
nepeoamu OapyHoOK y MAuOymuboMy, 1020 CXOHCOCI MA 8iIOMIHHOCTI i3 3AN0GIMOM.

KarouoBi cioBa: 1oroBip mapyBaHHS, 3allOBIT, MaWHOBI TIpaBa, JOTOBIp
JapyBaHHS 3 000B'A3KOM IIEpeIaTH TapYHOK Y MailOyTHEOMY.

Summary The article deals with the legal analysis and characterization of the
essence of «public procurementy in the economic law of Ukraine. It is proved that in
the doctrine of economic law of Ukraine there is still no single understanding of the
conceptual concept - «public procurement». Also, in the legal literature, there are
sharp discussions about whether public procurement should be considered as an
institution of economic law. Little research in the outlined topic makes it relevant not
only on the doctrinal but also on the law enforcement level.

The gift contract and testament are the tools that are used all the time in the
relationship between close relatives and third parties when it comes to the transfer of
property rights. However, as a rule, most people do not quite understand the
difference between a covenant and a donation contract when it is more appropriate to
conclude a gift contract and when writing a will.

Modern science of civil law of Ukraine is based on a series of works in which
many aspects of the gift contract (T. Nikolaev, N. Meshcheryakova, 1. Korobeinikova,
V. Novikov) and testament (V. Halyuk, O. Pidoprigora, Yu. Zaika, Ye. Kharitonov, O.
Startsev, O. Dzer, etc.). Despite the fact that the norms of the Central Committee of
Ukraine have been in force for a long time, a thorough legal analysis of the
expediency of applying a will or donation agreement in the context of transfer of
property rights has not been conducted in Ukraine.

The purpose of the article is to analyze and compare the transfer of property
rights under a gift contract or a will.
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There is no single correct solution. If there are many inheritors and claimants
inheritance, then a pre-contract of donation is guaranteed to ensure that the property
is transferred to the property of the desired person, even with whom no family
connection has been established. Pitfalls in the process of donation are only a
momentary transition of ownership to the gifted, if there is reason to believe that such
a gesture can be used for selfish purposes.

As for the will, it must be kept in mind that it may be revoked at any time. It
should be remembered that the Civil Code also contains other alternatives. Thus, the
gift contract with the obligation to transfer the gift in the future has commonalities
with the testament that the party who is to receive the property does not acquire
ownership of it immediately after the conclusion of the contract, as under a normal
gift agreement.

Keywords: public procurement, public procurement, the institution of
commercial law, commercial contracts.

ocTaHOBKa TmpoOigemu. JloroBip JapyBaHHS Ta 3alloOBIT € THMH
THCTpYMEHTaMH, IO TIOBCSKYAC BUKOPUCTOBYIOTHCSI Y B3a€MOBIJTHOCHHAX SIK
MK ONMM3BKUMH POAMYAMH, TaK 1 TPETIMH 0COOaMH, KOJNU Hae MOBa IPO
niepeiady MaHOBUX TIpaB. [IpoTe, sk mpaBuito, OLIBIIICTE JIFOEH He 30BCIM
PO3YMIIOTh BiIMIHHICTh 3allOBITY BiJi IOTOBOpPY JapyBaHHsS Ta THUM, KOJH
JOIUTHHIIINAM € YKJIJIaHHS JIOTOBOPY JTapyBaHHs, a KOJIM HAIMCAHHS 3aIlOBITY.

AHaJ3 ocTaHHIX AocaimxKeHb i myomikaniii. CydacHa Hayka IUBUIBHOTO ITpaBa
VYkpaiHu TPYHTYEThCSI KON pOOIT, y SKHX OCHIIPKEHO 0araTto acrieKkTiB IOTOBOPY
nmapyBanns (T. HikomaeBa, H. Memepsikosa, 1. KopobGetinikoBa, B. HoBikoBa) Ta 3amoBiTy
(B. T'amok, O. Iimonpuropa, FO. 3aika, €. Xapuronos, O. Crapues, O. [[3epa Ta iH.).
HesBaxkaroun Ha Te, mo Hopmu LK YkpaiHu € 9anHHUME BXKe JOCHTH JIOBrO, B YKpaiHi
JIOTETIEp HE TMPOBEICHO IPYHTOBHOIO IPABOBOTO aHAi3y JOMIIBHOCTI 3aCTOCYBaHHS
3aTI0BITY UM JIOTOBOPY JIapyBaHHs B KOHTEKCTI Mepeiadi MaiHOBHX TIPaB.

Mera cTaTTi nossrae y npaBoBOMY aHaji3i Ta MOPiBHAHHI Iepenadi MaitHOBUX
MpaB 3a JIOTOBOPOM JapyBaHHsI a00 3a 3armoBiTOM.

Buxkaan ocHoBHOro Martepiaiy. Halinepiia BiqMiHHICTE I0TOBOpY JapyBaHHS
BiJ] 3aIIOBITYy TOJIATAE Y TOMY, IO JOTOBIp JapyBaHHS € BOJICBUSBICHHS JBOX CTOPIiH,
JapyBalbHUKa, TOOTO TOrO, XTO Japye Ta 00apoByBaHOT0, TOTO, XTO pUiiMae MaliHO
(momapyHOK). 3amoBiT e, y CBOI 4Yepry, € BOJCBHUSBICHHAM OJHi€l oco0M —
3aIoBiJlava i CTa€ YMHHHUM ITICJIS TOTO, SIK 3allOBiJjad B YCTAaHOBJICHOMY IMOPSAKY i B
HaJIEKHIN pOpMi BUSBUTH CBOIO BOITIO.

[Ipo ckiajeHHs 3amOBITY 3aloBijjad MOXE CIIOBICTUTH CBOIX CHAJKOEMIIB YU
IHITKX 3aI[iKaBIEHUX 0Ci0, a MOXe i He 3HAHOMHTH IX 13 CBOEI OCTAHHBLOIO BOIIEIO,
IO HiSIK HE BIUIMBAE HA JIMCHICTH 3amOBiTy. 3 I[OTO MOXHA 3pOOUTH BHCHOBKH, IO,
Ha BIJIMIHY BiJl IOTOBOpY JapyBaHHs, 3rojla CTOPOHH, sSKa MOBWHHA HAOyTH TPaBO
BJIACHOCTI Ha MalHO, TIPY CKJIaJIaHHI 3aM0BITy HE TOTpiOHA.

o cTocyeTbcs NOKYMEHTANbHOTrO O(MOPMIIEHHS AOTOBOPY JapyBaHHS 4YH
3aIloBITY, TO BiIMIHHOCTI TaKoX €. 3allOBiT CKJIAJA€ThCS Y MHCHhMOBIiH dopmi i3
3a3HAYEHHSIM MICIl Ta 4acy HOro CKJIaJaHHs, Ma€ OyTH OCOOMCTO IiINMUCAaHUH
3aroBijadyeM, IOCBIMYEHUH HOTapiycoM a0o0 IHIIMMH ITOCAJOBHUMH, CIYKOOBUMHU
ocobOamu, Bu3HaUeHUMH Yy LIMBiTbHOMY KOJEKCI.
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V pasi BIICYTHOCTI MOKJIMBOCTI HOTapiaJIbHOTO MTOCBITYCHHS 3aIIOBITY, 3aIIOBIT
MOe OyTH IOCBIUYEHUI YIMOBHOBaXXCHOIO HA II€ TOCAJI0BOK OCOOOIO BiJITOBIIHOTO
OpraHy MICIIEBOTO CaMOBPSIyBaHH, 3a3BHYall I1€ YU CUTBCHKHI T0JIOBA UM CEKpeTap
cinbepkoi paam. JlomyckaeTbesi, MO 3aMoOBIT MOXKE OYTH MOCBIAYEHHH TOJOBHUM
JmikapeM B Tepion TmepeOyBaHHS JIOAWHW Ha JIKyBaHHI, KaIliTaHOM Cy[IHa,
KOMaHIUPOM (HAaYaJIbHWUKOM) BIHCHPKOBOI YaCTHHH TOMIO. 3aIloBIT OCOOH, sKa
TPUMAETHCS B yCTAHOBI BUKOHAHHSI TOKapaHb, — HAYaJIbHUKOM TaKO1 YCTaHOBH.

3amoBigad Mae TpaBO 3aloBiaTH Bce HAJE)KHE WOMY MaiHO abo IuIIe
KOHKpETHe MaifHo. Y [ApyroMy BHUMNAgKy MaiHO, [0 HE BKa3aHE B 3alloBiTi,
CHaJKy€eThCS BIAMOBIIHO IO 3aKOHOJABCTBA. Y 3aIOBITI Ma€ OyTH YiTKO 3a3HAYEHO:
110, CKUTBKH 1 KOMY Oy/ie HaJexaTu.

IIpote, He Tpeba 3abyBaTH MO € KaTEropis CHAaJKOEMIIB, SKa OTPUMYE
CHAAIIMHY HE3aJIeKHO BiJ BOxl 3amoBimada — o000B’s3koBa uacTka. Lle Taki
CHAJKOEMII K MAaJOJNiTHI, HEMOBHOJITHI, TIOBHOJIITHI HeMNpane3JaTHi JiTH
CHaJIKoNaBIs, Hempane3JaTHa BAoBa (BIiBelb) Ta HemNpare3laTHi OaTbKu, SKi
CIa/IKYIOTh, HE3aJIS)KHO BiJl 3MICTYy 3alOBITy OTPUMYIOTH TOJOBHHY YaCTKH, sKa
HaJIe)Kayia 0 KOXKHOMY 3 HUX Y pasi ClaJKyBaHHS 3a 3aKOHOM.

HoroBip mapyBaHHS TakuxX OOMeXeHb He Mae. JloroBip mapyBaHHS TaKOX
BignosimHOo Mo lwmeimesHOro Kogekcy VYkpainm Mae OyTm HOTapiallbHO 3aBipeHUH,
OCKUTBKM € TIi/JCTaBOIO JJIsl peecTpamii mpaB BiacHocTi B JlepkaBHOMY peecTpi
pedoBuX IMpaB Ha Hepyxome MaifHo. Ilicis mepepeecTpartii 0MIHOOCIOHHM BIACHHKOM
CTa€ ojapoBaHa 0co0a, 1HII I'POMAJTHHU, HABITh Ti, Ki MalOTh 00OB’S3KOBY YacTKY,
B)KE TIPETEHIyBaTH HAa Mai{HO ITpaBa HE MAIOTh.

[lle omHUM BaXJIMBHM MHUTaHHSAM € TEPEXif IpaBa BIACHOCTI 0 CHaJKOEMIS
a00 00mapoByBaHOTrO0. 3aIoOBIT O(OPMIIIOETHCS 3aIOBIIaYeM MPOTATOM JKUTTS, alie
MIPaBO BIACHOCTI MEPEXOIUTH JI0 CIAIKOEMIIS JIUIIIE TCIIA HOTO CMEPTI, 1 TIJIBKHU TiCIIs
6 Mics11iB, BCTAHOBJICHUX 3aKOHOM JJisi OOpMJIICHHS MaiiHa.

Ha BigMiny Bix moroBopy AapyBaHHS, (aKT MOCBIIYEHHS 3alOBIiTYy HE O3HAYAE,
IO 3amoBijiad TiepecTtaB OyTH BIIACHUKOM MaiHa. binmbpiie Toro, Oyap-sAKoi MUTI
3aroBijja4 MOXe HAIMCATH HOBHM 3aIlOBIT Ta NPU3HAYMTH 1HIINX CIAJIKOEMIIIB, TCIIsA
YOro CTapHi 3arOBiT ABTOMAaHUYHO BTPAYaE CUITY.

30BCiM iHIIA cHUTyaliss 3 JOroBOpOM JapyBaHHs. IlpaBo BiacHOCTI
00/1TapOBYBaHOTO HA JAPYHOK BHHHUKAE 3 MOMEHTY HWOro NMpUUHATTA. [licias Toro sk
JIOTOBIp NTapyBaHHS YKJIAJEHWH, MaifHO ojpa3y BHOyBa€ 3 BOJOIIHHS Ta BIACHOCTI
JapyBajbHUKA. 3MIHWUTH pilleHHsS Ta 3a0paTH MojapoBaHe MalHO (HaKTUIHO
HEMOJKJIMBO, OCKUIBKM 3aKOHOM BH3HAYAIOTHCS MyKe CKIAJHI, 3 TOYKH 30pY
JIOBEJICHHS, YMOBH, 3a SIKHX JIOTOBIp MOXe OyTH BH3HAaHUH CYJIOM HEIIHCHHM.
Hampukiian, skio ofHa 3 cTOpiH nepeOyBaia Iij] BILIMBOM aJIKOTOJII0, HAPKOTHYHHUX,
MEIMYHUX IIpernapaTiB i TOMy He YCBiZOMIIIOBaja 3HA4YEHHS CBOiX Aild, abo mpwu
Hi/IMMCaHHI JIOTOBOPY 3aCTOCOBYBAIMCH HACHIBHHIIbKI METOJIU Ta TIPUMYC.

[IpoTe, anpTepHATHUBOIO 3alOBITY YK 3BUYHOMY JOTOBOPY AapyBaHHA MOXKe
OyTH JOTOBip JapyBaHHs 3 00OB'SI3KOM NEpeAaTH JapyHOK Yy MaOyTHbOMY, 3a SIKHUM
MOke OyTH BCTAaHOBIEHMH OO0OB'SI30K JapyBajbHHKAa TIE€peAaTH JapyHOK
00xapoByBaHOMY B MailOyTHROMY uepe3 MEeBHUI CTPOK (y MeBHUIl TepMiH) abo y pasi
HACTAaHHS BIIKIaIaJILHOI OOCTaBUHU.
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3a TakMM JIOTOBOPOM, KpIM TIOKJIAJCHHS JOJATKOBOTO OOOB'SI3KYy Ha
napyBajbHUKa (TIepeJaT JapyHOK Yy MalOyTHBOMY), NapyBaJbHUKY TaKOX HAIa€TbCs
JIOaTKOBE, MOPIBHSHO 3 IHIIMMH JOTOBOPAMH JapyBaHHS, IPAaBO BiJAMOBHTHCS Bif
nepefanHsl JapyHKa y MalOyTHbOMY, SIKIO TICJs YKJIaJeHHs JOroBOpy HOro
MaWHOBHH CTaH iCTOTHO TIOTiPIITHBCS.

B misomy moroBip mapyBaHHS 3 000B'SI3KOM TepeAaTy TapyHOK Y MaHOyTHHOMY
Ta 3aIoBIT ACIIO CXOXKi, IPOTE 1 B I[bOMY BUTIAJIKY € 3HAYHA BiJIMIHHICTb, SIKa MOJISATAE
y TOMy, IO SKIIO JapyBaJbHUK IIOMpE 10 HACTaHHS CTPOKY (TepMiHy) abo
BiKJIaJaibHOI OOCTaBMHHM, BCTAHOBIICHOI [OTOBOPOM JapyBaHHS 3 0OOB'I3KOM
nepeaaTd AapyHOK y MalOyTHhOMY, TO TakUil JOTOBIp MPHUNUHSETHCS Oe3 mepenadi
MaifHOBUX HpaB 00JapoOBYBaHOMY, TOMY Ha Take MaiiHO MOXYTh HNPETEHIYBaTH BXKe
3aKOHHI CHagKkoeMui napyBaibHuKa. OJHAK, SKIIO CMEPTh JapyBajlbHUKa HacTaia
BXKE€ TICIII HACTAaHHS BWU3HAYEHHWX JIOTOBOPOM CTPOKY (TepMiHYy) abo BiKiIadanbHOT
00CTaBUHM, TO [is JOTOBOPY JapyBaHHS 3 OOOB'S3KOM IepeAaTd MAapyHOK Yy
MaiiOyTHbOMY HE TPUIUHSETHCS. [4]

BucHoBkH. €IHOTO TIPaBIIBHOTO PIllIEHHsI HE iCHYy€. SIKIIO MpaBOHACTYITHUKIB
Ta TIPETCH/ICHTIB Ha CIaJioK 0araTto, y TaKOMY BHIIaJIKy MOMEPEIHbO YKIaJeHUH JOroBip
JapyBaHHS TapaHTOBAaHO 3a0€3IEUNTh MEPEXiT MaifHa y BIAaCHICTh OakaHiil 0co0i, HaBITh
3 SIKOI0 HE BCTAHOBIIEHO POAWHHOTO 3B’si3Ky. [limBomHE KamiHHS B TIpolieci JapyBaHHS
Hece B cOo0l JIMIIE MOMEHTAIBHUN TepeXiJl MpaBa BJIACHOCTI 10 001apOBaHOrO, SKIIO €
ITiICTaBH BBAXKATH, 1110 TAKHUH JKECT MOXKe OyTH BUKOPHCTAHO y KoprcianBuX Isix. [llomo
3aMoBITY, CJiJi MaTH Ha yBa3i, 10 Y OyAb-sKMI MOMEHT BiH MOXKE OYTH BiJKJIMKAHUIA.
[loTpiOHO mMam’sATaTH, MO IMBUIGHUM KOAEKC MICTHTH II€ 1 iHII ambTepHaTHBH. Tak,
JIOTOBIp TApyBaHHS 3 0OO0B'I3KOM IEpeaTh JAPYHOK Y Mail0yTHOMY Ma€ CHiIbHI PUCH 13
3all0BiTOM CTOCOBHO TOTO, IO CTOPOHA, SIKa MOBMHHA OTpUMAaTH MaiiHO, He HaOyBae
npaBa BIIACHOCTI Ha HBOTO Ofpasy INCHIS YKIANCHHS JOTOBOpPY, SIK 32 3BHYAHHIM
JIOTOBOPOM JIapyBaHHS.
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