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3AIIPOBAJUKEHHA BPOINIEMCHKUX MMPUHIIAIIB CYJIOBOI'O PO3IJISAY CIIOPIB SIK
BAKJIIMBUHU HAITPSIMOK BAOCKOHAJIEHHA I'OCIIOJAPCBKOTI'O ITPOLECY

Anomauis. [lpunyunamu Ha3usarwme 6HYMpPIUHi NEPEKOHARHS THOOUHU, MI NPAKMUYHI, MOPATbHI MA
meopemuyHi 3acaou, SIKUMU GOHA KEPYEMbCSL 8 Jcummi, 8 PisHUX chepax OisnbHocmi. Y Hayyi npuHyunu — ye
OCHOBHI 3acadu, 3a2aibHi 8UMO2U 00 N00Y008U Meopii, CHOPpMYNIbOBAHI AK Me NEPBUHHE, U0 NEHCUMb 8 OCHOBI
neguoi cykynnocmi gpaxmis. Ilpu xapaxmepucmuyi pisHOMAHIMHUX cUcmeM RPUHYUnU 8i0obpadxcaroms mi
CYMMEBL XapaKmepucmuKky, wo 8ionogioaoms 3a Npasuivie QYHKYIOHY8AHHA cucmemu, Oe3 AKUX 60HA He
BUKOHY8ANLA O C8020 NPUSHAYEHHSL.

LlJooo cyoouyuncmea, mo mym po3pi3HAIMb NPUHYURU, SKI 8USHAYAIOMb Op2aHizayiio, ycmpii cyoy
(Opeanizayitini npuHyUNY) ma NPUHYUNY, WO peSyNiioloms 1o2o OisibHicmb (npoyecyanvhi npunyunu). /o
OCMAHHIX (a came 80HU € NPEOMEMOM HAUL020 OOCIIONHCEHHS) BIOHOCAMbCA: OOCMYNHICHb CYO0B020 3AXUCTITY
npas i 3aKOHHUX iHmepecis, pieHONPABHICMb CIMOPIH 20CNO0APCLKO20 Npoyecy; c80000a HAOAHHI HUMU CBOIX
ookazie i 006edeHHs neped CYOOM IX NEPeKOHAUBOCMI; 3AKOHHICMb, YCHICMb, 0e3nocepeoHicms,
3MA2ANLHICMb, OUCHOZUMUBHICMb, PO321510 CHpasu 00HO0C00080 abo KolelianvbHo) ma cheyuiuni ado
cneyianvHi (nepeanso cyoosux piierb moujo).

Ananiz H08020 NPOYECYATLHO20 3AKOHOOABCMBA 003605€ 3pOOUMU BUCHOBOK NPO HAABHICMb OOHUX §
MUX CaMUX NPUHYUNIB Y PISHUX NPOYeCyanbHuX Kooekcax. Lle noscHioemvcs mum, wo ix 2omyeanu pisHi epynu
haxisyis 10KaIbHO, Oe3 NONEPEOHIX Y32004ceHb KOHYENYill 3MIH 00 RPOYeCyalbHUX Kooekcie Yxpainu. Toomo,
t0emvcsi PO HeKOHMpOIbosane 0YOI08AHHS HOPM Y NPOUECyaivbHoMy 3akonodascmei. byno 6 ooyinvro
BUTYYUMU NPUHYUNU, WO NOBMOPIOTOMbCSL Y PIZHUX NPOYECYATbHUX KOOEKCAX I 6KIIOYUMU iX (K YHIGepCanbHi
npunyunu) 00 OLIbUW 3A2ATbHO20 HOPMAMUBHO-NPABO6020 axkmy. /[0 Yyb02o HOPMAMUBHO-NPABOBO2O CIIO
MAKOHC BKTIOUUMU Uje 0OUH NPUHYUN, KU Mie Ou cmamu K 00uH 3 Hatigadcausiwux. Lle npunyun cycninbhoi
nosazu 00 cy0i i cy00ie 3 00Ky cychintbcmed. 3a3HavyeHui NPUHYUR UNIUBAE 3 NPe3YMNYii Oe3cmopoHHOCI
cy00is, i nonaeae y 006po3uyIuU8oMy, NOSILHOMY CIMABLEHHI 00 OP2aHié CYOOUUHCMEA MA iX NPayieHUKIs,
008ipi 00 ix npoghecilinux 3HAHb MA YCBIOOMIEHHI Piyvocmi cy00i 000epIHCYBaAMUCT MOPATbHO-eMUYHUX
HOPM.

KirouoBi ciaoBa: rocnomapchkuii Ipouec, MNpolecyaibHi NPUHLMIN, 3aKOHHICTB; YCHICTb,
Oe3nocepeHiCTb, 3MarajibHICTh, IUCIIO3UTHBHICTh, MPUHIIMII CYCIIIBHOT TIOBary.

Annotation. Principles are called internal beliefs people, those practical, moral and theoretical
ambush, which are seen in life, in various spheres of activity. In scientific principles, there are the main
ambush, wildly requirements until the theory, formulated as the first thing that underlies the singing totality of
facts. When characterizing different systems, it is important to consider those essential characteristics, which
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are responsible for the correct functioning of the system, without which they would not win their recognition.
In the case of judiciary, then there are different principles that regulate yoga activity (procedural principles).
To the rest (and the stink itself is the subject of our research) we can see: the availability of the judicial
protection of rights and legitimate interests; equal rights of the parties to the state process; freedom of giving
them their own evidence and bringing before the court their conflicts; legality; sleep; lack of mediation;
competitiveness; dispositivity; look at the right one-specially or collegially) and specific or special (review of
the court's decisions etc. ). The analysis of the new procedural legislation allows us to draw conclusions about
the presence of some and the same principles in different procedural codes. This is explained by the fact that
they were prepared by different groups of fahivtsiv locally, without any prior restrictions on the concept of
change to the procedural codes of Ukraine. Tobto, there is a lack of control over the duplication of norms in
procedural legislation. It would be necessary to increase the principles that are repeated in different
procedural codes and include them (as a universal principle) to a larger normative legal act. Before any
normative-legal sequence, it also includes one principle, which is, for the most part, one of the most important.
This is the principle of public respect to judges and judges by society. This principle stems from the
presumption of impartiality of judges and consists in a friendly, loyal attitude towards judicial authorities and
their employees, trust in their professional knowledge and awareness of the judge's determination to comply
with moral and ethical standards.

Keywords: economic process, procedural principles, legality; orality, immediacy, competition,

dispositivity, principle of public respect.

Relevance of the topic. In light of the obligations undertaken by Ukraine in connection with its future
accession to the EU to improve the judicial system and bring it into line with the norms and standards of the
European Union, we believe that improving the judicial process is of great importance. Let us consider these
issues related to improvement of the economic process, protection of rights and legitimate interests in the field
of business. The application of judicial precedent in resolving a case can be seen as the main direction of this
improvement, and judicial precedent can be seen as a principle of judicial proceedings, a procedural principle.

The issues of improvement of the economic process were considered in the works of V.E. Belyanevych,
S.F. Demchenko, L.M. Nikolenko, D.M. Prytyka, Y.D. Prytyka, E.l. Kharytonova, V.S. Shcherbyna and
others. At the same time, the issues of application of judicial precedent in case resolution are not sufficiently
tied to the tasks of judicial reform. This is evidenced by the fact that at the 24th EU-Ukraine Summit, in which
our country participated as a candidate for membership in the European Union, the European Commission's
recommendations referred to "adoption and implementation of legislation on the procedure for selecting
judges", their evaluation, etc. At the same time, it would be advisable to focus not on finding honest judges,
but on creating conditions in which it would be impossible to act dishonestly or break the law. Such conditions
include the introduction of the European principles of judicial review of disputes and the mandatory application
of judicial precedent in resolving cases. This makes the topic of this article "introduction of the European
principles of dispute resolution as an important area of improvement of the economic process" quite relevant.
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Summary of the main material. In everyday life, principles are internal beliefs of a person, those
practical, moral and theoretical foundations that guide him/her in life and in various fields of activity. In
science, principles are the basic foundations, general requirements for building a theory, formulated as the
primary thing that underlies a certain set of facts. When characterizing various systems, principles reflect those
essential characteristics that are responsible for the proper functioning of the system, without which it would
not fulfill its purpose.

With regard to judicial proceedings, there is a distinction between principles that determine the
organization and structure of the court (organizational principles) and principles that regulate its activities
(procedural principles). The latter (and they are the subject of our study) include: accessibility of judicial
protection of rights and legitimate interests; equality of the parties to the commercial process; freedom to
present their evidence and prove their convincing nature before the court; legality; oral; direct; adversarial,
dispositive; consideration of the case by a single or collective) and specific or special (review of court
decisions, etc.).

Some of these principles are contained in regulations. For example, the availability of judicial protection
of rights is guaranteed by Article 8 of the Constitution of Ukraine (the right to apply to the court for the
protection of constitutional rights and freedoms of a person and citizen directly on the basis of the Constitution
of Ukraine is guaranteed).

This principle is also interpreted as the right to justice, the right to judicial protection. The right of
everyone to judicial protection has become one of the fundamental human rights guaranteed by the
constitution. The content of this right, as noted in the literature, is reflected in the basic principles of judicial
proceedings and consists of such elements as access to justice; the right to appeal and cassation of a court
decision; independence and impartiality of the court; equality of all participants in the trial before the law and
the court; the right to defense; publicity of the trial; consideration of the case within the shortest time provided
by law [1, P. 19].

Ensuring access to justice means, according to the European Court of Human Rights, that the
consideration of a dispute should not be hindered by excessive legal or practical obstacles: complicated or
formalized procedures for accepting and considering claims; high court fees; inaccessibility of legal aid; lack
of simplified procedures for consideration of simple cases, as well as cases on rights requiring prompt (urgent)
protection. At the same time, the European Court allows, in exceptional cases, limited access to court for
individuals, for example, for mentally ill persons during treatment; for persons prone to litigation. At the same
time, any restriction of the right of access to court must pursue a specific purpose and be reasonably
proportionate to that purpose. Analyzing the principle of accessibility of justice, we should agree with M.
Pototskyi, who notes that procedures related to the protection of intellectual property rights should not be
unreasonably complicated, the cost of their implementation should not be high or accompanied by significant
material costs, contain unreasonable time limits or unreasonable delays. We believe that this statement of the

TRIPS Agreement is part of the content of the principle of access to justice.
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The main core of the principles is contained in the reformed and unified procedural legislation, in
particular, in the Commercial Procedural Code of Ukraine. Let us consider some of them on the basis of the
Law of Ukraine "On Amendments to the Commercial Procedure Code of Ukraine, the Civil Procedure Code
of Ukraine, the Code of Administrative Procedure of Ukraine and Other Legislative Acts"”, which set out the
procedural codes in a new version.

Thus, according to part 3 of Article 2 of the Commercial Procedural Code "Objectives and Basic
Principles of Commercial Proceedings”, the basic principles of commercial proceedings are: 1) the rule of law;
2) equality of all participants in the trial before the law and the court; 3) publicity and openness of the trial and
its full recording by technical means; 4) adversarial nature of the parties; 5) dispositivity; 6) proportionality;
7) binding nature of the court decision; 8) ensuring the right to appellate review of the case 9) ensuring the
right to cassation appeal against a court decision in cases specified by law; 10) reasonableness of the timeframe
for consideration of the case by the court; 11) inadmissibility of abuse of procedural rights; 12) reimbursement
of court costs to the party in whose favor the court decision was made.

In our opinion, the principles also include the objectives of commercial court proceedings, such as "fair,
impartial and timely resolution of disputes related to the conduct of business activities by the court". These
objectives should be the determining factors in the conduct of court proceedings. It would be advisable to
distinguish as a separate principle "oral", which is mentioned in part 1 of Article 8 of the EPC "Publicity of
the trial" (Consideration of cases in economic courts is conducted orally and openly, except as provided by
this Code).

The principles of economic proceedings should also include "the absence of a pre-established force of
evidence for the court™ and the assessment of evidence by the court according to its internal conviction (Article
86 of the Commercial Code). There are good reasons to distinguish the principle of immediacy as an
independent principle, which determines the procedure for the study and perception of case materials by the
court.

The Code of Commercial Procedure mentions this principle in a number of articles. These are Art. 80(1)
"Submission of Evidence" (1. The parties to the case shall submit evidence in the case directly to the court),
86 "Evaluation of Evidence" (1. The court shall evaluate the evidence according to its internal conviction based
on a comprehensive, complete, objective and direct examination of the evidence available in the case) and 210
"Examination of Evidence" (1. During the hearing of the case, the court must directly examine the evidence in
the case: familiarize itself with written and electronic evidence, expert opinions, explanations of the parties to
the case set forth in the statements on the merits of the case, witness testimony, and examine material evidence).

An analysis of the new (essentially) procedural legislation leads to the conclusion that the same
principles are present in different procedural codes. It is clear that they were prepared by different groups of
specialists and, most likely, locally, without prior approval of the concepts of amendments to the procedural
codes of Ukraine. In other words, we are essentially talking about uncontrolled duplication of rules in the

procedural legislation. For example, the principle of orality is also enshrined in the Civil Procedure Code.
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Pursuant to Article 7(1) of the Civil Procedure Code of Ukraine, civil cases in all courts shall be heard orally
and in public.

The oral form of communication between the court and the parties to the proceedings provides the most
complete examination of all the circumstances of the case. The significance of the principle of directness,
which determines the procedure for the study and perception of civil case materials by the court, is that during
the trial there should be no intermediate links between the persons submitting evidence and the court. Thus,
the explanations of the parties to the proceedings should be addressed only to the court.

The principle of good faith fulfillment of procedural obligations, prevention of abuse of rights and
prevention of unlawful obstacles in the conduct of legal proceedings is enshrined in Art. 143 of the Code of
Civil Procedure, etc. In our opinion, it would be advisable to remove the principles that are repeated in different
procedural codes and include them (as universal principles) in a more general legal act, for example, the Law
of Ukraine "On the Judicial System and Status of Judges". Incidentally, this document also contains provisions
that are interpreted as principles of judicial proceedings. Such a step seems justified from the standpoint of
lawmaking technique and improving the convenience of using the codes. Certainly, this document (the Law
"On the Judicial System and Status of Judges") should include the most successful wording. But the quality of
wording of some principles varies from code to code. For example, in our opinion, the principle of immediacy,
which determines the procedure for studying and perceiving case materials by the court, was most successfully
formulated in Article 213 of the Code of Civil Procedure of Ukraine: "1. The court shall directly examine the
evidence in the case during the hearing of the case. 2. The case shall be considered by the same court. In case
of replacement of one of the judges during the trial, the case shall be considered initially, except in cases
established by this Code", etc.

In the same general document, it would be necessary to indicate the priority of using the principles in
the course of the judicial proceedings, similar to the way it is written in Article 2 of the Code of Civil Procedure
with regard to the tasks of the judicial proceedings: "2. The court and the participants of the court proceedings
are obliged to be guided by the task of economic proceedings, which prevails over any other considerations in
the court proceedings".

The importance of adherence to procedural principles has been repeatedly emphasized in the decisions
of international courts. Thus, one of the most important problems in ensuring the independence of judges in
the administration of justice is the interference of public authorities in court proceedings. This problem, in
particular, was pointed out by the European Court of Human Rights in its judgment of July 25, 2002 in the
case of Sovtransavto-Holding v. Ukraine. In this case, the European Court drew attention to "numerous cases
of interference in judicial proceedings by Ukrainian state authorities at the highest level. Whatever the reasons
given by the Government to justify such interference, the Court considers that, in view of its content and
manner of implementation, it is contrary to the principle of the administration of justice by an impartial and
independent tribunal”, enshrined in Article 6 § 1 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms. These cases of interference by the state executive authorities also reflect a
lack of respect for the very functioning of the judiciary."
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The central idea of Article 6 of the Convention for the Protection of Human Rights and Fundamental
Freedoms is the implementation of the principle for both civil and criminal proceedings: "a trial ... by an
independent and impartial tribunal established by law". The same article also stipulates the principle of access
to justice, the right of access to court. This right includes three elements. First of all, it is the existence of a
"court" established by law, and one that meets the criteria of independence and impartiality. It should be noted
that the nature of the court is not regulated in the Convention. It can be either a state or non-state court, as long
as it is established by law. Secondly, the court must have sufficiently broad powers to decide on all aspects of
the dispute or charge. In addition, and thirdly, a person must have the right to appeal to the court.

As for the existence of a court that must meet the criteria of independence and impartiality. This was
emphasized, in particular, in the judgment of the European Court of Human Rights, which considered the right
to an independent court, in the case of Belios (A 132, paragraph 64). It was noted that "...the court (...) must
meet a number of (...) requirements - independence, especially from the executive branch, impartiality...".

Let us consider these requirements in more detail. Regarding independence. The notion of court
independence is associated with independence from the executive branch, and impartiality - with independence
from the parties to the dispute. The European Court's recommendations relate to both the first and second
requirements: "... in determining whether a body can be regarded as independent, the court must consider the
manner in which the members of the court are appointed, the length of their tenure, the existence of safeguards
against external pressure on them and whether the body constitutes a manifestation of independence” (Findlay
v. the United Kingdom, judgment of February 25, 1997, para. 73, Reports of Judgments and Decisions 1997-
...).

With regard to the independence of the court in relation to the parties (its impartiality), we believe that
this refers to the non-corruption of judges. The European Court's judgment in one of the cases states that the
court must be subjectively free from bias or interest in the outcome of the case, and secondly, it must also be
impartial from an objective point of view, i.e., it must offer sufficient guarantees to exclude any reasonable
doubt about its impartiality (Findlay, op. cit). To satisfy these requirements, a court must meet both the
subjective and objective test: "The existence of impartiality for the purposes of Article 6 § 1 must be
determined according to a subjective test, i.e., on the basis of the personal conviction of the individual judge
in the case, and also according to an objective test, i.e., whether the judge has guarantees sufficient to exclude
any legitimate doubt as to his impartiality" (Piersak, A 53, para. 30).

In order to provide guarantees to exclude any reasonable doubt as to the impartiality of the court, we
believe that it is necessary to move to the unification of judicial practice and introduce (gradually) case law.

Judicial precedent means a decision of a certain higher judicial body in a particular case, which is
necessarily taken as a model in subsequent similar cases. Judicial practice usually precedes judicial precedent.
It is the result of uniform application of the law and serves as the main argument in the system of proof and
dispute resolution, and therefore can be a sufficient guarantee for the court to exclude any reasonable doubt

about its impartiality.
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In Ukraine, there is still a debate about the feasibility of introducing case law into legal practice, although
in practice it has been put into effect by the Law of Ukraine No. 3477-1V of 23.02.2006 "On the Execution of
Judgments and Application of the Case Law of the European Court of Human Rights". Article 17 of the said
Law directly states that: "...Courts shall apply the Convention (995_004) and the Court's case-law as a source
of law when considering cases...".

The Resolution of the Plenum of the Supreme Court of Ukraine of February 27, 2009, No. 1 "On judicial
practice in cases of protection of dignity and honor of an individual, as well as business reputation of an
individual and legal entity" [] states that, taking into account the provisions of Article 9 of the Constitution and
taking into account the ratification of the Convention and the adoption of Law No. 3477-1V, the courts must
apply the Convention and the judgments of the European Court as a source of law.

There are many examples from the cases considered by the European Court of Human Rights when the
Court refers to judicial precedents and sets the task of studying the practice of application of norms. Thus,
para. 41 of the Judgment of the European Court of Human Rights (Mushta v. Ukraine (Application no.
8863/06) Strasbourg, November 18, 2010) states: The Court considers that it is "necessary to examine" whether
the application of the rules of national procedural law in the present case can be considered "foreseeable from
the applicant's point of view". And the application may be foreseeable if there are decisions on similar
situations that must be applied to similar incidents. If there are dichotomous decisions in similar cases, the
parties to the dispute should have the right to appeal only if such decisions are available. If there is a decision
on the subject matter of the dispute under consideration, then, as practice shows, court decisions become quite
predictable, which allows avoiding unpromising cases and appeals against decisions. This is the first thing.
Secondly, the field for corruption is leveled, as the court decision becomes predictable.

The principles of the judicial process also include the presumption of impartiality of judges. The
European Court made a statement in this regard in one of its cases: "... a judge is impartial until the contrary is
proved" (Case of le Compte, van Leeuwen and de Meijer, A 43 paragraph 58).

It is from this statement that we can derive another principle that we would consider one of the most
important. This is the principle of public respect for courts and judges by the public. This principle essentially
stems from the presumption of impartiality of judges and consists in a friendly, loyal attitude to the judiciary
and its employees, trust in their professional knowledge and awareness of the judge's determination to adhere
to moral and ethical standards.

There are many more principles of judicial proceedings that ensure their quality, and their application
makes it impossible to act in bad faith. These include the prohibition of denial of justice and ensuring a fair
trial. A trial is recognized as fair if the parties involved in the dispute are treated equally. The absence of
procedural and factual privileges for the parties, the actual competitiveness of the parties in the process, the
independence and legality of the appointment of experts and examinations, the legality of the methods of
obtaining evidence, the motivation of decisions, the procedure and actual possibility of appealing court
decisions by the parties, as well as the impossibility of interference with the procedure for appealing court
decisions by persons not involved in the dispute and whose rights are not affected by court acts, and the actual
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possibility of participation of the parties at all stages of the case are also checked. Procedural requirements for
court proceedings include the principles of fairness, publicity of hearings and the duration of court procedures,
and the requirement of a reasonable time limit for consideration of the case. In particular, Art. 6 of the
Convention establishes the right to a public trial and public pronouncement of the court decision, which ensure
that the proceedings can be conducted in the presence of all persons defending their rights, as well as interested
parties. The European Court of Justice has noted that the publicity of court proceedings is aimed at protecting
the parties from secret justice that is not subject to public scrutiny, and that it is also a means of maintaining
confidence in the courts at all levels (Axen of 8 December 1983, Series A # 72, p.12, §25). The principle of
publicity is guaranteed by the court's obligation to notify the parties of the time and place of the trial, which is
provided for in all procedural codes of Ukraine and EU countries.

The duration of court proceedings is limited by the requirement to observe a reasonable time limit for
the consideration of the case. The requirement to hear a case within a "reasonable time" raises two main
guestions: what time limit(s) should be taken into account and whether it can be considered reasonable. It
should be noted that this period includes not only the entire period of consideration of the claim of a person
defending his/her rights both in administrative and judicial authorities of a Council of Europe member state,
but also the period of actual execution of the decision.

The reasonableness of the time limit in court proceedings is determined depending on the specific
circumstances of the case, the complexity of the dispute, the behavior of the parties in the process, and the
good faith of the judicial structures that consider the dispute and issue enforcement documents. At the same
time, the European Court, as a rule, excludes from this period the periods when the delay in the proceedings
was initiated by a private person (the motions filed by a private person, the grounds for changing his/her lawyer,
the reasons for the unmotivated absence of the parties from the trial, etc. are examined).

Among the important principles introduced by the Convention into the national system of law is such
an interesting principle as the requirement of limited positive state obligations. According to this principle, a
state party to the Convention must refrain from interfering in certain areas of public life.

Unreasonable actions of state bodies to refuse to accept complaints, delay their consideration, as well as
courts (refusal to accept statements of claim, biased consideration of cases, unjustified consolidation of cases,
change of judges, suspension and suspension of proceedings, etc.) are regarded as facts indicating a violation
of the principles of access to court, reasonableness of the term of consideration, etc.

The analysis of the Ukrainian legislation on guarantees of judicial independence and non-interference
in the process of consideration of cases leads to the conclusion that the current legislation of Ukraine clearly
provides for the necessary scope of guarantees ensuring the independence of judges in the conduct of judicial
proceedings, however, the practical implementation of these guarantees depends on clear and strict compliance
with the relevant legislation by officials of all branches of government.

Conclusion. Failure of a court to fulfill its legal obligation to apply the European Convention and the

case law of the European Court as a source of law in the course of consideration of cases will mean that Ukraine
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does not comply with its international obligations, and will impede our country's entry into the European legal

space and the establishment of the legality and fairness of judicial proceedings.
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